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or 

CASES 

ARGUED  AND  DETERMINED 

fV 

THE   ROLLS   COURT. 


1858. 
HAWKSWORTH  v.  HAWKSWOHTH.  v^^TT^. 

npHE  testator,  James  HatchswortA,  by  his  will,  dated  ^  *"^'^''^ 

"^      in  1852,  gave  to  bis  mother  the  manor  and  fishery  queathed  the 

ofMappleton,  ^c,  for  life,  "  with  an  annuity  of  80/.,  to  ]!,["i^  ^fter*^^^ 

be  paid  out  of  h\%  freehold  and  personal  estate  :**  and  he  taking  out 

directed  his  mother's  funeral  expenses,  under  certain  uncle. '  HeM, 

circumstances,  to  "  be  paid  out  of  his  freehold  or  per-  ^'>*'  *^«  ''"*• 

sonal  estate.**     He  gave  to  his  wife,  Hannah  Hawhs'  personni  entate 

worth,  700/.  alisolutely,  and  he  also  gave  her  "an  an-  {'""^^^^^jl^J^^^ 

Duity  of  40/.  (being  the  interest  of  1,000/.),  to  be  paid  previously 

out  of  \{\%  freehold  and  personal  estate^*  with  the  use  of  JJJ*  giSt^out  of 

his  furniture  during  her  widowhood  or  natural   life.  "hi«  freehold 
_.,        ,         -  *'_  .         _         -  ,        t       1        i»  1  •     and  pe«onal 

Ijikewise,  he  gave  his  wife,  afier  the  death    ot  his  estate." 

Aother,  the  manor  and  fishery  of  Mappleton  '*for  and  ^^^^^l^i^^ 

daring  her  widowhood  or  natural  life,"  with  a  proviso,  death  of  my 

•  .   •    mother,  "or" 

which  t,,^  ,^^„d 

marriage, 
death  or  forfeiture  of  my  wife.  The  mother  having  predeceased  the  testator,  UeUt^  that 
the  annuity  was  payable  from  the  testator's  death,  and  that  '*or  "  could  not  be  read 
"and." 

TOL.  XXVII— 1.  B 


2  CASES  IN  CHANCERY. 

1868.        which  was  as  follows : — "  That  if  my  wife  should  either 
^■^^•^^^       marry  or  cohabit  with  another  after  my  decease,  then 
P  the  annuity,  use  of  my  furniture  and  the  manor  of  Map-- 

Hawksworth.  pleton  shall  cease  and  be  void.  Then^  after  the  death 
of  my  mother^  Hannah  Hawksworth,  or  the  second 
marriage,  death  or  forfeiture  of  my  wife,  Hannah 
Hawksworth,  then  I  give  and  bequeath  to  my  daughter, 
Emma  Green,  for  and  during  the  term  of  her  natural 
life,  an  annuity  of  40/.,  and  after  her  decease  or  second 
marriage,  or  if  she  cohabit  with  any  one,  then  I  give 
and  bequeath  the  annuity  left  or  enjoyed  by  her  to  my 
daughter  Emma  Green's  two  daughters,  Emma  and 
Martha,  or  any  other  children  she  may  have,  for  the 
purpose  of  educating  and  bringing  up  the  same  children 
in  the  faith  of  the  Established  Church,  and  as  they  be- 
come of  the  age  of  twenty  respectively,  or  on  their  mar- 
riage, each  shall  be  entitled  to  a  share  of  1,000/.,  the 
value  of  the  annuity  before  devised  and  left  to  them ; 
and  if  it  should  happen  that  the  children  of  my  daughter 
Emma  Green  should  die,  except  one,  then  I  will  that  such 
child  shall  have  only  one  half  1,000/.  and  the  remainder 
to  devolve  back  to  my  family.  I  then  make  void  and 
null  from  my  wife,  Hannah  Hawksworth,  the  manor 
and  fishery  of  Mappleton  before  devised  and  left  to  her, 
and  I  give  and  bequeath,  after  the  death  of  my  mother, 
Hannah  Hawksworth,  the  manor  and  fishery  of  Map^ 
pleton,  S/'Cn,  to  James  Hawksworth  for  life,  and  after  his 
decease  to  his  brothers  in  succession  and  their  heirs 
for  ever."  He  bequeathed  some  pecuniary  legacies,  and 
then  proceeded  in  the  following  terms  : — "  And  the  re- 
sidue of  my  estate,  after  taking  out  1,000/.,  the  property 
of  my  late  sister-in-law,  Rebecca  Hawksworth,  if  pro-^ 
perly  claimed,  and  if  not  claimed  the  said  1,000/. 
along  with  my  residue,  I  give  and  bequeath  to  ray  uncle 
Matthew  and  his  sons  to  be  equally  divided  amongst 
them." 

The 


CASES  IN  CHANCERY.  ^^ 

The  testator  died  in  1856|  and   bis  mother  prede-        1858. 
ceased  him.  v^^v-«^ 

Hawksworth 

The  suit  was  instituted  by  his  widow  and  executrix  Hawmworth. 
for  the  administration  of  his  estate.  The  first  question 
whicb  arose  was,  whether  the  words  **  residue  of  my 
estate"  passed  the  real  estate;  and  secondly,  whether 
Emma  Green's  annuity  was  payable  from  the  death  of 
the  testator,  it  being  argued  that  the  word  ''  or'*  ought 
to  be  read  "  and." 

Mr.  Sagshawe  and  Mr.  C  C.  Barber  for  the 
Plaintiff  :—CaAZe  v.  Cable  (a) ;  Campbell  v.  Harding  (ft). 

Mr.  R.  Palmer  and  Mr.  Prendergast  for  the  heir- 
at-law  : — Wright  v.  Wright  (c) ;  Roberts  v.  Ker slake  (d) ; 
Grove  v.  Young  (e). 

Mr.  Seltcyn  and  Mr.  Little  for  James  Hawhsworth 
and  children. 

Mr.  Plummer  for  Emma  Oreen. 


The  Master  of  the  Rolls. 

I  have  looked  at  the  will  in  this  case,  and  I  retain      Nov.  16. 
the  opinion  I  expressed,  that  the  whole  of  the  property, 
real  and  personal,  passed  under  the  residuary  clause. 

But  I  am  of  opinion  that  it  is  not  possible  to  accede 
to  the  argument  with  respect  to  the  annuity  to  Emma 
Green  and  her  daughters,  and  change  the  word  "  or"  into 

"and." 

(a)  16  Beav.  507.  (rf)  1  Kay  Sf  J.  751. 

(6)  2  Run,  if  MyL  390.  (e)  5  J)e  G.  ^  5m.  38. 

(c)  5  Sinumi,  449. 

b2 
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\  868.       "  ft»d."    The  worde  are  s— "  Then  after  the  death  of  my 

^"^^^       motbery  Hannah  Hawksworth,  or  the  second  marriagei 

\^  death  or  forfeiture  of  my  wife  Hannah  Hawkstcarth, 

IJ^WMwoarq,  then    I    give   aad   bequeath  to  my  daughter  Emma 

Oreen*'  an  annuity  of  40/.  for  life,  ko,,  with  reversion 

to  her  daughters.    The  argument  has  not* induced  me  to 

come  to  the  conclusion  that  the  word  ^^  or"  ought  to  be 

read  **  and/'  and  that  both  the  death  of  the  mother  and 

the  failure  of  interest  of  the  wife  ought  to  occur  before 

the  annuity  to  the   daughter  takes  effect.     It  would 

be    to   alter   the    gift,    which    is    in    the    disjunctive 

ibrm,  and  is  to  take  effect  whichever  of  the  events 

specified  may  occur  first. 

I  am  of  opinion  that,  in  the  events  which  beve  hap- 
pened, the  annuity  of  40/.  to  the  Defendant  Emma 
Green  is  payable  from  the  death  of  the  testator  («)• 

(fl)  Reg.  Lib,  laia.  4.  fld.  489. 
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BRUMRIDGE  v.  BRUMRIDGE. 

Dee.  7. 

rriHE    l>efeiidaot    Thomas   Brumtidffe,   atid    J^ohH  The  tnittee 

■*"     Peio  the  yemngef,  were  the  trustees  of  Ibe  mar*  cUu^d'^not 

riage  MitlettieDt  of  Qeorge   Batiholaniew  Btumridgt  exonerate  a 

tttA  Ftdnee$  bta  wife,  and  certain  trust  fonds    were  theconte- 

vested  in  them,  in  trust  for  the  latter  and  their  children,  ^^^f  • 
^__  Diwwli  Of  tniK« 

The  trustees  had  power,  with  the  consent  of  Mrs. 

Bmmridge,  to  invest  the  tmst  fands  "  on  good  security 

of  freehold,  copyhold  or  leasehold  estates,  by  way  of 

mortgage,  or  upon  trust  for  sale,  either  in  England  at 

Wales,   or  in   government  securities  or  parliamentary 

annuities  or  funds  in  England.** 

The  settlement  contained  this  indemnity  clause : — 
*' Provided  always,  and  it  is  hereby  further  agreed  and 
declared,"  fre.,  kc.f  "  that  the  trustees  shall  be  charged 
and  cliargeable  only,  every  of  tbetn,  for  and  with  his 
aad  their  own  respective  receipts  and  payments,  acti 
and  wilful  defaults,  and  not  otherwise ;  and  that  they 
shall  not  be  charged  or  chargeable  with  or  for  any  sonl 
or  sums  of  money,  other  than  such  as  shall  actually 
come  to  their  respective  hands  by  virtue  of  these 
respective  presents  (the  joining  in  receipts  for  form  sake 
Bbtwitltstanding)  ;  and  that  no  trustee  of  these  presents 
paying  or  consenting  to  the  payment  of  money  to  a  co^^ 
trustee  thereof,  with  »  bond  fidt  intent  to  aeeeierate  the 
perform«Dce  of  the  trusts  thereof,  shall  be  responsible 
far  the  conduct  or  misconduct  of  the  trustee  receiving 
the  sBdie,  nor  dinswerable  for  hie  application  or  nlis- 
applicatioD  of  such  money^  or  any  part  thereof ;  nor 

stiaX 
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Brumridge 


shall  any  of  the  trustees,  for  the  time  being,  of  these 
presents,  be  charged  or  chargeable  with,  or  for  any  loss 
or  damage  which  shall  or  may  happen  in  placing  out  all 
or  any  of  the  trust  moneys  on  real  securities,  or  in 
government  or  other  public,  funds  as  aforesaid,  or  by 
depositing  the  same,  or  any  part  thereof,  in  any  bank 
or  banker's  hands  for  safe  custody,  or  by  defect  or  in- 
sufficiency of  any  security  or  securities  to  be  taken  in 
pursuance  of  these  presents,  so  as  such  securities  be 
taken  (during  the  life  of  the  said  Frances  Brumridge) 
by  and  with  her  consent,  as  aforesaid,  nor  with  or  for 
any  other  loss  or  damage  which  shall  or  may  happen 
in  or  about  the  execution  of  all  or  any  of  the  trusts  or 
powers  aforesaid  without  the  respective  wilful  default  of 
such  trustees  or  trustee.*' 

This  suit  was  instituted  by  the  children  against 
Thomas  Brumridge  (the  trustee)  and  their  parents, 
seeking  to  charge  the  trustee  with  breaches  of  trust, 
whereby  the  trust  funds  had  been  lost. 

Thomas  Brumridge  said  he  took  no  more  than  a 
formal  or  nominal  part  in  the  trust,  but  he  admitted 
that  he  bad  signed  some  receipts,  which  enabled  the 
receipt  of  part  of  the  trust  money,  but  he  did  not  sign 
them  until  his  co- trustee  had  signed  them.  He  relied 
on  the  trustee  indemnity  clause. 

Mr.  Follett  and  Mr.  Piggott  for  the  Plaintiff. 

Mr.  J,  H,  Palmer y  for  Thomas  Brumridge^  the 
trustee,  argued  that  the  terms  of  the  trustee  indemnity 
clause  exonerated  him  from  all  liability  in  respect  of 
moneys  which  bad  not  actually  come  to  his  hands  (a). 

Mr. 


(a)  See  Muckhw  ▼.  Fuller 
Jacob,  198;  Lewin  on  Trustees  ^ 
S17  (Zrded.);  Fenwickv.  Green- 
fDciif  - 10  Beav.  415;   Drotier   v. 


Brereton^  15  Beav,  221;  Dix  v. 
Bur  ford,  19  Beav.  409;  22  4r 
23  Kict.  c.35,f.  31. 
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Mr.  Storage  for  the  tenant  for  life.  1868. 

Brvmridob 
The  Master  of  the  Rolls.  ^      *• 

BftUMEIDGB. 

I  am  of  opinion  that  this  clause  does  not  exonerate  a 
trustee  from  the  consequences  of  any  acts  by  which 
the  money  has  been  misapplied. 

This  clause  is  constantly  brought  forward  to  sanction 
the  misapplication  of  trust  moneys  ;  but  until  it  is  pro- 
vided, by  the  instrument  creating  the  trust,  that  the 
trustee  shall  be  liable  for  no  breach  of  trust,  provided 
he  does  not  obtain  a  personal  advantage,  I  shall  not 
consider  the  clause  as  giving  a  trustee  the  right  or 
liberty  of  conniving  at  a  breach  of  trust. 

Even  if  an  instrument  containing  such  an  incon- 
sistent clause  were  brought  before  me,  I  express  no 
opinion  on  the  result;  but  until  it  is,  I  cannot  allow  a 
trustee  to  say,  that  it  is  not  his  business  to  act  properly 
in  the  performance  of  his  duty  as  trustee.  The  De-> 
fendant  is  liable,  because,  by  signing  the  receipt,  he 
has  enabled  his  co-trustee  to  obtain  and  misapply  the 
trust  money. 


Decree. 
Accounts  and  enquiries  were  directed,  and  the  decree  proceeded  as 
follows: — "In  taking  the  accounts  hereby  directed,  the  Defendant 
Thomat  Brumritige  is  to  be  charged  with  all  money  paid  upon  any 
receipt  and  authority  which  he  has  joined  in  giving  or  signing,  notwith- 
standing the  money  so  paid  may  not  have  actually  come  to  his 
hands.*^— Bi'g.  Ub.  1858,  A.  foL  407. 
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„    ,„  WRIGHT  V.  STANFIELD. 

Dee.  10. 

tom'^age  «*  T^  Fehruar7j,  1857,  Ann  Hughes,  being  possessed  of 

Midaktexpro-  -*•     a  leasehold  in  Middlesex  for  the  residue  of  a  term 

come  wifhin°    ^^  ninety-one  years,  assigned  it  to  Messrs.  Whitehead 

the  Registry      by  way  of  mortgage  to  secure  1,900/.    This  was  duly 
Act;  therefore,         .  , 

where  the         registered, 
owner  of  pro- 
perty in  that 
county  had  In  May,  1857,  Ann  Hughes  agreed  to  assign  the 

fo"Jinnd?heJ  same  leasehold  premises  to  the  Plaintiff  Mr.  Wright 
agreed  tomort-  for  securing  125Z.,  and  she,  at  the  same  time,  signed  and 

Sad*8u°b«e^'*"    delirered  to  him  the  following  memorandum  : — 
quently  mort- 
gaged to  C.|and 
C.  had  regis-        "  MEMORANDUM. — In  consideration  of  your  having 

hadtot"  flf/1/  ^^^^  ^ay  adtanced  and  lent  to  me  the  sum  of  125/.,  for 

thatChadnot  which  I  have   given  you  my  warrant  of  attorney,  I 

priority  o?er     hereby  agree  to  cimrge  my  leasehold  houses,  situate  in 

^«  Orosvtnor  Street,  PimKco,  with  the  payment  of  the 

same.     And  I  hereby  undertake,  at  your  request  and 

at  my  owr  coat,  to  execute  a  proper  assignment  of  the 

said  premises,  as  you  may  direct,"  &c. 

This  memorandum  was  never  registered. 

Afterwards,  in  November,  1837,  Ann  Hughes  assigned 
the  leaseholds  to  the  Defendant  Mary  White,  by  way 
of  mortgage,  for  securing  600/.  A  memorial  of  this 
assignment  was  duly  registered  in  pursuance  of  the 
7  Anne,  c.  20.  Mra.  White  had  no  notice  of  the  second 
mortgage. 

Under 
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Under  these  circunistaiice*,  the  qoestion  was,  whether       1868. 
Mn«  Wright  had  or  bad  not  priority  over  Mrs.  Wfiite. 

Mr.  R  Palmer  and  Mr.  Southgate^  for  the  Plaintiff. 
The  PlatntiflP  ia  the  second  incambrancer  on  this  pro^ 
pert  J.  The  memorandum  of  May  ^  1857,  did  not  require 
to  be  memorialized  under  the  7  Anney  c.  20,  which 
only  requires  **  a  memorial  of  all  deeds  and  convey- 
anoea/'  and  of  **  all  wills  and  devises  in  writing;"  and 
by  the  18th  section,  of  all  '' judgments,  statutes  and 
recognisances."  Again,  they  are  to  be  registered  ''  in 
sttch  manner  as  hereinafter,"  that  is,  by  the  5th  and 
6th  sections,  directed,  the  requirements  of  which,  in 
this  case,  it  was  impossible  to  comply  with.  By  the 
fith  section,  the  memorials  ^  in  case  of  deeds  and  con- 
Tcyancea"  are  to  be  under  the  hand  and  seal  of  the 
grantor  or  grantee,  who  is  to  prove  *'  the  execution  of 
the  deed  or  conveyance/'  This  could  not  be  complied 
with,  in  this  case,  for  there  was  no  grantor  and  no  deed 
or  conveyance.  So,  by  the  6tb  section,  the  memorial 
is  to  contain  the  date  of  such  deed  or  conveyance,  and 
the  parties  to  such  deed  or  conveyance,  and  the  witness, 
and  every  soch  deed  or  conveyance  is  to  be  produced 
to  the  Registrar.  No  part  of  this  is  applicable  to  the 
present  case.  In  Sumptonv.  Cooper  {a)  Lord  Tenterden 
says,  *^  As  to  the  statute  of  Anne,  we  think  it  cannot 
be  held  to  apply  to  the  case  of  an  equitable  mortgage. 
It  refers  only  td  the  registration  deeds ;  and  where  there 
is  merely  a  lien  or  equitable  mortgage  created  by  the 
deposit  of  deeds,  there  is  no  instrument  to  be  regis- 
tered."   They  also  referred  to   Sugden's  Vendors  (b). 

Mr.  Bardswell,  for  the  Assignees  of  the  Mortgagor, 

asked  for  their  costs. 

Mr. 

(a)  2  Barn,  i  AdoL  226.  (b)  Page  600  (13M  ed.) 


Wright 
v. 
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1868.  Mr.  Bernard,    for   Mrs.  White.    The   third    mort- 

gage, being  registered^  has  priority  over  the  second 
unregistered  incumbrance.  The  Plaintiff's  equitable 
Stanfibld.  mortgage  ought  to  have  been  registered ;  it  clearly 
comes  within  the  roischier  which  the  statute  intended  to 
prevent.  The  preamble  says,  ''Whereas  by  different 
ai)d  secret  ways  of  conveying  lands,"  &c.y  ''  such  as 
are  ill-disposed  have  it  in  their  power  to  commit  frauds," 
&c.  .  .  ''  by  prior  secret  conveyances  and  fraudulent 
incumbrances/'  An  equitable  mortgage  is,  perhaps, 
more  within  the  mischief  referred  to  than  a  legal  one. 
It  has  always  been  considered  necessary  to  register 
equitable  mortgages,  and  there  is  no  difficulty  in  regard 
to  the  form  of  memorial.  In  Rigge  there  is  a  precedent 
for  such  a  registration,  which  shews  not  only  the 
practice,  but  the  possibility  of  doing  so.  Sumpter  v. 
Cooper  is  inapplicable,  for  it  was  a  case  of  a  deposit  of 
deeds  and  not  of  a  written  agreement  (a). 

ITie  Mastbr  of  the  Rolls. 

I  think  it  clear  that  the  Registry  Act  does  not 
require  the  registration  of  a  memorandum  like  that 
given  to  the  Plaintiff. 

I  must  make  the  usual  decree. 

(a)  9  Jarman'i  Byth,  693  (3nf  ed,) 
HorE.—See  Moore  ▼.  CulverhouM  (ili.  IL  31  Jan.  1860),  poit^ 
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ST.  ALBYN  V.  HARDING. 

Feb.  11,  14. 
TN  1838,  the  Plaintiff,  Lancelot  St.  Albyn,  was  tenant  Purchase  of  a 

•*-   in  tail  in  remainder,  expectant  on  the  decease  of  "J^™^""^^^ 
his  father,  Langley  St,  Albyn^  of  certain  estates  in  the  person  without 
county  Somerset  and   Devon,  with   divers  remainders  JJJ'ereirfoHn* 
over.    The  Plaintiff's  age  was  twenty-seven  and  his  adequacy  of 
/..»/%!•  mi  1  1  rtrtrM  consideration, 

father  s  fifty-two.     The  rental  was  about  800/.  a  year,  there  being  no 

and  the  value  of  the  fee-simple  about  40,000Z.  ^™"^  °'      . 

*  '  pressure,  and 

with  costs,  the 

In  1838,  the  Defendant,  Mr.  Harding,  became  the  EawiTresisted 

purchaser  of  the  Plaintiff's  estate,  which,  by  a  deed  of  the  relief;  but 

the  2nd  of  October,  1838,  was  conveyed  to  him  and  his  topay  those 

heirs,  so  as  to  transfer  a  base  fee.     The  consideration  occasioned  by 

his  unfounded 
was,  500/.  paid  down,  and  a  further  sum  of  500/.  pay-  allegations  of 

able   on   the  death  of  the  Plaintiff's  father,  and   an  ^^^{^^^  ^^^^ 
annuity  of  lOOL  to  commence  on  the  decease  of  the  of  reversionary 
Plaintiff's  father,  and  to  continue  during  the  Plaintiff's  JJ^t^i^fje  from 
life.  mere  inade- 

quacy of  con- 
sideration, it  is 

The  concurrence  of  the  Plaintirs  father  (the  pro-  "P^"  ^^f  7;. 

^^  ■  payment  of  the 

tector  of  the  settlement)  could  not  be  obtained,  and  consideration 
the  Plaintiff  covenanted,  that  on  his  father's  death,  he  ^t*\hi"ratTof 
and   his  heirs  would  bar  the  entail  and   convey  the  5/.  per  cent. 
estate  to  the  Defendant  in  fee  simple.     After  this,  the 
Defendant  (who  had   been  educated  at  Oxford)  had 
become  so  reduced,  as  to  be  compelled  to  earn  his  living 
by  driving  the  Richmond  omnibus. 

In  1856,  the  Plaintiff  signed  an  agreement  to  con- 
firm the  previous  transaction,  on  payment  to  him  of  an 

additional 


CASES  m  CHANCEftY. 

additional  sum  of  2,C00/.  and  of  an  additional  annuity 
on  the  death  of  his  father ;  but  this  was  not  carried 
into  effect  by  the  necessary  deeds,  for,  on  the  II th  of 
August^  1857,  the  Plaintiff' instituted  this  suit  to  set 
aside  the  deed  of  the  2nd  of  October ^  1838,  and  the 
agreement  of  the  30th  of  August,  1856,  on  repayment 
of  what  bad  been  advanced  with  interest. 

The  Plaintiff  had  never  been  nvarried,  and  by  bin 
death  in  his  father's  lifetime,  the  interest  purchased 
would  be  lost. 

Mr.  B*  Palmer  and  Mr.  Karslake^  for  the  Plaintiff, 
relied  on  Edwards  v.  Burt  (a) ;  Oowland  v.  DeFaria  (ft), 
and  Salter  v.  Bradshaw{c). 

Mr.  Selwyn  and  Mr.  Welford  for  the  Defendant. 


The  Master  of  the  Rolls. 

Considering  the  view  in  which  the  Court  of  Chancery 
always  regards  cases  of  this  desi^riptioD,  it  \^  impossible 
that  this  transaction  can  stand. 

Here  is  a  case  of  an  estate  of  which  the  exact  rental, 
though  not  very  clearly  proved  before  me,  seems  to  be 
8002.  a  year,  independently  of  the  mansioB-bouae*  The 
evidence  of  four  surveyors  has  stated  it  to  be  worth,  om 
aft  average,  something  like  40,000/.  The  tenant  in  tail 
in  remainder  of  the  estate,  iii  the  year  1838,  bis  father 
being  twenty-five  years  older  than  himself,  sella  the 
reversion  of  his  estate  for  a  sum  of  6002.  It  is  truly 
said  on  behalf  of  the  Defendant,  that  the  conversion 

of 

(a)  2  De  (?.,  M.  ^  G,  55.  (c)  26  Seav.  isi. 

(^)  17  Ve$.  20. 


St.  AiBTir 
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of  tbe  PlaintifiTfl  estate  into  a  base  fee,  if  he  had  no  1859, 
vale  issue,  woald  be  no  better  than  a  life  estate,  and 
that  it  did  not  seem  that  ha  was  likely  to  marry,  and 
that  in  fact  he  nerer  did  marry ;  but  on  the  other  hand,  HisDiiio. 
the  covenant  to  bar  the  remainder  in  tail  is  just  as  good 
as  an  estate  in  fee,  because  it  could  be  turned  into  one 
should  he  survive  his  father ;  and  that  part  of  the  agree- 
ment by  which  the  purchaser,  in  the  event  of  coming 
into  the  estate,  is  to  pay  to  the  PiaintiiT  500iL  more  and 
an  annuity  of  100/.  a  year,  is  not  to  be  taken  into 
consideration,  because  it  is  only  to  be  paid  in  the  event 
of  the  Defendant  getting  possession  of  an  estate  worth 
40,O0OiL  The  transaction  may  therefore  be  considered 
as  nothing  more  than  the  sale  of  a  reversion  in  fee  in 
a  property  worth  40,000/.,  taking  the  chance  of  the 
vendor  surviving  his  father,  the  son  being  twenty-seven 
and  bis  father  fifty-two.  I  am  of  opinion  that  the 
evidence  of  Uie  Defendant  entirely  fails  in  shewing  that 
the  son  had  not  a  good  insurable  life  in  the  year  1838,  - 
and  that  it  is  impossible  that  this  transaction  can  be 
allowed  to  stand.  Even  the  Defendant  himself  seems 
to  have  thought  it  was  desirable  that  the  matter  should 
be  confirmed  at  a  subsequent  period. 

It  is  not  necessary  to  refer  to  the  numerous  autho- 
rities on  the  subject  In  Edwards  v.  £urt(ja),  I  erro- 
aeoualy  proceeded  upon  the  ground,  that  where  the 
transaction  was  band  fide  on  the  part  of  the  purchaser  of 
a  reversion,  and  who  had  fairly  endeavoured  to  ascertain 
and  to  give  the  full  value  of  the  property,  then  that 
the  transaction  would  stand,  although  he  did  not 
strictly  prove  to  the  Court  that  he  had  given  the  full 
value.    But  the  Lords  Justices  were  of  a   different 

opinion 

(a)  2  De  G.,  M.  ^  G.  55* 
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1859.  opinion^  and  I  am  quite  sore  that  they  came  to  a  right 
eoDclusion  on  the  subject,  and  that  the  burthen  of  proof 
18  strictly  on  the  purchaser.  Here  the  Defendant's 
own  witness  disproves  his  case.  The  witness  most 
favorable  to  him  states,  that  the  life  estate  in  reversion 
would  be  worth  one  year  s  purchase  and  one-tenth  more. 
Now,  without  saying  whether  this  is  a  large  or  a  small 
estimate,  he,  at  all  events,  says  it  is  worth  9002.,  yet 
the  sum  given  was  only  500Z.  All  the  other  four  wit- 
nesses value  the  interest  purchased  at  sums  varying 
from  6,000/.  to  6,000/.  or  7,000/.  The  consequence  is, 
that  the  Defendant*8  case  is  not  proved  but  actually 
disproved :  and  it  is  established,  in  the  clearest  manner, 
that  nothing  like  the  value  was  given  for  this  rever- 
sionary interest. 

Then  the  only  question  is,  upon  what  terms  the  trans- 
action should  be  set  aside.  This  is  also  clear :  I  must 
set  it  aside  on  payment  of  the  principal  sum  of  500/., 
and  interest  at  5/.  per  cent.  That  is  the  rule  in  all 
transactions  of  this  description. 

It  must  be  on  payment  of  the  costs  of  the  De* 
fendant  up  to  the  time  of  filing  the  bill ;  but  since  the 
bill  was  filed,  the  case  stands  on  quite  a  different  foot- 
ing. There  is  no  imperative  rule  in  these  cases.  The 
Court  deals  with  each  case  in  reference  to  its  circum- 
stances. I  do  not  accede  to  the  view  taken  by  Mr. 
Welford,  that  this  is  to  be  treated  as  the  redemption  of  a 
mortgage.  It  would  have  been  so,  undoubtedly,  if  the 
Defendant  had  said  "  I  am  willing  to  be  redeemed  on 
repayment  to  me  of  principal,  interest  and  costs"  and  as 
if  you  had  filed  a  bill  to  redeem  on  that  footing.  That 
was  the  way  in  which  the  Plaintiff  was  desirous  to  treat 
the  matter  before  be  filed  the  bill.  He  said,  "  I  will 
pay  you  principal,  interest  and  costs." 

That 


CASES  IN  CHANCERY. 


15 


That  is  rejected^  or,  more  strictly  speaking,  not  ac- 
cepted. The  Defendant  merely  says,  "  If  you  intend 
to  make  a  tender,  the  better  way  will  be  that  yoa 
should  produce  the  money.*'  But  if  costs  were  to  be 
paid,  no  tender  could  be  made  until  those  costs  had 
been  ascertained.  A  tender,  therefore,  was  out  of  the 
question  ;  and,  in  my  opinion,  the  general  costs  of  the 
suit  must  be  paid  by  the  Defendant,  or  else  it  would 
be  impossible  for  a  Plaintiff,  in  such  a  case,  to  avoid 
coming  into  the  Court  of  Chancery,  though  he  offers 
to  comply  with  the  very  terms  and  conditions  upon 
which  he  is  entitled  to  relief  in  this  Court. 


1859. 


At  the  same  time,  I  entirely  disapprove  of  the 
charges  made  in  the  bill  as  to  fraud ;  I  am  of  opinion 
that  no  case  of  fraud  or  pressure  is  made  out.  I  am, 
therefore,  of  opinion  that  the  Defendant  must  pay  the 
Plaintiff  the  general  costs  of  the  suit,  and  that  the 
Plaintiff  mast  pay  the  Defendant  the  costs  so  far  as 
they  relate  to  the  charges  of  fraud  or  undue  pressure. 


Note.— &e  Bromley  v.  Smithy  26  Beav.  644. 
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and  applied  by  summons  for  leave  to  be  heard. 


^«  COLSTON'S  HOSPITAL. 

Pe6. 19, 21,24. 

A  charitable  rilHIS  was  an  application  made  by  a  majority  of  the 

SubH«hS*in  trustees  of  Colston's  ChaHty,  with  the  aanctioa 

1701,  for  the  of  the   Charity   Commissioners,  for  leave  to   remove 

education"of  CoUtoni  School  from  its  present  site,  in  the  city  of 

boys,  was         Bristol,  to  a  situation  at  Stapleton,  in  the  vicinity,  and 
fixed  by  the       ^     ,  ,  ^      \ 

founder  in  the  for  leave  to  purchase  an  estate  for  that  purpose. 
middle  of  the 
City  of  Bris- 
tol.   The  The  minority  of  the  trustees  opposed  this  application. 
Court,  on  its 
appearinff 
beneficial, 

removal  to  the      T^o  determine  the  question,  the  summons  of  the  op* 
vicmityouiside  pogjog  minority  was  adjourned  into  Court  in  the  first 

authorized  the  instance.    The  facts  were  these  : — 

purchase  of  a 

site  for  that 

purpose,  not-         In  1701,  -E.  Colston  established  a  hospital  or  charity 

great  oppos^     ^^  the  city  of  Bristol^  for  the  maintenance,  clothing  and 

tion.  education  of  100  poor  boys,  and  for  placing  them  out 

apprentice,  and  he  conveyed  to  the  Merchant  Venturers' 

Company  a  mansion-house  in  St.  Augustine's  Back,  in 

the  city  of  Bristol,  for  that  purpose,  which  had  been 

ever  since  used  and  was  called  Colston's  Hospital.    At 

the  hearing  of  the  Attorney-General  v.  The  Merchant 

Venturers'  Company  {a),  there   being  a  large  surplus 

income,  a  scheme  was  directed. 

The  Master  made  his  report  in  1 853,  whereby  he  pro- 
posed that  the  buildings  should  be  enlarged,  and  that 
the  surplus  income  should  be  applied  in  bringing  up  forty 

additional 
(a)  5  Beav,  338. 
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additional  boys.   Before  any  proceeding  bad  been  taken        1859. 
in  that  respect,  a  mansion  and  estate,  called  Stapleton      ^"^^""^^ 
Courty  in  the  neighbourhood  of  Bristol^  formerly  the     Colston's 
palace  of  the  Bishop  of  Bristol ^  was  offered  for  sale  by     Hospital. 
the  Ecclesiastical  Commissioners,  and  the  mansion  and 
about  nine  and  a  half  acres  of  land,  and  a  bathing  place 
near  the  river,  could  be  purchased  for  6,000/.     It  was 
proposed  by  the  Merchant  Venturers  Company  that  the 
purchase  should  be  eflSscted,  and  that  the  mansion-house 
should  be  altered  so  as  to  adapt  it  to  the  uses  intended, 
at  an  expense  of  about  3,0002.    They  proposed  that  this 
sum  of  9,0002.  should  be  paid  out  of  the  existing  surplus 
funds  of  the  charity  and  the  produce  of  the  sale  of  the  site 
of  the  present  hospital,  and  that  the  residue  should  be 
raised  by  a  mortgage,  to  be  paid  off  in  twenty  years 
by  means  of  a  sinking  fund. 

The  house  at  Stapleton  was  distant  about  two  miles 
and  three-quarters  from  the  centre  of  the  city  of  Bristol^ 
and  three  miles  from  the  present  school  premises,  but 
it  was  only  one  mile  distant  from  the  present  boundary 
of  the  city. 

As  a  reason  for  the  proposed  removal,  it  was  stated, 
that  the  present  premises  were  inconvenient  and  con- 
fined, and  insufficient  for  the  due  recreation  of  the  boys, 
and  that  the  latter  objection  would  not  be  removed  even 
by  the  total  re-erection  of  the  present  buildings,  and  by 
the  purchase  of  adjoining  premises  known  as  Salem 
Cottr/,  at  a  cost  of  from  10,000/.  to  11,000/.  It  was 
also  alleged,  that  many  parts  of  the  immediate  neigh- 
bourhood of  the  school  were  of  the  worst  character,  and 
that  the  noise,  in  its  present  situation,  was  very  objec- 
tionable. 

The 
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1869.  The  proposal  was  objected  to  by  fburteeo  dtssentient 

^■^^"^^^  members  of  the  Corporation,  foar  of  whom  were 
CoLtToa's  feoffees  of  the  charity  estate.  Memorials  bad  been 
HotviTAt.  presented  against  the  remoyal,  one  to  the  Charity  Com- 
missioners by  some  of  the  inhabitants  of  Srittolf  and 
others  to  the  Attorney-General  by  eighteen  beneficed 
clergymen  of  the  city,  and  by  the  representatives  of  the 
CoUtan  family.  They  insisted  that  an  old  school, 
founded  and  permanently  fixed  by  Colston  in  Sristot, 
with  which  city  he  wished  his  name  to  be  associated, 
ought  to  remain  on  its  original  site.  That  it  was  contrary 
to  the  founder's  intention,  and  would  be  injurious  to  the 
city  of  Briitol,  for  the  benefit  of  whose  inhabitants  it 
was  founded,  to  remove  it  to  a  distance,  and  that  it 
would  also  be  prejudicial  to  the  objects  of  the  Charity, 
for  the  school  would  be  removed  from  the  observation 
of  the  beneficed  clergy  of  the  city,  the  approval  of  a 
majority  of  whom  was  required  by  the  foundation  deed 
on  the  appointment  of  the  master  of  the  school,  and 
that  its  management  and  supervision  would  become 
neglected,  in  consequence  of  its  distance  from  the  re- 
sidences of  the  active  trustees. 

The  opponents  denied  the  costs  of  altering  the  present 
buildings,  the  insufficiency  of  the  play-ground,  its  con- 
fined situation  and  the  alleged  bad  character  of  the 
neighbourhood,  and  they  insisted  that  no  case  bad  been 
made  out  shewing  the  necessity  of  a  removal,  and^  there- 
fore, that  such  removal  would  be  a  breach  of  trust. 
They  said,  that  even  without  the  purchase  of  &i^ 
Cowrt  a  good  and  sufficient  site  would  be  obtained* 

Mr,  Follett  and  Mr.  Osborne  in  support  of  the  pro- 
posed removal. 

Mr. 
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Mr.  Barber  for  the  nomineeg. 

Mr.  i2.  Palmer^  for  the  disgentient  trustees  and  ColbtonV 
others,  in  opposition  to  the  scheme.  It  would  be  a  Hosfital. 
direct  violation  of  the  wishes  and  intention  of  the  tes- 
tator to  remove  the  school  out  of  the  city  of  Bristol, 
It  appears  clearly,  from  the  trust  deed,  that  he  intended 
the  city  of  Bristol  to  be  the  place  in  which  the  hospital 
should  for  ever  exist;  he  himself  selected  and  appro- 
priated the  site,  and  directed  that  the  Great  House  of 
St.  Augustine^s  Back  should  be  used  "  for  ever  after*' 
for  the  purpose  of  the  charity,  his  intention  being  to 
connect  his  name  with  that  locality.  The  objects  of 
his  bounty  were  to  be  poor  boys  of  Bristol,  and  there 
would  be  great  danger  of  changing  the  character  of  the 
charity  and  the  class  of  boys,  by  the  removal  to  a 
Bishop's  Palace  and  by  the  introduction  of  luxuries 
inconsistent  with  the  position  of  poor  boys.  Another 
great  danger  is,  that  if  this  scheme  be  sanctioned,  it 
will  furnish  a  precedent  which  would  equally  apply  to 
all  the  public  schools  and  colleges  in  the  kingdom. 
The  supervision  of  the  trustees  would,  by  a  removal  of 
the  school  to  an  inconvenient  distance,  become  relaxed, 
and  the  interests  of  the  charity  neglected,  for  the  trustees 
could  not  be  expected  to  attend  with  regularity  at  such 
a  distance.  Sufficient  additional  accommodation  might 
be  obtained  by  purchasing  the  property  adjoining  the 
present  hospital,  and  the  expenditure  now  proposed 
will  cripple  the  resources  of  the  charity  and  prevent  the 
increase  of  the  number  of  scholars,  which  is  an  object 
of  the  greatest  importance. 

Mr.  Terrell  for  the  A ttomey- General, 
Mr.  Follett  in  reply. 

The 
o  2 
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The  Master  of  the  Rolls,  in  substance,  observed, 
that  the  paramount  consideration  with  the  Court,  in  all 
Colston's     cases  of  this  description,  was,  what  was  most  for  the 
Hospital.     i,ene6t  of  the  charity. 


That  though  the  present  situation  was  shown  to  be 
by  no  means  an  unhealthy  one,  still  there  could  be  no 
doubt,  that  it  would  be  more  beneficial  to  the  boys  to  be 
in  a  perfectly  airy  situation,  with  greater  space  and 
accommodation.  .Tn  addition  to  this,  there  appeared  to 
be  great  difficulties  in  increasing,  on  the  present  site, 
the  accommodation  necessary  for  admitting  an  addi- 
tional number  of  boys,  for  they  seemed  to  be  already 
cramped  for  room,  and  a  future  increase  in  the  number 
of  the  boys  would  become  impracticable  in  the  pre- 
sent situation.  That  it  appeared,  by  the  evidence,  to  be 
for  the  benefit  of  the  boys  that  they  should  have  more 
light,  air  and  space,  and  greater  opportunity  of  enjoying 
them,  which  would  not  only  tend  to  the  improvement 
of  their  health,  but  was  also  important  in  a  moral  point 
of  view ;  and  it  was  not  proposed  to  alter  the  present 
mode  of  living  of  the  boys.  That  it  might  be  beneficial 
for  the  boys  to  continue  to  attend  the  anniversary  of 
the  founder  in  the  city  of  Bristol;  but  that  was  a  matter 
which  might  be  arranged  in  settling  the  scheme,  which 
this  removal  would  not  prevent. 

His  Honor  said,  that  he  was  impressed  with  the  fact,  i 

that  the  proposal  was  approved  of  by  a  large  majority  I 

of  the  most  active  trustees  of  the  charity,  and  that  the 
opposition  of  the  inhabitants,  on  the  ground  of  its  being 
injurious  to  the  city  of  Bristol,  however  laudable,  ought 
not  to  influence  the  Court  when  opposed  to  the  interests 
of  the  charity. 

On 
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On  examining  the  estimates  and   the  state   of   the 
funds  of  the    charity,   he  thought  that  their  present      ^^p^ 
condition   would  justify   the  adoption    of   the    course     Colstom'i 
proposed,  and  he  would  therefore  authorize  the  trus- 
tees to  carry  it  into  execution. 


MACLEAN  t;.  DAWSON.     (No.  1.)  Marth2,$. 

npHE  bill  in    this   case  alleged,  that   in    1839»  the  AbUlwasfiled 

Plaintiff,  Mrs.  Maclean,  had  sold  and  transferred  Scotch  exwai- 

ten  shares  in  the  Carron  Company  to  Joseph  Dawson,  the  *?,"/£*  ^?"**' 

manager  of  the  company  at  Carron,  in  consideration  of  man,  to  set 

5,626/.     That  the  Plaintiff  had  sold  them  in  reliance  on  "'^*  f  ^f  ^ 
*     ^  their  testator 

the  information  furnished  to  her  by  Joseph  Dawson  as  to  of  tharei  in  a 
the  value  of  the  shares;  but  that  in  1858,  she  had  dis»  p^^  an?to 

covered  that  the  shares  were,  at  the  time  of  the  sale,  "nak«  them 

1  1  1  I  /•         1  .  1     «     1     1  account  for  the 

worth  more  than  three  times  the  sum  for  which  she  had  dividends  re- 
sold them.     That  Joseph  Dawson  had  conspired  with  *^"^*^  **?***• 
^  '^  testator  there- 

the  assistant-manager   at  Carron,   and    Stainton,  the  on.    Held,  on 

London  manager,  in  concealing  the  true  value  of  the  fh^illh  could* 

shares,  by  rendering  false  and  fraudulent  accounts  and  not  proceed  in 

by  appropriating  the  moneys  of  the  company  to  their  \^^\  personal 

own   use,  of  which   the   bill-  specified  very  gross  and  representative 
,     .       .'  ^  ^    ^  oflbe  tesUtor, 

glaring  instances  (a).  duly  consti- 

tuted in  Eng^ 
land.    Held,. 
Joseph  Dawson,  who  was  domiciled  in  Scotland,  died  also,  that  the 

in  1861,  and  by  his  wiH,  in  the  Scotch  form,  heap-  Sttlrem"!^^^ 

pointed  the  Defendants,  William  Dawson,  Henry  Daw  l>y  appointing 

son  and    Thomas  Dawson  his  executors,  and  he  gave  present  the 

them  the  residue  of  his  estate  heritable  and  moveable.  ?**^."r^fl 

the  15  &  16 

They  proved  the  will  in  Scotland,  but  there  did  not  Kic^e.  86,  •» 

appear 

(a)  See  24  fieov.  346. 
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1859*        appear  to  be  any  legal  personal  representatires  appointed 
in  England. 

Hie  bill  stated,  ih^t  Jo$eph  Dawson  possessed  seventy 
Carron  shares  at  his  death,  that  the  executors  had 
^  paid  all  his  funeral  and  testamentary  expenses,  and 
bad  provided  for  the  execution  of  the  trusts  contained 
in  his  will,  and  that  after  so  doing,  these  seventy  shares 
formed  a  part  of  the  residue  of  his  estate,  which  was 
divisible  amongst"  the  executors  as  residuary  legatees. 
That  the  seventy  Carron  shares  had  been  divided 
amongst  them,  and  were  now  standing  in  their  Dames, 
and  that  the  remaining  residuary  estate  had  also  beeo 
divided  equally  between  them. 

The  bill  asked,  first,  a  declaration  that  the  purchase 
of  the  ten  shares  by  Joseph  Dawson  was  fraudulent  and 
Toidy  that  it  might  be  set  aside,  and  that  his  executors 
might  be  ordered  to  transfer  ten  shares  to  the  Plaintiff. 
Secondly,  that  an  account  might  be  taken  of  the  divi- 
dends and  bonuses  since  the  transfer  to  Joseph  Dawson^ 
and  if  the  amount  exceeded  the  purchase-money  and  in- 
terest thereon  at  4/.  per  cent.,  then  that  the  executors 
might  pay  the  amount  to  the  Plaintiff,  who  offered,  in 
the  contrary  event,  to  pay  the  difference. 

To  this  bill  Hehry  Dawson  filed  a  demurrer. 

Mr.  Rolt^  Mr.  Follett  and  Mr.  Cotton^  in  support  of 
the  demurrer,  argued  that  this  suit  could  not  proceed  in 
the  absence  of  a  legal  personal  representative  o{  Joseph 
Dawson  duly  appointed  in  England,  and  that  it  was 
evident  that  the  Plaintiff  could  not  obtain  the  relief 
sought,  without  taking  the  accounts  against  and  in  the 
presence  of  such  legal  personal  representative,  and  after 

providing 


CASES  IN  CHANCERY.  *  23 

providing  for  payment  of  the  other  claims  on  the  estate        1859. 
of  the  testator. 

Mr.  R.  Palmer,  Mr.  Selw^n,  and  Mr.  John  Pearson, 
ID  support  of  the  bill,  argued  that  the  estate  having 
been  administered  in  Scotland,  the  Plaintiff  could  follow 
the  property  in  the  hands  of  the  Defendants  as  legatees, 
and  tliat  if  a  representative  should  be  necessary,  the 
Court  had,  under  15  &  16  VicL  c.  86,  ss.  44,  power  to 
appoint  a  person  to  represent  the  estate.  Tyler  v. 
Bell  (a);  Siloer  y.  Stein  (b)\  March  v.  SusielUc); 
Turner  v.  Letts  {d);  May  v.  Biggenden{e)\  Heath  v. 
Percival  (/) ;  Sutherland  v.  De  Virenne  (g),  were  cited. 

2^e  Master  of  the  Bolls,  without  calling  for  a 
reply,  said : — 

I  do  not  see  how  the  Plaintiff  can  get  over  this 
objection.  If  the  Plaintiff  should  succeed  and  ob- 
tain a  decree  making  the  residuary  legatees  personally 
liable  to  restore  these  ten  shares,  then  the  bill  goes  on 
to  pray  an  account  of  the  dividends  and  bonuses  which 
have  accrued  in  respect  of  these  shares  since  they  were 
transferred  to  the  Defendant's  testator,  that  interest  may 
be  calculated  upon  the  purchase-money  at  the  rate  of 
41.  per  cent,  per  annum,  and  that  if  the  amount  of  the 
dividends  and  bonuses  which  have  accrued  in  respect  of 
the  said  shares  shall  be  greater  than  the  amount  of  the 
purchase-money  together  with  the  interest,  then  that  the 
Defendant  may  pay  to  the  Plaintiff  the  difference 
between  such  amounts,  the  Plaintiff  offering,  if  it  should 
be  less,  to  pay  the  amount  which  is  less. 

Now, 

(a)  2  Myl.  Sf  Craig.  89.  (e)  1  Sm.  Sf  Giff.  133. 

(6)  1  Drew.  295.  (f)  1  P.Wmt.  682. 

(c)  3  MyL  Sf  Craig.  31.  (g)  2  Jur.  N.  S.  301. 

(If)  20  Bean.  \B5:   7   De  G., 
M.  4  G.  243. 
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1869. 


Now,  assuming  that  the  Plaintiff  is  entitled  to  this 
relief,  it  necessarily  follows,  that  an  accoant  will  be 
taken  of  all  the  di?idends  and  bonuses  which  have  been 
received  upon  those  ten  shares  by  Joseph  Dawson 
down  to  his  death,  and  the  Defendants,  his  executors, 
would  be  liable  (to  the  extent  of  assets  received  by 
them)  for  the  amount  when  ascertained,  as  a  debt  due 
from  the  testator's  estate.  But,  unless  they  admit  assets, 
it  would  not  be  possible  for  me  to  grant  that  relief, 
without  directing  an  account  of  their  receipts,  or  a 
general  account  of  his  estate,  and  directing  an  in- 
quiry as  to  debts,  and  advertisements  for  the  other 
creditors  to  come  in  and  to  prove  against  the  estate. 
It  would,  in  fact,  be  necessary  for  me  to  make  a  decree 
to  administer  that  estate  before  I  could  declare  the 
Plaintiffs  creditors  by  simple  contract  of  the  testator 
for  the  amount  of  the  bonuses  and  dividends  upon  the 
shares.  This  cannot  be  done  in  the  absence  of  a  legal 
personal  representative  duly  constituted  in  England. 


This  is  not  the  case  contemplated  by  the  44th  section 
of  the  15  &  16  Vict.  c.  86,  and  that  seems  to  have  been 
distinctly  stated  by  Sir  Richard  Kindersley  in  Silver  ▼. 
Stein  (a). 

I  think,  in  this  case,  that  I  cannot  proceed  without 
having  the  legal  personal  representative  before  the 
Court 

I  express  no  opinion  on  the  other  questions,  but  will 
allow  the  demurrer  with  liberty  to  amend. 


(a)  1  Drew,  295. 
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1859. 


MACLEAN  V.  DAWSON.    (No.  2.) 


March  3. 


npHIS  Bait  was  instituted  by  Colonel  and  Mrs.  MaC'  Attotheextent 
leafi^  to  set  aside  a  purchase  of  ten  shares  in  the  Court  will  enter 

Carron  Company ,  under  the  following  circumstances : —  into  the  merits, 

ri         1   ^  .  ,  -       on  an  appli- 

The  Carron  Company  was  a  Scotch  Corporation,  whose  cation  to  serve 

business  consisted  in  manufacturinc;  iron  from  the  ore,  **f  V^^  ^V* 

^  '  of  the  jurisdic- 

and  making  various  articles  out  of  the  iron  so  manu-  tion.andonan 
factured.    The  works  were  in  Scotland,  but  they  had  Sf,£g^^^^ 

aeencies  for  the  sale  of  their  goods  in  London  and  an  order. 
-,  ,  **  .  The  Court 

-LtverpooL  ^iH  not,  on  a 

motion  to  dis- 
charge an 
The  Plaintiff,  Mrs.  Maclean^  alleged,  that  in  1839,  order  for  ser- 

before  her  marriage,  she  had  sold   ten  shares  in   the  eJ,^*into  the 
company  to  Joseph  Dawson^  the  manager  at  Carron^  question 
at  one-third  their  actual  value,  upon  misrepresentations  n,attercan  be 
made  by  him  as  to  their  real  value.    The  bill  alleged,  ^^^  decided 
that  Joseph  Dawson,  the  manager  m   Scotland^  and  than  in  this 
Henry  Stainton,  the  manager  and  agent  in  London,  had  ^***"V  Such  a 
conspired  together  to  conceal   the  true  value  of  the  properly  to  be 
shares  from  the  Plaintiff  and  the  other  shareholders,  ap!^aranM. 
in  order  that  they  might  purchase  them  for  themselves 
or  their   relatives,   and   enrich    themselves   and   their 
families,  and  keep  the  control  of  the  company  in  their 
own  hands.     It  alleged  as  follows  (para.  69) :  -''That 
Joseph  Dawson  and  the  Defendant   William  Dawson 
effected  their  object  by  the  following  fraudulent  means, 
viz. :    first,  by  omitting  large  sums  belonging  to  the 
company  from  the  accounts  rendered  to  the  company ; 
secondly,  by  rendering  false  and  fraudulent  accounts  to 
the  company  at   their  general  meetings ;   thirdly,  by 

the 
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the  appropriation  by  Henry  Stainton  of  large  sums 
belonging  to  the  company  to  his  own  use,  and  fourthly, 
by  the  concealment  of  various  sums  which  Joseph 
Dawson  and  the  Defendant  IVilliam  Dawson^  from  time 
to  time,  appropriated  to  their  own  use,  from  the  moneys 
belonging  to  the  company.'' 

It  then  stated  sums  of  enormous  amount  omitted 
and  misappropriated,  and,  amongst  other  things,  the 
claims  of  the  Carron  Company  against  Stainton,  re- 
ferred to  ante  (a),  which  it  stated  had  been  ultimately 
compromised*  by  the  executors  of  Henry  Stainton  pay- 
ing to  the  company  a  sum  of  220,000/.  The  Plaintiffs 
stated  they  had  first  discovered  the  fraud  in  1858. 

Joseph  Dawson  died  in  1850,  possessed  of  seventy 
shares,  and  this  bill  sought  to  rescind  the  sale  to  him 
of  the  ten  shares,  and  have  them  and  the  dividends 
and  bonuses  thereon  restored  to  the  Plaintiffs  Mrs. 
Maclean  and  her  husband. 

The  Defendants  to  the  bill  were  Henry  Dawson,  Wil" 
liam  Dawson  and  Thomas  Dawson  (the  executors  of 
Joseph  Dawson),  the  two  executors  of  Henry  Stainton, 
and  the  Carron  Company.  All  parties  were  resident  in 
England,  except  William  Dawson  and  Thomas  Dawson, 
who  were  resident  in  Scotland. 

On  the  8th  of  February,  1859,  the  Plaintiffs  obtained 
an  ex  parte  order,  giving  them  liberty  to  serve  a  printed 
copy  of  the  bill  on  the  Defendants  William  Dawson 
and  Thomas  Dawson  in  Scotland. 


(a)  24  Beav.  346. 
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A  motion  was  now  made,  on  behalf  of  William  Daw-       1869. 
son  and   Thomas  Dawson,  that  the  order  of  the  8th  of 
February  might  be  discharged. 


Mr.  Rolt,  Mr.  Follett  and  Mr.  Cotton  in  support  of  the 
motion.  A  Plaintiff  is  not,  as  a  matter  of  right,  entitled  to 
an  order  for  liberty  to  serve  a  Defendant  out  of  the  juris- 
diction, under  the  33rd  Order  of  8th  oi  May,  1846(a). 
It  is  purely  a  matter  of  discretion  with  the  Court,  and 
is  to  be  exercised  after  an  examination  of  the  nature  of 
the  case  and  the  position  of  the  parties. 

[The'iAAwrEB.of  the  Rolls  expressed  his  opinion  that 
the  merits  could  not  be  entered  into  on  such  a  motion, 
for  if  they  could  be,  the  Court  (he  observed)  would  be 
obliged  to  hear  the  merits  of  every  cause  in  order  to 
determine  whether  a  Defendant  ought  to  be  served  out 
of  the  jurisdiction.] 

Mr.  Rolt.  If  such  an  ex  parte  order  were  a  matter 
of  course,  then  any  man  resident  in  any  part  of  the 
world  out  of  England  might  compel  another  resident 
anywhere  out  of  England  to  come  and  have  his  rights 
determined  in  the  Court  of  Chancery.  That  could  not 
have  been  the  intention  of  the  Legislature,  and  the 
Lords  Justices  appear  to  have  been  of  a  contrary 
opinion  in  Inneh  v.  Mitchell  {b). 

The  Master  of  the  Rolls. 

After  these  cases  I  cannot  help  looking  into  the 
merits,  though  I  have  decided  the  contrary,  and  I  still 

think 


(a)  Ordinti  Can.  297.  hell,  24  fieov.  100;   WhUmort  ▼. 

(b)  4  Drew.  141  and  1  De  G.      Ryan,  4  Hare,  612. 
^  J.  423 ;  %ee  Meiklan  v.  Camp- 


Dawson. 

(No.  2.) 
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1859.        think  it  a  matter  of  great  inconvenience  to  do  so  on 

^^^^^'^      such  an  occasion.    A  bill  when  filed  states  a  prima  facie 

9,  case,  and  bears  the  signature  of  counsel  to  it.     If,  when 

Dawioh.      an  order  is  made  for  the  Defendant  to  appear,  he  is  to 
(No.  2.)  rr       ' 

be  at  liberty  to  come  and  say  "  I  will  not  appear  except  for 

the  purpose  of  trying  whether  the  order  for  service  ought 
to  have  been  made,"  it  is  trying  the  case  before  the 
hearing ;  long  affidavits  may  be  filed  as  to  merits,  and 
the  witnesses  cross-examined  at  length  on  the  mere 
question  whether  the  order  as  to  service  ought  to 
have  been  made.  I  have  considered  the  principle  and 
rule  of  Court  to  be,  that  where  an  order  has  been  made 
on  a  Defendant  to  appear,  then,  if  there  be  no  technical 
objection,  he  is  bound  to  appear,  and  he  may  then  state 
any  objection  to  the  suit.  I  have  so  held  on  various 
occasions,  and  I  think  that  a  contrary  practice  would 
give  rise  to  a  vast  amount  of  litigation  and  expense, 
the  whole  of  which  may  prove  unnecessary.  I  re- 
collect when  the  bill  passed,  that  this  very  objection 
was  raised,  viz ,  that  one  person  living  anywhere 
might  cite  another  wherever  resident,  and  if  he  should 
neglect  to  appear,  a  decree  would  be  made  against 
him.  In  spite  of  that,  the  Legislature  thought  it  advi- 
sable to  enable  a  Plaintiff  to  serve  Defendants  out  of 
the  jurisdiction,  and  the  fears  of  the  opponents  to  the 
measure  have  never  as  yet  been  realised. 

Still,  after  these  cases,  I  am  bound  to  go  into  the  merits. 


Mr.  lioh,  Mr.  FoUttt  and  Mr.  Cotton^  on  the  merits, 
then  insisted  that  this  order  ought  not  to  have  been 
made.  They  argued  that  the  order  being  discretionary, 
the  Court  would,  on  examining  the  circumstances  of  this 
case,  see,  that  this  suit  related  to  matters  which  vrould 

be 
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be  more  conveniently  tried  in  Scotland  thtin  in  England,  1859. 
and  that  it  would  be  unjust  to  bring  persons  domiciled 
in  Scotland  to  this  country,  in  order  to  contest  matters 
which  ought  properly  to  be  determined  by  their  own 
Courts.  Here  the  shares  were  in  a  Scotch  corporation, 
the  contract  complained  of  was  Scotch,  the  testator 
Joseph  Dawson  was  domiciled  and  died  in  Scotland, 
his  will  was  Scotch  and  had  been  proved  there  alone, 
and  the  quorum  of  his  executors  were  resident  and  his 
estate  was  locally  situated  there. 

That  there  being  no  legal  personal  representative 
in  this  country,  there  could  be  no  administration  of 
his  estate  here.  Besides,  a  decree  here  would  be  useless 
to  the  Plaintiffs,  for  it  could  not  be  enforced  against 
the  parties  resident  in  Scotland, 

That  if  the  order  were  even  right  originally,  still  that 
the  circumstances  which  had  since  occurred  rendered  it 
inexpedient  that  the  suit  should  be  prosecuted ;  for  a 
number  of  similar  suits  of  a  like  character  being 
threatened,  the  executors  in  Scotland,  in  order  to  pre- 
vent the  trust  property  being  wasted  by  a  multitude  of 
separate  suits,  had  raised,  before  the  Court  of  Sessions 
in  Scotland,  an  administration  suit,  for  process  of 
multiple-poinding,  bringing  into  that  Court  the  whole 
trust  funds,  and  calling  all  parties,  whether  beneficiaries 
or  creditors,  including  the  present  Plaintiffs,  as  de- 
fenders. That  the  testator *s  estate  could  only  be  pro- 
perly administered  in  Scotland  where  the  property 
was,  where  the  testator  was  domiciled,  where  the  con- 
tract was  made  and  where  the  quorum  of  executors  re- 
sided. 


Mr. 
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1859,  Mr.  R.  Palmer,  Mr.  Selwyn  and  Mr.  Johm  Pearmm 

were  not  called  on. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  motion  fails.  I  apprehend 
that  the  sole  question  of  discretion  in  cases  of  this  sort 
IS,  whether,  upon  the  facts  appearing  on  the  bfll,  and 
those  brought  to  the  attention  of  the  Court  on  affidavit, 
it  is  a  proper  case  for  the  Court  to  direct  its  process 
to  be  served  out  of  its  jurisdiction.  The  Defendant  may 
afterwards  apply  to  discharge  that  order,  if  it  has  not 
been  made  in  accordance  with  the  mles  of  the  Court, 
or  if  it  has  been  obtained  by  fraud.  I  have  always  con- 
sidered, from  the  time  the  act  passed,  that  the  Court 
had  no  right  to  withhold  the  order  if  a  prima  fade 
case  was  made  out ;  but,  of  course,  this  leaves  it  open 
to  the  Defendant,  as  soon  as  he  appears,  to  shew  that 
the  bill  ought  not  to  be  prosecuted  against  him,  or 
that  the  order  has  been  obtained  contrary  to  good 
faith  ;  but  it  is  out  of  th^  question,  that  this  Court 
should  take  into  consideration  any  subsequent  facts. 
The  question  here  is,  whether,  when  the  order  was 
applied  for,  it  was  right,  upon  the  facts  stated  on  the 
bill  and  appearing  on  the  affidavits.  The  subsequent 
proceedings  in  Scotland  cannot  affect  the  propriety  of 
the  exercise  of  the  discretion  of  the  Court,  as  to  whether, 
at  that  time,  it  was  right  that  the  bill  should  be  served 
there  or  not.  I  cannot  conceive  a  case  more  likely  to 
produce  expense,  litigation  and  loss  to  all  parties,  both  of 
time  and  money,  than  where  a  Defendant,  served  out  of 
the  jurisdiction,  is  permitted  to  shew,  by  a  series  of  affi- 
davits, that  it  would  be  more  convenient  that  the  cause 
should  not  proceed  in  this  country.  I  expressly  refrain 
from  expressing  any  opinion  as  to  whether  it  is  more 

desirable, 
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desirable,  that  this  cause,  or  the  litigation  subsequently 
commenced  in  Scotland,  should  proceed ;  but  I  am  of 
opinion  that  the  Defendant  cannot  raise  that  question 
until  he  has  appeared  in  the  ordinary  way,  and  has  con- 
stituted himself  an  active  party  to  this  suit.  The  proper 
time  to  raise  that  question  and  to  consider  whether  the 
rights  of  the  parties  may  be  better  administered  in  Scot- 
land  will  be,  after  he  has  entered  his  appearance,  and  in 
the  consideration  of  that  question,  this  Court  will  only  be 
guided  by  what  it  may  find  to  be  most  for  the  interest 
of  the  parties  and  the  furtherance  of  justice.  Bat  a 
prima  facie  case  having  been  made  out,  it  is  new  to  me 
to  be  told  that  this  Court  ought  not  to  have  granted  the 
order,  if  it  had  been  informed,  that  there  existed  an  in- 
tention of  instituting  certain  summonses  of  reduction, 
and  a  process  multiple-poinding  in  5co//an/f  which  would 
raise  the  whole  question  if  left  to  that  jurisdiction.  The 
Court  in  such  a  case  ought,  I  think,  to  say,  **  I  express 
no  opinion  upon  that  subject,  but  the  parties  may  raise 
that  question  after  they  have  appeared."  In  my  opinion, 
they  cannot  discuss  that  point  upon  a  motion  raising  the 
question  whether  they  ought  or  ought  not  to  be  served 
in  Scotland,  or  whether  the  Court,  in  its  discretion,  has 
done  right  in  allowing  the  Defendants  to  be  served 
there.  In  fact,  if  the  present  contention  were  admitted, 
I  see  no  reason  why  any  Defendant,  upon  any  service 
of  process,  might  not  be  at  liberty  to  raise  the  same 
question.  A  Defendant  resident  in  this  country,  but 
also  sued  in  Scotland,  might  come  to  set  aside  the 
service  of  the  bill  on  him  upon  the  ground  that  there 
was  another  suit  in  a  foreign  court  which  would  much 
more  conveniently  dispose  of  the  rights  of  the  parties 
and  of  the  questions  in  litigation  between  them.  But 
the  answer  would  be,  that  he  has  no  locta  standi  to 
ask  a  deciaion  on  that  point  until  he  has  appeared. 

The 


1869. 
Macibav 

V. 

Dawson. 
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The  discretion  of  the  Court  is  solely  to  be  exercised 
upon  the  facts  appearing  by  the  bill,  always  supposing 
that  there  is  no  question  of  fraud,  which  makes  the 
service  of  the  Defendants  in  a  foreign  country  contrary 
to  good  faith  or  to  any  arrangement  between  the 
parties. 


I  am  of  opinion,  therefore,  that  this  motion  must  be 
refused  with  costs. 


Note. — Affirmed  bjf  the  Lords  Jutiica,  3rd  May,  1859. 


March  4. 
An  affidavit  of 
penonal  ser- 
vice of  an  order 
for  payment, 
under  the 
Winding-up 
Acts,  need  not 
state  where  the 
service  was 
effected.    • 


Re  JOB. 
Se  The  NANTLE  VALE  SLATE  COMPANY. 

A  QUESTION  argued  in  this  matter  was,  whether 
"^"^  an  order  for  payment,  under  the  Winding-up 
Acts,  had  been  personally  served  on  Mr.  Job,  and  inci- 
dentally a  point  arose,  whether  the  affidavit  of  the  per- 
sonal service  ought  not  to  state  where  the  service  had 
been  made. 

Mr.  Stiffe  for  Mr.  Job. 

Mr.  12.  Palmer  and  Mr.  Dean,  contrd. 


The  Master  of  the  Rolls  expressed  a  strong  opinion, 
in  the  first  instance,  that,  in  an  affidavit  of  personal  ser- 
vice of  an  order,  it  was  necessary  to  state  where  that 
service  had  been  effected.    But  having  been  referred, 

by 
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by  Mr.  Murray,  the  Record  itnd  Writ  Clerks  to  the 
34th  General  Order  of  May,  1845(a),  as  Ho  the  affi- 
davit of  service  of  bills  aad  claims^  apd  to  VeaVs 
Record  and  Writ  Practice  (fi),  he  said,  tha^t  it  was  iro-  The  Nantlb 
possible  to  treat  this  affidavit  of  service  a$  irregular,  ^^^^  ^^' 
though  it  might  be  desirable  to  regulate  the  future 
practice  by  a  General  Order. 

(a)  Ord.  Can.  298,  and  Con-         (h)  Page*  ]17rTl25  {2nded.) 
iolidated  Order  10,  r.  8. 


KNOTT  V.  COTTEE.    (No.  4.) 

March  5. 

TN  this  suit,  Messrs.  Smith  ^  Son  had  acted  for  the  Ordinarily, 

•*■     Plaintiff  ilnn  Knott,  and  the  whole  of  the  family,  J^^StS 

since  the  death  of  the  testator  in  1844.  hy  the  Court  is 

committed  to 
the  Plaintiff; 

In  1867,  Ann  Knott  married  Mr.  Payne,  whereupon  J"\^^*°J\|,g 
they  changed  their  solicitors  in  the  suit     In  January,  benefit  of  the 
1869,  the  Defendant  George  Knott  presented  a  petition  g'^^^en't^  a 
for  payment  out  of  Court  of  part  of  the  funds,  to  which  Defendant, 
he  added  a  prayer  for  the  sale  of  the  property.    The  ^oesno^  how- 
order  for  sale  was  made  on  the  29th  of  January,  1869.  ever,dependon 
.-  ,      .       ,        ,  ,.       .  ,1       the  extent  of 

Afterwards,  m  chambers,  au  application  was  made  by  the  interest  of 

the  Defendant  George  Knott  for  the  conduct  of  the  l|'*  parties jn 
•^  the  property, 

sale.  When  a  sale 

is  directed, 
every  party  to 
Mr.  R.  Palmer  and  Mr.  Hobhouse,  for  George  Knott,  the  suit  having 

now  argued,  that  it  was  proper  that  he  should  have  the  j,  y^Qyxndi  to 

conduct  of  the  sale,  on  the  ground  that  he  was  the  per-  facilitate  the 

son  principally  interested  in  the  property,  J>^ng  the 

absolute  owner  of  four-sevenths  of  it,  with  a  contingent 

interest 
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interest  in  the  remainder,  while  the  Plaintiff  had  only  a 
limited  interest  in  one-half  of  the  remainder.  Secondly, 
that  as  he  had  possession  of  the  title  deeds,  and  had, 
therefore,  greater  facilities  in  effecting  the  sale,  he  ought 
to  be  entrusted  with  the  conduct  of  it. 

Mr.  Lloyd,  contra,  was  not  heard. 

7%e  Master  of  the  Rolls. 

There  must  be  some  rule  as  to  the  conduct  of  a  sale, 
and  it  must  necessarily  be  a  technical  one.  Ordinarily, 
a  Plaintiff  has  the  conduct  of  the  sale,  but  the  Court 
will  take  it  away  from  the  Plaintiff,  whenever  it  appears 
to  be  for  the  interest  of  the  parties  interested  that  he 
should  not  have  it :  but  that  case  must  be  made  out. 
It  would  be  very  detrimental  to  the  interests  of  the 
parties,  if,  in  every  case,  the  Court  had  to  discuss,  on 
affidavit,  whether  it  would  be  more  beneficial  that  it 
should  be  conducted  by  one  or  other  of  the  parties. 

On  the  first  point,  therefore,  I  am  of  opinion,  that  the 
right  to  the  conduct  of  a  sale  does  not  depend  on  the 
extent  of  the  interest  of  the  parties. 

As  to  the  possession  of  the  title  deeds,  I  think  it  does 
not  affect  the  question,  because  it  is  the  duty  of  every 
party  to  a  suit  to  afford  facilities  to  the  sale  (a).  [ 
think  it  is  very  desirable  to  avoid  this  species  of  squab- 
ble, which  not  only  wastes  a  portion  of  the  public  time,  , 
but  is  not  creditable  to  the  profession.  In  the  majority  | 
of  cases,  the  solicitors  alone  are  interested,  and  it  in 
nowise  tends  to  the  benefit  of  parties  themselves. 

This  case  must  follow  the  usual  rule,  and  the  Plaintiff 
must  have  the  conduct  of  the  sale. 

(•)  Levney  v.  HaniU^^  1  Bew.  343. 
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STRINGER  V.  GARDINER.  3^^^^^  ^2. 

npHE  last  will  of  the  testator,  Benjamin  Tapley,  was  A  testator  be- 
dated  in  January^  1852,  and,  as  proved  in  the  ?ega*ytoh« 

Ecclesiastical    Court,    it  contained   the  following:  be-  "Jece,  £.5. 

^  After  her 

quests  : —  death,  he  made 

anotlier  will, 

"I   give  and   bequeath    unto    my  niece^   Elizabeth  aamebequett 
Stringer,  the  sum  of  20/.  for  mourning."  was  copied. 

alone  was 
"  As  to  all  that  my  cottage  and  premises  called  Hose  proved.    The 

Cottage,  upon  trust  for  my  said  niece  Elizabeth  Stringer,  cUhned^by 

her  executors,  administrators  and  assigns.*'  ^-  •'•  ^-i  » 

great-great- 
niece.     Held, 
The  testator  died  in  September ,  1866.      Neither  at  that  she  wa§ 

the  date  of  his  will  nor  at  his  death  had  the  testator  that  parol 

any  niece  in  the  first  degree  of  the  name  of  Elizabeth  evidence  was 
_     .  ,         1      -r*!   -     ./*.  -r^f.      y     1    r        r,     -  inadmissible  to 

alrtnger,  but  the  rlainim  Elizabeth  Jane  btringer  was  shew  that  the 

the  grand-daughter  of  a  niece  of  the  testator  named  ^^^^^  5>^®® 
^  °  was  mtended. 

Elizabeth  Stringer ,  who  had  died  in  February ,  1848, 
and  whose  death  was  well  known  to  the  testator. 

The  Plaintiff,  Elizabeth  Jane  Stringer,  claimed  the 
bequests  as  the  person  intended  to  be  designated  by 
the  testator  by  the  description  of ''  my  niece  Elizabeth 
Stringer/' 

The  Defendants,  the  executors,  insisted  that  the  per- 
son really  intended  by  the  testator  was  the  deceased 
niece  Elizabeth  Stringer,  and  they  adduced  evidence 

to 

Dates. 

1847,  Revoked  will.  1852,  Last  will. 

1848,  Death  of  K  5.  1856,     Death,  and    legacy 
1850,  Revoked  codicil  claimed  by  E,  J.  S. 

d2 
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1859.  to  shew,  that  the  testator,  in  a  former  will  made  in  1847, 
in  the  lifetime  of  jElizabeth  Stringer,  had  made  the  same 
gifts  to  her  and  in  the  same  terms,  and  that  these  be- 
quests had  inadvertently  been  re-copied  into  the  subse- 
quent will  of  1852,  made  after  the  decease  of  the  niece. 

The  testator's  solicitor,  by  his  affidavit  stated,  that  in 
1847,  the  testator  made  a  will,  which  contained  gifts  of 
20/.  and  of  Rose  Cottage  in  favor  of  *^  his  niece  Eliza- 
beth  Stringer,"  in  terms  identical  with  those  used  in  his 
will  of  1852.  That  in  1850  the  testator,  in  conse- 
quence of  the  misconduct  of  a  grandson,  executed  a 
codicil  to  his  will  of  1847,  whereby  he  revoked  some 
devises  and  bequests  in  favor  of  such  grandson.  The 
solicitor's  affidavit  then  proceeded  as  follows : — 

In  Januarxf,  1852,  the  testator,  Benjamin  Tapley, 
'' called  upon  me  and  expressed  a  wish  to  renew  the  de- 
vises and  bequests  he  had  originally  made  in  favor  of 
his  grandson,  and  to  make  other  alterations  in  the  dis- 
position of  his  property  (such  alteration,  however,  having 
no  reference  whatever  to  the  said  bequests  to  Elizabeth 
Stringer),  and  he  requested  me  to  prepare  a  codicil  to 
carry  his  intentions  into  effect.  At  this  time,  the 
memory  of  Benjamin  Tapley  was  so  far  impaired^  that 
I  thought  it  unwise  for  him  to  make  such  alterations  in 
his  testamentary  disposition,  and  in  consequence  of  such 
opinions,  and  also  with  a  view  to  do  away  altogether 
with  the  codicil  of  the  26th  i^y  o(  January,  1850,  and 
thus  keep  out  of  sight,  as  far  as  possible,  his  grandson's 
misconduct,  I  recommended  him  not  to  make  the  pro- 
posed second  codicil,  but  simply  to  execute  a  copy  of 
bis  said  will  of  the  26th  day  of  May,  1847,  with  such 
few  and  slight  alterations  only  as  I  knew  were  most 
needed,  and  Benjamin  Tapley  having  assented  to  this, 

I 
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I  made  the  amendmenta  in  red  ink,  which  now  appear        ]809. 

in  the  body  of  the  said  amended  will,  and  a  copy  having      v^^v^/ 

been   engrossed  from  such  will  as  altered,  Benjamin     Sthimoer 

TapUy  executed  such  copy  as  his  last  will  and  testa-    GAkoiirBE. 

ment  on  the  13th  day  of  January,  1852.    When  the 

said   testator  executed  his  second  will,  as  hereinbefore 

mentioned,  I  was  not  myself  aware  that  Elizabeth 

Stringer,  the  grandmother  of  the  PlaintifF,  was  dead,  or 

I  should  have  called  the  testator's  attention  to  the  said 

bequests  of  20/.  and  Rose  Cottage,  as  two  of  those  which 

pressed   for  consideration  and  alteration.     No  remark 

whatever  was  made  to  me  by  the  testator  in  reference  to 

the  aaid  bequests,  and,  as  far  as  I  can  judge,  I  believe 

that  neither  the  said  bequests  to  the  Plaintiff's  father, 

nor  the  death  of  Elizabeth  Stringer,  once  occurred 

lo  the  testator,  though  I  have  no  doubt,  myself,  that 

by  Elizabeth  Stringer  being  named  in  the  will  of  the 

26th  day  of  May,  1847,  the  testator  intended  Elizabeth 

Stringer,  the  grandmother  of  the  Plaintiff;  and  I  believe 

that  the  bequest  of  the  202.  and  of  Rose  Cottage  to  Eliza^ 

beth  Stringer  was  allowed  to  remain  in  the  will  of  the 

13th  day  of  January,  1852,  entirely  through  forgetful- 

ness  and  inattention  on  the  part  of  the  testator." 

Mr.  12.  Palmer  and  Mr.  Lindley  for  the  Plaintiff: 
Bemasconi  y,  Athinson  (a);  Miller  v.  Traver8{b); 
NewboU  V.  Pryor  (c);  Bennett  v.  Marshalled) ;  Wigram 
OR  Extrinsic  Evidence  (e). 

Mr.  Selwyn  and  Mr.  Dean  for  the  Defendants,  cited  SeU 
wood  V.  Mildmay  (f);  Doe  d.  Hiscochs  v.  Hiscochsig). 


The 


(a)  10  Hare,  343.  (e)  Page  169  (4/A  ed). 

(b)  8  Bing.  244.  (/)  3  Vet.  306. 

(e)  14  Siaunu,  364.  (g)  5  Mee.  ^  W.  363. 
(rf)  2  K.  *  J.  740. 
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1869. 


The  Master  of  the  Rolls  (a). 

The  PlaintifT  is  entitled  to  this  bequest. 

The  rule  as  to  .the  reception  of  parol  evidence  to 
explain  a  will  is  perfectly  clear.  In  every  case  of  am- 
biguity,  whether  latent  or  patent,  parol  evidence  is 
admissible  to  shew  the  state  of  the  testator's  family  or 
property;  but  the  cases  in  which  parol  evidence  is 
admissible  to  shew  the  person  intended  to  be  designated 
by  the  testator  are  those  cases  of  latent  ambiguity  men- 
tioned by  Sir  James  Wiffram,  where  there  are  two  or 
more  persons  who  answer  other  descriptions  in  the  will, 
each  of  whom  standing  alone  would  be  entitled  to  take. 
Here,  if  there  had  been  another  Elizabeth  Stringer 
living  at  the  date  of  the  will,  parol  evidence  would 
have  been  admissible,  to  ascertain  who  the  person  was 
the  testator  intended  to  designate ;  but  in  this  case,  the 
Court  is  asked  to  admit  parol  evidence,  not  for  the  pur- 
pose of  explaining  the  meaning  of  the  testator,  but  for  the 
purpose  of  shewing  that  he  had  no  meaning  at  all ;  in 
fact,  for  the  purpose  of  expunging  the  words  from  the 
will  altogether.  To  admit  evidence  for  such  a  purpose 
would  create  alarm  in  the  minds  of  testators,  and 
introduce  the  greatest  uncertainty  in  the  construction 
of  wills. 


AH  that  the  Court  has  to  do  is,  to  see  if  the  words 
of  the  will  sufficiently  clearly  point  to  a  particular 
person.  If  the  evidence  had  gone  to  shew  that  the 
testator  had  never  heard  of  any  Elizabeth  Stringer, 
that  there  was  no  such  person  related  to  him,  and  that 
the  person  who  claimed  was  a  mere  stranger,  the  case 
would  have  been  different.  There  was  a  person  named 
Elizabeth  related  to  the  testator  by  blood,  who  may 

be 

(a)  Ex  relatione. 
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be  described  as  the  great-great-niece  of  the  testator, 
or  the  oiece  twice  removed ;  but,  in  ordinary  language, 
she  naight  be  described  as  the  niece  of  the  testator.  The 
real  and  only  question  here  is,  whether  the  Plaintiff  is 
entitled  to  take  under  the  words ''  my  niece  Elizabeth 
Stringer,*^  her  full  name  being  Elizabeth  Jane  Stringer. 
One  conclusion  alone  can  be  arrived  at,  which  is,  that 
she  is  entitled. 


39 


1859. 

SThlNOER 

Gardiner. 


Note  — ^The  case  was  heard  by  the  full  Court  of  Appeal,  on  the 
3rd  of  July,  1859,  when  the  decree  of  the  Master  of  the  KoUt  was 
affirmed,  with  costs. 


CALDWELL  v.  ERNEST.    (No.  L) 

THE  OFFICIAL  MANAGER  OF  "  THE  HOME 
COUNTIES  METROPOLITAN  FREEHOLD 
LAND  SOCIETY"  v.  ERNEST. 


Murch  16. 


npHIS  suit    was   instituted    in    February,   1858,   by  A  suit  was 

Caldwell,   Watson  and  Ingram,  three  members,  three  members 

"on  behalf  of  themselves  and  the  other  members  of  9^ ^  f^J^^.^i^ 

Land  Stfctfiyt 

The  Home  Counties  Metropolitan  Freehold  Land  So-  on  behalf,  &c., 
cietg  against  the  Defendant  Ernest;'  to  compel  him  nfembl^Th^^ 
specifically  to  perform  an  agreement  to  purchase  his  society  was 

allotted  portion  of  the  land  purchased  by  the  society,  ordered  to  be 

wound  up;  and 


on  the  appli- 
ofti 


and  afterwards  distributed  amongst  its  members. 

cation  of  the 

The  replication  was  filed  on  the  3rd  of  November,  |^i;^®.P^*»"- 

^  '  tiffs,  the  name 

1858  ;  but  on  the  13th  of  that  month,  an  order  was  made  of  the  official 
by  Vice-Chancel  lor  Wood,  to  wind  up  the  company.  J^Sutedw 

On  the  31st  of  January,  1859,  on  an  application  in  the  Plaintiff.   The 

Judge  would 
cause  not  allow  the 
official 

manager  to  prosecute  the  suit,  who  then  moved  to  stay  proceedings  therein,  on  such 

terms  as  the  Court  should  think  fit.     The  motion  was  refused  with  costs,  to  be  paid  by 

the  official  manager  personally. 
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1859.  eaase  made  by  the  three  PlaintifFsy  an  order  of  course 
waa  made  at  the  Rolls,  whereby  it  was  ordered,  "that  the 
cause  should  be  prosecuted  by  Henry  Croysdill,  as  the 
official  manager  of  the  said  company,  by  the  style  or  de- 
signation of  the  official  manager  of  The  Home  and  Coun- 
ties Metropolitan  Freehold  Land  Society,  as  the  nominal 
Plaintiff,  for  and  on  behalf  of  the  said  company.'* 
After  this  order  the  suit  bore  the  second  above-men- 
tioned title. 

The  list  of  contributories  had  not  been  settled,  the 
official  manager  had  only  30/.  in  hand,  and  the  Judge  to 
whose  Court  the  winding-up  of  the  company  was  at- 
tached would  not  sanction  the  official  manager's  adopt- 
ing and  prosecuting  the  suit.  It  was  intended  to  settle 
the  rights  and  liabilities  of  the  Defendant  under  the 
winding-up  order. 

Under  these  circumstances,  notice  of  motion  was  given 
in  the  suit,  on  behalf  of  the  Plaintiff,  as  follows : — ''That 
notwithstanding  the  order  of  the  31st  of  January,  1859, 
the  further  prosecution  of  this  suit  be  stayed,  on  such 
terms  as  this  honorable  Court  shall  think  fit,  or  that 
such  order  may  be  made,  in  relation  to  the  future  prose- 
cution of  this  suit,  as  may  be  just." 

Mr.  Beavan,  in  support  of  the  motion.  The  ex  parte 
order  (made  under  the  53rd  section  of  the  11  &  12  Vict. 
c.  45),  which  directs  that  the  suit  ''shall  be  prosecuted" 
by  the  official  manager  is  informal,  and  contrary  to  the 
60th  section  of  the  statute,  which  says,  that  no  suit 
shall  be  "  proceeded  with  by  the  official  manager,  whe- 
ther against  a  contributory  of  the  company,  or  any 
debtor  or  stranger  thereto,  but  with  the  leave "  of 
the  Judge.    As  the  Judge  will  not  authorize  the  official 

manager 


Caldwbll 

V. 
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manager,  it  is  impossible  for  him  to  proceed  in  this  suit,        1869. 

which  he  has  never  adopted.    Besides  this,  the  rights  of 

all  parties  may  be  determined  under  the  92nd  section 

of  the  Winding-up  Act,  which  was  one  of  the  principal      ?i5''*^i'^' 

objects  of  the  legislature  in  passing  it. 

The  suit  ought  therefore  to  be  stayed  on  such  terms 
as  the  Court  may  think  just. 

Mr.  Speed,  contra,  for  the  Defendant,  was  not  beard. 

The  Master  of  the  Rolls. 

The  official  manager  must  choose  for  himself,  and 
either  obtain  the  authority  of  the  judge  to  go  on  with  the 
suit,  or  he  must  abandon  it.  I  cannot  tie  it  up  merely  be- 
cause it  happens  that  the  company  has  become  bankrupt. 
This  is  a  suit  from  which  the  Defendant  is  entitled  to 
be  reIieTed,and  the  motion  must  be  refused  with  costs. 

Mr.  Speed  asked  that  the  official  manager  might  per- 
sonally be  ordered  to  pay  the  costs. 

Mr.  Beavan.  The  suit  is  not  that  of  the  official  ma- 
nager, but  of  the  company.  He  has  no  estate  vested  in 
him  or  under  his  control,  and  he  can  only  act  under  the 
directions  of  the  Judge  in  chambers.  The  56th,  67th 
and  69th  sections  shew  that  the  official  manager,  act- 
ing under  the  direction  of  the  Court,  is  exonerated  from 
all  personal  liability. 

Mr.  Selwyn,  amicus  curid,  said  the  point  had  been 
decided  by  the  Lords  Justices  in  the  case  of  The  Official 
Manager  of  The  Grand  Trunk  Railway  Company  v. 
jBrodie  (a). 

The  Master  of  the  Rolls. 

The  official  manager  must  personally  pay  the  costs, 
(a)  9  Hare,  823 ;  3  De  O.,  M.  i  O,  146. 
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May  31. 


CALDWELL  v.  ERNEST.  (No.  2.) 

THE  OFFICIAL  MANAGER  OF  "THE  HOME 
COUNTIES  METROPOLITAN  FREEHOLD 
LAND  SOCIETY  "  v.  ERNEST. 


After  a  wind.    npHE   bill   was  filed   in    February,   1858,   by  three 
mg-up  order,        ■  .  /.      /. 

the  name  of  the  members   of  the   above    society   on   behalf   of 

man^acer  had     themselves,  &c.,  and  in  November  following,  an  order  was 

been  substi-      made  to  wind   up  the  society,  and  in  January,  1859, 

three  inem-      ^'^^   three   Plaintiffs   obtained   an   order  of  course  to 

bers,  who  sued  substitute  the  official  mana&:er  as  Plaintiff.    The  Judge 
on  behalf  of  ^  . 

themselves  and  to  whom  the  winding  up  was  committed  would  not  give 

the  other  mem-  jjjg  ganction  to  the  official  manager's  prosecuting  the 
bers.  A  motion  or  o 

wassubse-    .   suit;  he,  therefore,  moved  to  stay  the  proceedings,  but 

Sylhe  Defend-  ^^^  motion  was  refused  with  costs  (a), 
ant  to  dismiss 

secution.^  The      The    Defendant    afterwards    entered  into  evidence, 

order  was         ^hj^h  closed  on  the  26th  of  February,  but  the  official 

made,  with 

costs  to  be        manager  took  no  further  steps. 

paid  by  the 

riaintiffs,  and 

not  by  the  ofR-  The  cause  not  having  been  set  down  to  be  heard,  and 
whoTad^not'  ^^  subpana  to  hear  judgment  having  been  served,  the 
adopted  the  Defendant  now  moved  in  this  suit,  intituled  as  above, 
that  the  bill  might  stand  dismissed  for  want  of  prosecu- 
tion,  with  costs.  The  notice  of  motion  was  served  both 
on  the  official  manager  and  on  the  three  members  in 
whose  name  it  had  been  originally  instituted. 

Mr.  Selwyn  and  Mr.  Speed,  in  support  of  the  motion, 
argued  that  the  suit  having  been  abandoned  must  be 

dismissed 

(a)  See  ante,  p.  39. 
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dismissed  for  want  ofprosecatioDy  and  that  the  costs  must 
be  paid  by  the  present  PlaintifF,  namely,  the  official 
manager  personally,  who,  by  moving  in  the  suit,  had 
adopted  it ;  The  Official  Manager  of  the  Grand  TVunk 
Railway  Company  v.  Brodie  (a).  But  that  if  the  official 
manager  was  not  liable,  then  that  the  original  Plaintiffs 
ought  to  pay  the  costs. 

They  referred  to  11  &  12  Vict.  c.  45,  s.  60. 

Mr.  R.  Palmer  and   Mr.    Beavan,  for   the   official 
manager,  were  not  heard. 

The  original  Plaintiffs  did  not  appear. 
The  Mastbr  of  the  Rolls. 
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1859. 


I  am  of  opinion  that  if  the  official  manager  takes  no 
steps  in  a  suit,  but  repudiates  it  and  does  nothing,  the 
mere  act  of  the  original  Plaintiffs  to  the  cause  naming 
him  as  a  party  to  the  suit,  in  which  he  takes  no  part,  does 
not  make  him  personally  liable  for  the  costs.  It  is  their 
business,  and  it  is  the  suit  oFthe  company,  and  it  is  not 
to  be  taken  from  the  fact  of  his  substitution  that  the 
official  manager  means  to  prosecute  it.  I  am  of  opinion, 
therefore,  that  he  is  not  the  person  to  pay  the  costs  of 
this  suit,  on  its  dismissal  for  want  of  prosecution.  If  it 
were  otherwise,  the  effect  of  substituting  the  official 
manager  would  be  to  transfer  to  him  the  liability  for 
costs  from  the  persons  who  instituted  the  suit.  In  re- 
gard to  the  case  cited,  the  question  is,  whether  the  official 
manager  has  adopted  this  suit?  The  only  thing  he 
has  done   is  this: — be  has  moved  the  Court  to  this 

effect : — 

(a)  9  Hare,  823;  3  De  G.,  M.  if  G.  146. 
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1869.  effect : — to  stay  the  suit  altogetber,  or  on  such  terms  as 
the  Court  might  think  fit,  I  comsider  that,  as  a  state- 
ment by  him  that  he  did  not  intend  to  take  on  himself 
any  responsibility,  that  he  would  not  carry  on  the  suit 
except  under  the  sanction  of  the  Court,  and  that  con- 
sequently he  desired  it  to  be  stayed  on  such  terms  as 
the  Court  might  think  fit.  I  held,  however,  that  the 
Court  could  not  make  that  order,  but  that  the  official 
manager  must  act  Cor  himself,  and  I  refused  the  motion 
with  costs.  But  this  act  of  the  official  manager,  as  far 
as  it  went,  was  a  repudiation  of  the  suit. 

I  am  of  opinion  that  the  original  Plaintiffs  are  liable 
for  the  costs,  and  as  the  Defendant  has  given  them 
notice  of  this  motion,  I  think  he  is  entitled  to  an 
order  to  dismiss  for  want  of  prosecution  with  costs  to 
be  paid  by  the  original  Plaintiffs. 


Note. — An  arrangement  having  taken  place  in  the  winding-up,  the 
Vice*  Chancellor  Wwdt  on  the  16tb  of  June,  1859,  upon  the  motion  of 
the  Petitionert,  ordered  that  the  winding-up  order  should  be  discharged 
on  the  24tb  ofJune  next,  the  official  manager  in  the  meanwhile  adver- 
tiling  in  the  Gautte  and  two  other  papers,  that  the  order  would  be 
made,  unien  came  were  ihewn  on  or  before  that  day. 


CASES  IN  CHANCERY. 


In  re  KN  IGHT'S  TRUSTS.  ja„^^,^  23. 

SIR  JOHN  KNIGHT,  by  hie  will,  bequeaibed  a  A  tnwtee  it 
sum  of  1,500  French  Reniet  to  the  chiklreo  of  bis  cases,  justified 
late  son,  Captain  Hood  Knigkt,  equally,  and  he  he-  ij;,?^?,,^ 
queathed  the  re»idue  of  his  real  and  personal  estate  Courtunderthe 

to  his  daughter,  Amelia  Walker.  A™*Md  where 

he  does  lo 
without  Buffi- 

The  testator  died  in  1831,  and  in  a  suit  afterwards  he  wilTbT"' 
instituted,  the  validity  of  the  will  was  disputed.  It,  made  liable  for 
however,  ended  in  a  compromise,  under  which  the  will  petition  for  get- 
was  proved  by  Mr.  Paddon  and  Mr.  George  Knight  *>"«  the  fund 
(deceased).  A  deed  dated  the  2nd  of  November,  1832,  The  children 
to  which  Mr.  Paddon  and  his  co-trustees  were  parties,  entiil'e^to^a'* 
was  executed,  under  which  they  were  to  hold  the  re-  specific  legacy 
sidue  in  trust  to  pay  4,000Z.  to  Amelia  TFa?Aer,and  one-  and  to  a  porl 

sixth  of  the  surplus  in  trust  for  the  children  of  the  tes-  t»on  of  a 

__,__,,  ,         till.  .   .      residue  under 

tators  son.  Hood  Knight,  who  should  live  to  attain  a  subsequent 

twenty- one,  equally.  ^rltiL^^D 

was  both  the 
legal  personal 
In  1834  the  trustees,  accordingly,  in  performance  of  representative 

,  .  ,    ,  .     ,       /  t  1       t^    1  '^^^  the  trustee 

toe  trust,  invested  the  one-sixth  of  the  surplus  belong-  of  the  deed, 
ing  to  the  children  of  ffood  Knight  in  the  purchase  of  3**^  ^^^5*2^  .u 

344/.  6s.  stock.  two  children  on 

their  attaining 
twenty-one,  in 

There  were  two  children  of  Hood  Knight,  namely,  Jn^f  g^^  *^' 

John  and  Charles,  who  were  then  both  infants.     A  suit  which  the 

was  instituted  in  their  names  against  the  administrators,  party;  but  the 

Iq  other  fund  re- 
mained unpaid 
and  in  the  funds 
until  1858,  when,  the  two  sons  being  in  the  Austrian  Military  Service,  the  trustee  paid 
the  fund  into  Court  under  the  Trustee  Relief  Act.  He/(/,  that  he  was  not  justified  in 
so  doing,  under  the  circumstances,  and  he  was  ordered  to  pay  the  costs  of  a  petition  by 
the  sons  to  obtain  payment  out  of  Court. 


46  CASES  IN  CHANCERY. 

1859.        ^o  secure  their  specific  legacy  of  French  Rentet,  which 

^■^•^^^^      was  paid  into  Court  in  1834,  and  invested.    John  Knight 

Kmiqht'i      attained  twenty-one  in   1839|  and  his  brother^  Charles 

Trusts.       Knight^  in  1843,  on  which  respective  occasions,  their 

shares  in  the  specific  legacy  were  paid  out  of  Court  to 

them,  upon  their  petitions,  which  were  regularly  served 

on  Mr.  Paddon.    Their  shares  in  the  residue,  being 

344/.  6s.  stock,  seemed  to  have  been  overlooked  at  that 

time,  and  the  dividends  having  remained  unreceived, 

the  stock  was  transferred  to  the  Commissioners  for  the 

Redtiction  of  the  National  Debt. 

In  1858,  Mr.  Paddon  applied  for  a  retransfer  into  his 
own  name,  and  the  application  was  advertised  by  the 
Bank  of  England  in  the  usual  way.  The  fund  was 
ultimately  transferred  into  Mr.  Paddon's  name,  who  in- 
vested the  arrears  of  dividends  in  the  purchase  of  204/.6«. 
£3  per  Cents.  He,  in  March,  1858,  caused  applica- 
tion to  be  made  to  the  mother  of  John  and  Charles 
Knight,  stating  that  'Mt  had  lately  been  ascertained 
that  they  were  entitled  to  a  further  sum,"  and  inquiring 
for  their  address. 

They  were  then  in  the  Austrian  military  service, 
and  their  solicitor  made  application  for  information  re- 
specting the  fund,  to  which  no  definite  reply  was  made, 
further  than  that  Mr.  Paddon  intended,  on  receipt  of 
the  money,  to  pay  it  into  Court  under  the  Trustee  Re- 
lief Act,  and  that  application  would  then  have  to  be 
made  to  the  Court  by  the  parties  entitled. 

Mr.  Paddon,  accordingly,  paid  the  fund  into  Court, 
and  John  and  Charles  Knight,  having  assigned  the  fund 
to  their  solicitor,  Mr.  Murray,  with  power  to  give  re- 
ceipts, this  petition  was  presented  in  their  names  and  in 

that 
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that  of  Mr.  Murray  to  obtain  payment  of  the  fund,  and        1869. 

the  petition  asked  that  the  costs  might  be  paid  person-  ^-^n^^^ 

aUy  by  Mr.  Paddon.  j^J^,l\., 


Trusts. 


Mr.  Selwyn  and  Mr.  Murray,  in  support  of  the  peti- 
tion, argued  that  the  conduct  of  Mr.  Paddon  was 
vexatious,  that  he  was  both  representative  of  the 
testator  and  trustee  of  the  deed,  and  that  the  rights  of 
the  Petitioners  having  been  ascertained,  and  payment 
of  their  legacy  having  been  ordered  in  a  suit  to  which 
Mr.  Paddon  was  a  Defendant,  he  must  clearly  have 
known  that  they  were  the  persons  entitled,  under  the 
deed  of  compromise,  to  the  one-sixth  invested  for  them. 
That  there  was,  therefore,  nothing  doubtful,  as  to  the 
title  or  identity  of  the  Petitioners,  which  justified  the 
trustee  in  refusing  to  perform  the  duty  he  had  under* 
taken  by  the  deed,  and  in  putting  the  Petitioners  to  the 
expense  of  a  petition  in  order  to  obtain  payment.  They 
cited  Jn  re  Woodburns  Trusts  {a)  \  In  re  Heming's 
Trusts  (6);  In  re  Jones  {c), 

Mr.  -R.  Palmer  and  Mr.  Freeling  for  Mr.  Paddon, 
argued  that  he  was  justified  in  paying  the  fund  into 
Court,  and  was  not  bound,  under  the  circumstances  of 
this  case,  to  take  upon  himself  the  responsibility  of  pay- 
ing it  over.  That  the  act  in  question  was  intended  ex- 
pressly to  relieve  trustees  from  such  a  responsibility, 
and  to  discharge  themselves  by  paying  the  money  into 
Court.  They  complained  that  the  affidavits  on  the 
part  of  the  Petitioners  went  into  facts  unnecessary  to 
establish  their  title,  and  they  asked  that  the  trustee's 
costs  might  be  paid  out  of  the  trust  fund. 


The 


(a)  1  De  G.  4r  Jonet,  333.  (c)  3  Drew.  679. 

(6)  3  X.  4*  J.  40. 
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The  Master  of  the  Rolls. 

If  the  tnistee  is  to  have  his  costs  in  this  case,  there 
could  be  no  case  in  which  he  would  not  be  entitled  to 
have  them^  unless  he  h^d  acted  maliciously  or  frauiju- 
lently.  It  is  impossible  to  conceive  a  more  clear  case 
than  the  present,  or  one  in  which  the  trustee  was 
better  aware  of  all  the  circumstances  affecting  it.  He 
accepted  a  trust  for  the  children  of  Hood  Knight^  and 
was  $1  party  to  9  suit  in  which  it  was  proved,  to  the 
satisfaction  of  the  Co^rt  and  in  his  presence,  who  they 
were,  and  in  which  the  Court  accordingly  ordered  pay- 
ment to  them  of  their  legacies.  Here  is  a  trustee  for  the 
iphildren  of  Hood  Knight  of  a  particular  sum ;  he  had 
access  to  all  the  papers  in  the  cause,  and  ready  means  of 
ascertaining  who  the  children  were.  It  was  payable  to 
them  at  twenty-one,  and  as  the  stock  was  purchased  by 
him  in  183!2,  he  must  in  1858  have  known,  that,  if 
living,  they  were  more  than  twenty-one,  and  were  abso- 
lutely entitled  to  the  fund.  What  was  the  duty  of  the 
trustee  under  these  circumstances,  was  he  not  bound  to 
perform  his  trust,  and  to  ascertain  whether  they  were 
living,  and  on  proper  evidence  that  they  had  duly  ap- 
pointed a  person  to  receive  it,  to  pay  over  the  money  ? 

In  Low$on  v.  Copeland{a)  the  Court  held,  that  an  ex- 
ecutor, having  put  the  next  of  kin  to  prove  their  relation- 
ship, must  pay  the  costs  of  so  doing.  In  several  other 
cases  it  has  been  held  that  an  executor  or  trustee  is  not 
justified  in  putting  a  person  to  file  a  bill  to  establish  his 
rights  where  they  are  clear.  Here  the  only  question 
was,  whether  the  persons  were  living  for  whom  the  re- 
spondent was  trustee;  for  he  was  perfectly  well  aware  of 
the  facts  when  he  paid  the  money  into  Court.     It  is  true 

they 

(a)  2  Bro.  C.  C.  156. 
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they  are  officers  in  the  Austrian  army,  going  about 
from  place  to  place,  but  it  was  his  duty  to  ascertain 
whether  they  were  living,  and  to  pay  over  the  money  k night's 
to  them,  or  to  some  person  who  had  authority  to  re-  Trusts. 
cette  it« 

That  is  how  the  matter  would  stand  in  case  a  bill  were 
61ed.  Does  it  make  any  difference  that  this  payment 
was  made  under  the  act  for  the  relief  of  trustees,  and  for 
the  benefit  of  their  cestuisque  trust,  and  passed  in  order 
to  enable  trustees  to  pay  a  fund  into  Court,  and  discharge 
themselves  without  putting  their  cestuis  que  trust  to  the 
expense  of  a  suit?  The  legislature  did  not  intend  that 
where  the  trust  was  clear,  a  trustee  should  pay  the  fund 
into  Court.  A  trustee  cannot  pay  money  into  Court 
merely  to  get  rid  of  a  trust  he  has  undertaken  to  perform, 
and  the  act  would  lead  to  great  oppression  if  it  were  other- 
wise. I  had  a  case  in  which,  after  an  administration  * 
bill  had  been  filed,  the  trustee  paid  the  fund  into  Court, 
and  I  afterwards  made  an  order  that  the  trustee  should 
pay  the  fund  into  Court  in  the  suit.  I  said  that  it  was 
no  answer  that  they  had  paid  into  Court  under  the  act, 
and  that  it  was  necessary  for  them  to  pay  it  into  Court 
in  the  suit;  but  I  stated,  that  I  would  give  them  every 
facility  for  getting  it  transferred  at  their  own  expense. 
It  is  meant  that  where  a  person  undertakes  a  trust,  he 
shall  perform  it ;  he  is  not  to  say,  "  I  do  not  require 
evidence,  and  will  not  look  at  any,  but  I  will  pay  into 
Court."  I  admit  that  this  differs  from  Woodburns  Trust, 
because,  in  that  case,  the  trustees  acted  vexatiously. 

It  is  said  that  the  trustee  acted  upon  the  advice  of 
counsel :  I  regret  it,  but  that  does  not  make  any  differ- 
ence.    In  Doyle  v.  Blake  [a)  it  was  held,  that  such 

advice 
(a)  2  Sch.  4-  Uf,  231. 
VOL.  XXYII — I.  a 
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1859.        advice  could  not  exonerate  them  from  the  consequence 
of  their  acts. 


In  re 

Knight's 

Trusts. 


It  is  then  said,  that  no  one  objected  to  the  trustee 
paying  the  money  into  Court.  Even  suppose  that 
nothing  had  been  said  on  the  subject,  then  here  is  the 
case  of  a  trustee  who  held  a  sum  of  money  to  which  he 
knew  two  persons  were  entitled;  he  had  nothing  to  do 
but  to  get  a  receipt  from  them  for  the  money,  instead  of 
which  he  paid  it  into  Court. 

'  The  trustee  must  pay  the  Petitioners  their  costs  of 
this  application,  and  consequent  thereon,  and  I  think  I 
must  give  a  direction  to  the  taxing  master  to  disallow 
any  part  of  the  Petitioners'  affidavits,  which  he  may 
deem  unnecessary  to  establish  their  title  to  the  order 
prayed  (a). 

(a)  Reg.  Lib.  1858  A.,/ol.  1307. 
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T 


Re  CULLEN. 

March  23,  24. 
HE   Petitioners,   Mrs.   Russell  and  Mrs.  Robson,  A  solicitor  re- 
were  the  owners  of  some    freehold    houses    in  client  a  sum  of 

Po»/ar,  which,  in  1860,  were  taken  by  the  North  Un-  money  to  pay 
r       *  >  '  J  off  a  mortgage. 

don  Railway  Company,  He  did  not  so 

apply  it,  but 

The  Petitioners  employed  Mr.  Cullen  as  their  soli-  on  it  for  his 
citor,  in  the  place  of  Mr.  Barrett,  and  it  being  necessary  <^»*"-   H©^" 
to  raise  money  to  pay  off  the  debt  due  to  Mr.  Barrett,  ordered  to  re- 
Mr.  Cullen  borrowed  a  sum  of  600/.  for  the  Petitioners,  J^^ouITttohU 
from  a  Mr.  Luff,  on  mortgage  of  other  property  be-  client,  but 
longing  to  the  Petitioners.    There  were  difficulties  in  i^f^gi^ 
completing  with  the  railway  company,  and   the  pur- 
chase-money for  the  property  taken  by  them  (650/.) 
was  paid  into  Court. 

The  difficulties  having  been  removed,  Mr.  Cullen,  in 
July  last,  accompanied  the  Petitioners  to  the  Account- 
ant'OeneraCs  Office,  and  received  a  draft  for  the  money 
paid  into  Court,  which,  with  interest,  amounted  to  700/., 
The  Petitioners  gave  the  draft  to  Mr.  Cullen,  at  his  sug- 
gestion, for  the  purpose  of  paying  off  the  mortgage  to 
Luff. 

In  September  last,  the  Petitioners  discovered  that  Ztijf 
had  not  been  paid,  and  they  remonstrated  with  Mr. 
Cullen.  He,  however,  refused  to  pay  off  the  mortgage, 
insisting  that  he  was  entitled  to  retain  the  money  in  dis- 
charge of  costs  due  to  him  from  the  Petitioners. 

The  petition   in   this   matter    was    then    presented, 

praying 

£2 
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1859.        praying  that  Cullen  might  be  ordered  to  return  the  draft 
or  pay  off  Luff,  and  pay  the  balance  to  the  Petitioners. 


In  re 

Cullen. 


Mr.  Kay  in  support  of  the  Petition.  A  solicitor's 
Hen  upon  money  only  exists  when  the  fund  has  been 
recovered  in  a  suit  or  other  proceed ings^  and  then  only 
to  the  extent  of  the  costs  of  such  suit  or  proceeding. 
There  was  no  lien  here:  the  money  was  paid  to  the 
solicitor  for  a  specific  purpose,  and  there  is  no  founda- 
tion for  his  claim  of  a  lien  upon  it  for  his  general  costs. 

Mr,  Pamell,  for  Luff,  raised  no  objection. 

Mr.  Renshawe,  for  Culkn,  argued  that  the  proper 
course  for  the  client  to  take  was,  to  obtain  an  order  to 
tax  the  bill  of  costs  due  from  the  Petitioners  to  Cullen, 
and  in  the  taxation,  the  cash  account  would  be  taken 
between  them ;  and,  secondly,  that  the  solicitor  had  a 
right  of  retainer  for  his  costs. 

The  Master  of  the  Rolls^ 

I  have  rarely  known  a  defence  less  satisfactory  than 
that  made  by  the  Respondent.  The  state  of  the  case  is 
this  :~These  ladies  received  a  cheque  for  a  suiti  of  700/. 
in  July  last,  and  they  paid  it  over  to  their  solicitor,  as 
they  swear  positively,  with  directions  to  apply  it  to  a 
specific  purpose.  He  receives  it  as  such,  but  does  not 
apply  it  to  that  purpose ;  and  now  contends,  that  he  is 
entitled  to  retain  it  to  pay  what  is  due  to  himself.  If 
these  fa'i^ts  appear  on  the  affidavits,  I  shall  order  pay- 
ment in  ten  days. 


7%e 
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The  Mastbb  of  the  Rolls. 

I  have  read  these  affidayits,  and  I  am  confirmed  in      r    ,^^ 
the  opinion  I  entertained.     I  am  quite  clear  that  the     March  24. 
Plaintiff  is  entitled  to  the  order  for  payment 

Mr.  Kajf  asked  for  interest. 

The  Mastbb  of  the  Rolls.     No,  I  cannot  order 
that. 


BRADBURY  v.  DICKENS.  March  26. 

j4pril  28. 

BY  articles  of  agreement  made  the  28  th  day  of  March^  The  Defendant 
1860,  between  Charles  Dickens  of  the  first  part,  J^^prietoraand 
Messrs.  Bradbury  qnd  Evans^  printers,  of  the  second  part,  the  editor  of  a 
JoAn^or^^er,  of  the  third  part,  and  William  Henry  WUb,  dical,  caU^eT" 
of  the  fourth  part,  after  reciting  that  the  several  parties  Novsehoid 
thereto  bad  projected  and    were  about  to  estabush  a  on  a  dissolution 
new    weekly    periodical,  under  the   name  or  title  of  ghj^^^^t^arhe*^ 
Household  Words,  and  that  it  had  been  agreed  that  they  was  not  justi- 
should  be  interested  therein  in  the  proportions  and  sub-  tising^thauhe 
ject  to   the   stipulations    and   agreements  thereinafter  publication 

.         ,      ,  ,  ,.  .    1       ..I  1     would  be  dis- 

mentioned,  the  several  parties   covenanted  with  each  continued;  for 

other,  that  they  would  be,  and  continue  joint  proprietors  ^^^^  *^®  "S^' 
■'  '  ./  r     I  to  use  the  name 

of  the   periodical   called  Household  Words,  and  that  must  be  sold  for 
Charks  Dickens  should  have  half  the  profits,  Messrs.  Jf  t^rpSt-''^ 
Brcuibury  and  Evans  one -fourth,  and  Forster  and  Wills  nersjt  being 
the  remaining  fourth.     And  it  was  agreed,  that  they  parin^ershhj  as- 
should  be  proprietors  of  the  weekly  periodical  so  to  be  acts.  But  Af/</, 

11-1        1  \\      %     rr  111   TTT        .  1  •  I  •       ^^*'  "*  might 

established,  called  Uousehold  Words,  subject  to  the  sti^  advertise  the 

pulations  thereinafter  contained,  and  should  be  interested  discontmuanco 
'  '  '  .0"  the  puDlica- 

therein  tion  as  regard- 
ed himself. 
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1859. 


Bradbury 

V. 

Dickens. 


therein  and  in  the  gains  and  profits  thereof,  and  should 
bear  and  pay  all  losses  and  expenses  in  relation  thereto 
in  the  proportions  following,  namely,  the  said  Charles 
Dickens  one  half  part  or  share  thereof,  the  said  William 
Bradbury  and  Frederick  Mullett  JBvans  one- fourth  part 
or  share  thereof,  and  that  Charles  Dickens  should  be 
and  was  thereby  appointed  editor  of  the  said  perio- 
dical, and  as  such  should  exercise  absolute  control  over 
the  literary  department  thereof,  and  over  all  the  agree- 
ments, rates  of  payment  and  orders  for  payment,  made 
on  account  of  the  said  partners  in  respect  of  the  said 
literary  department,  and  should  be  entitled,  so  long  as 
he  should  continue  such  editor,  to  receive  the  sum  of 
600/.  per  annum  as  a  remuneration  for  his  services  as 
such  editor,  and  for  any  literary  articles  he  might  con- 
tribute. Messrs.  Bradbury  and  Evans  were  to  be  the 
printers  and  publishers,  and  also  the  general  managers 
and  manager  of  the  publication,  so  long  as  they  respec- 
tively should  remain  personally  interested  therein ; 
Forster  was  to  contribute  literary  articles  and  Mills  to 
act  as  sub-editor,  and  neither  of  the  parties  was  to  sell, 
assign,  or  transfer  his  share  or  interest  in  the  said  pub- 
lication, or  any  part  thereof,  without  first  tendering  or 
oRering  the  same  to  his  co-proprietors.  In  case  of  the 
decease  of  either  of  the  parties,  or  of  any  other  pro- 
prietor of  shares  in  the  publication,  during  the  con- 
tinuance thereof,  his  executors  or  administrators  were  to 
receive  the  same  proportion  of  profits  as  the  deceased, 
but  should  not  interfere  in  the  management  or  direc- 
tion of  the  publication.  And  that  on  the  expiration  of 
the  said  publication,  either  by  agreement  or  otherwise, 
all  the  stock,  chattels  and  property  of  the  said  joint 
undertaking,  except  debts  owing  to  the  same,  should 
(unless  the  parties  should  agree  as  to  the  value  thereof 
or  as  to  some  other  appropriation  of  the  same)  be  sold 

by 
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Bbadbuet 


by  public  auction  to  the  highest  bidder  or  bidders,  with        1859. 
liberty  for  any  or  either  of  the  parties  thereto  to  bid 
for  the  same,  and  the  produce  be  divided  amongst  the 
proprietors.  Dickebs. 

This  weekly  periodical  had  accordingly  been  esta- 
blishedy  and  had  ever  since  been  carried  on  and  pub- 
lished under  the  title  of"  Household  Words^  a  Weekly 
Journal,  conducted  by  Mr.  Charles  Dichens^ 

Inconsequence  of  misunderstandings,  CAar2^«  Dickens, 
on  the  22nd  day  of  December,  1858,  sent  a  written 
notice  to  the  Plaintiffs  and  WiUs,  that  upon  the  com- 
pletion of  the  nineteenth  volume  of  Household  Words, 
which  would  take  place  in  the  month  of  May,  1859,  the 
partnership  should  be  dissolved,  and  that  he  should 
immediately  afterwards  take  such  steps  as  he  might  be 
advised  for  the  winding  up  of  the  affairs  of  the  said 
partnership. 

The  Defendant,  Charles  Dickens,  also  prepared 
and  caused  to  be  printed,  published  and  circulated 
amongst  the  trade,  the  following  notice  or  advertise- 
ment : — 

•*  *  The  story  of  our  lives  from  year  to  year.' — Shak-» 
speare, 

"  On  Saturday,  the  30th  April,  1869,  will  be  pub- 
lished, price  Twopence,  the  first  number  of  All  the  Year 
Round,  a  weekly  journal  designed  for  the  instruction 
and  entertainment  of  all  classes  of  readers,  and  to  assist 
in  the  discussion  of  the  social  questions  of -the  day. 
Conducted  by  Charles  Dickens, 

"  Address — 


BaADBURT 
V. 
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1869.  *^  Address. — Nine  years  of  Household  Words  are  the 

best  practical  assurance  that  can  be  offered  to  the  publie 
of  the  spirit  and  object  of  All  the  Year  Rounds  la  traus* 
DicKENff.  ferring  myself  and  my  strongest  energies  from  the  publi- 
cation that  18  about  to  be  discontinued  to  the  publication 
that  is  about  to  be  begun,  I  have  the  happiness  of  taking 
with  ine  the  staff  of  writers  with  whom  I  have  laboured^ 
and  all  the  literary  business  and  co-operation  that  can 
make  my  work  a  pleasure,"  &c.  &c.  It  concluded  thus: 
— "The  task  of  my  new  journal  is  set,  and  I  will  steadily 
try  to  work  the  task  out.  It3  pages  shall  shew  to  what 
good  purpose  their  motto  is  remembered  in  them,  and 
with  how  much  of  fidelity  and  earnestness  they  tell — 
*  The  story  of  our  lives  from  year  to  year.*  Charles 
Dickens.'* 

"On  Saturday,  28th  May,  1859,  Mr.  Charles  Dickens 
will  cease  to  conduct  Household  Words,  that  periodical 
will  be  discontinued,  and  its  partnership  of  proprietors 
dissolved." 

Messrs.  Bradbury  and  Evans  instituted  this  suit 
against  Mr.  Charles  Dickens  and  Mr.  WUb,  praying  :— -» 
(1)  That  the  partnership  might  be  dissolved  and  wound 
up ;  (2)  that  Charles  Dickens  might  be  restrained,  by 
injunction,  from  advertising  or  publishing  the  above  no- 
tice or  advertisement,  or  any  other  notice  or  advertise- 
ment, announcing  the  discontinuing  the  periodical  called 
Household  Words,  or  the  substitution  of  any  periodical 
in  the  place  thereof  or  in  succession  thereto,  or  con- 
tinuing any  announcement  to  the  same  or  a  similar 
effect;  (3)  That  the  copyright  of  the  Household  Words 
might  be  forthwith  sold  as  a  going  concern. 

A  motion  was  now  made  for  an  injunction. 

Mr. 


Bradburt 

V. 
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Mr.  R.  Palmer  and  Mr.  Jessel  for  the  Plaintiffs.  1859. 
The  Defendant  ought  to  be  restrained  from  these  acts, 
which  are  damaging  and  destroying  the  value  of  the 
partnership  property  for  his  own  sole  benefit.  The  Dickbmi. 
agreement  does  not  stipulate  for  the  continuance  of  the 
partnership  for  any  fixed  period ;  hut  it  contemplates 
its  continuing  so  long  as  the  partners  should  continue 
to  carry  on  the  publication,  and  it  provides  also,  that 
the  interest  of  a  proprietor  should  not  cease  upon  his 
.death,  but  should  pass  to  his  executors  or  adminis- 
trators ;  it  has,  in  all  respects,  the  appearance  of  ^ 
permanent  scheme,  liable  only  to  be  determined  by 
mutual  agreement,  or  by  the  event  of  what  the  agree- 
ment calls  ''the  expiration  of  the  said  publication/' 
which  means  its  coming  to  a  natural  end,  in  the  absence 
of  agreement,  and  by  failure  of  future  public  support. 

But  as  there  is  no  limit  fixed  for  the  duration  of  the 
partnership,  it  cannot  be  disputed  that  any  partner  in  it 
has  a  right,  at  any  time,  to  put  an  end  to  the  partnership. 
The  effect  of  this  would  be,  that  the  partnership  must 
be  wound  up,  and  all  the  assets  sold,  including  the 
copyright  and  the  right  to  continue  the  work  and  to  use 
the  title  of  ''  Household  Wards"  whicb  is  of  itself  of 
considerable  value.  This  right  is  part  of  the  partnership 
assets,  and  the  Defendant  has  no  right  to  appropriate  it 
to  himself,  or  to  damage  the  continuity,  good-wiU  or 
succession  of  the  publication.  If  the  proprietors  of  the 
Ihnes  newspaper  were  to  disagree,  it  would  be  sold, 
together  with  the  right  to  use  the  name,  for  the  benefit 
of  all  the  proprietors,  and  none  of  them  would  be 
allowed  to  announce  its  total  discontinuance.  Such  a 
sale  of  newspaper  property  has  taken  place  within  a  few 
years,  in  the  case  of  the  Morning  Herald  and  Morning 
Chronicle. 

On 
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1859.  On  the  dissolution  of  the  partnership^  it  became  the 

duty  of  the  Defendant  to  make  the  most  of  the  partner- 
ship property  and  rights.  He  is  not  justified  before  the 
sale  to  slander  and  calumniate  the  rights  of  his  co-part- 
nerSy  or  to  say  that  the  publication  is  to  be  discontinued. 
The  effect  will  be  most  prejudicial,  the  regular  sub- 
scribers to  the  Household  Words  will  most  probably 
make  new  arrangements  for  taking  in  some  other 
publication,  if  they  believe  that  the  old  one  is  wholly  to 
cease,  and  that  Mr.  Charles  Dickens  will  commence  a 
new  periodical  with  the  old  "  staff  of  writers.'* 

The  Defendant  has  been  guilty  of  a  plain  breach  of 
duty  prejudicing  his  co-partners,  and  he  ought  to  be  re- 
strained, by  injunction,  from  damaging  the  publication 
and  destroying  the  connexion. 

They  referred  to  Marshall  v.  Watson{a). 

The  Master  of  the  Rolls. 

I  do  not  think  that  any  case  is  made  to  restrain  the 
Defendant  from  saying  that  he  is  about  to  publish 
another  work  in  continuation  o{  Household  Words.  The 
only  question  is,  whether  he  is  entitled  to  say  simply, 
**  that  the  periodical  will  be  discontinued,"  or  whether 
he  must  not  add  some  qualified  words  after  the  word 
''discontinued."  My  present  impression  is,  that  the 
partners  have  a  right  to  have  the  name  sold.  I  express 
no  opinion  whether  it  will  be  worth  anything,  when  it  is 
known  that  the  former  editor  and  contributors  have  left 
it  and  intend  to  set  up  a  similar  publication.  But  that 
this  must  seriously  injure  its  value,  everybody  can  plainly 
see. 

Mr. 
(fl)  25  Beav.  501. 


Bradbury 
v. 
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Mr.  Selwyn  and  Mr.    Hohhouse  for   Mr.   Dickens.        1859. 
The  title  of  the  publication  in  question  is  not  ''  Hovse- 
hold  Words/"  but  "  Household  Words,  a  Weekly  Jour- 
nal,  conducted   by   Mr.    Charles  Dickens"    and   the      DicitEws. 
Defendant  stipulates,  in  express  terms,  that  "  he  is  to 
be  the  editor,  and  in  that  capacity  exercise  absolute  con- 
trol  over  the  literary  department,"  &c.,  &c.     There  is 
nothing  stated  in  the  advertisement  which  is  not  strictly 
true  ;  it  states  that  ''on  Saturday,  the  28th  of  May,  1859, 
Mr.  Charles  Dickens  will  cease  to  conduct  Household 
Words,  that   periodical  will  be  discontinued,  and  its 
partnership  of  proprietors  dissolved."    The  essence  of 
the  work  is  the  editorship  of  it  by  Mr.  Dickens,  and 
when  he   retires  it   will  and    must    cease.      If  it  be 
attempted  to  continue  it  without  the  mental  machinery 
which  alone  gives  it  value,  it  will  be  a  fraud  on  the 
public ;  and  as  Mr.  Dickens,  in  his  affidavit,  states,  that 
''  it  concerns  not  only  his  pecuniary  interests,  but  his 
honor  and    reputation,  that  his   name  should  not  be 
erroneously  associated   with  any  publication  which  he 
has  ceased  to  conduct ;  and  that  the  public  should  know 
(as  they  have  a  right  to  know)  that  if  any  periodical  is 
published  subsequently  to  May,  1859,  under  the  name 
of  '  Household  Words,'  it  is  not  the  same  publication 
which  has  hitherto  borne  that  name." 

It  is  impossible  that  the  work  can  be  continued  in  the 
absence  of  Mr.  Dickens.  If  it  were  attempted  to  be 
continued  by  others^  it  might  do  a  serious  injury  to  his 
literary  reputation.  The  public,  who  purchase  on  the 
faith  of  Mr.  Dickens'  connection  with  it,  have  a  right  to 
be  informed  that  he  has  ceased  to  be  concerned  in  and  to 
conduct  it.  The  good-will,  if  sold,  must  be  of  ''  House* 
hold  Wordsy  conducted  by  the  Defendant,"  and  if  a  work 
under  the  title  of  "  Household  Words "  alone  be  pub- 
lished 
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lished  after  the  29th  of  May,  it  will  be  a  totally  different 
work. 


DicKCMf.         The  advertisement  is  strictly  true,  and  the  Defendant 
has  a  right  to  publish  it. 

Mr.  B..  Palmer,  in  reply,  argued  that  the  introduction 
of  the  words  ''  discontinued  by  him"  (which  had  been 
suggested  by  the  Court)  would  not  be  a  sufficient  pro- 
tection to  the  Plaintiffs.  He  pointed  out  that  the  words 
" conducted  by  Mr.  Charles  Dickens,*  formed  no  part 
of  the  title  in  the  agreement,  and  was  no  more  essential 
than  the  stipulation  that  the  printing  was  to  be  conducted 
by  the  Plaintiffs.  That  the  agreement  contemplated  a 
continuance  of  the  work  on  the  death  of  Mr.  Dickens, 
which  shewed  that  it  was  a  serial  publication,  not  neces- 
sarily dependent  on  his  conducting  it.  That  Mr.  Dickens 
had  a  right  to  say,  that  from  a  certain  day  he  would 
cease  to  be  connected  with  it,  or  that  his  supervision 
and  literary  management  would  then  terminate ;  but  that 
he  had  no  right,  against  the  will  of  his  partners,  to 
advertise  that  the  periodical  would  be  discontinued. 

The  Master  of  the  Rolls. 

The  property  in  a  literary  periodical  like  this  is 
confined  purely  to  the  mere  title,  and  the  title  of 
this  work  is  '^  Household  Words^  and  that  forms  part  of 
the  partnership  assets,  and  must  be  sold  for  the  benefit 
of  the  partners,  if  it  be  of  any  value.  I  think  that  the 
insertion  of  the  words  "  by  me,"  or  "  by  the  editor,"  after 
the  word  '^  discontinued,"  in  the  address  to.  the  public, 
would  make  it  free  from  all  cavil.  Mr.  Palmer  presses 
upon  me  very  Istrongly,  that  Mr.  Dickens  has  no  power 
to  put  an  end  to  the  work,  but  I  am  not  clear  that  he 
'  has  not    His  mere  retirement  may  de  facto  aunihilat^ 

it 
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it,  for  its  existence  and  ralae  may  entirely  and  solely 
depend  on  his  name  being  associated  with  it;  so  that 
the  name  of  "  Houtehold  Words**  may  be  utterly 
worthless,  as  soon  as  it  becomes  generally  known  that 
he  has  nothing  more  to  do  with  it.  That,  however, 
is  a  matter  which  can  only  be  determined  by  the  result. 

I  am,  however,  satisfied,  that  the  statement  that  he 
has  nothing  more  to  do  with  it,  is  properly  represented 
by  his  saying  that  *^  it  will  be  discontinued  by  me,*' 
which  does  not  import  that  it  is  to  be  discontinued 
absolutely  and  positively ;  it  merely  asserts  that,  as  far 
as  he  has  anything  to  do  with  it,  it  is  to  be  discontinued, 
and  I  think  that  this  is  all  the  Plaintiffs  are  entitled  to 
require.  Accordingly,  upon  Mr.  Dickens  undertaking, 
in  the  future  advertisements  he  publishes,  to  insert  the 
words  **  by  him,'*  or  equivalent  words,  after  the  word 
''  discontinue,"  I  will  make  no  order  at  all  upon  this 
motion,  but  reserve  the  costs  of  it,  until  I  see  what  the 
result  is,  when  the  partnership  property  comes  to  be 
disposed  of* 


On  the  28th  of  Aprilf  1 869,  a  decree  was  made,  whereby 
it  was  ordered,  that  the  right  to  use,  from  and  after 
the  28th  of  May  next,  the  name  of  the  periodical  called 
"  Household  Words"  and  the  right,  from  and  after  the 
said  28th  May^  to  publish,  under  the  said  name  or  title, 
any  periodical  or  other  work,  whether  in  continuance  of 
the  said  periodical  called  ^*  Household  Words/*  or  other- 
wise, as  the  purchaser  should  think  fit',  be  sold,  subject 
to  such  conditions  as  the  Judge  should  direct. 


NoTB. — ^The  right  was  accordingly  sold  by  auction  on  the  16tb 
May,  1859,  and  produced  3,550/.  The  publication  of  «  Houtehold 
WMi"  thereupon  ceaaed. 
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HUNT  V.  ELMES. 

Afay  7,  11. 

J,,  the  owner  A  CCORDING  to  the  allecrations  of  the  bill  and  the 
of  an  estate,        J-\  .  ,  "  ,       , 

first  mortgaged  Statements    in    the    answer,    it   appeared    that 

*V^  ^rtT^^ld  -^^^'^  Huijhes^  a  solicitor,  purchased  a  piece  of  land 

and  conveyed    at   Maryland  Point    in   EsseXy   with   five   unfinished 

whom  he^de-     '^^"^es  thereon,  which  were  conveyed  to  him  by  an  in- 

livered  the        denture  of  the  30th  of  May,  1854.     On  the  30th  of 

a  suit  by  B.       Aprils  1855,  David  Hughes  mortgaged  this  with  other 

against  C.  in-  property,  for  a  terra,  to  the  Plaintitf,  his  client,  for  LOOOt 
tMting  on  bit      ''     "^      Y  '  '  '  ' 

priority,  C  by  About  the  same  time  Hughes  delivered  to  the  Plaintiff 

professed  to      '^  bundle    of  fourteen   deeds  in  an  envelope  indorsed 

state  the  con-  as  the  title  deeds  of  this  and  the  other  mortgaged 
tents  of  the  . 

deed  of  con-     Property. 

veyance  to  /I. 

the  possession        In  July y  1858,  David  Hughes  absconded  and   went 

of  this  and  the  ^^  Australia.  The  Plaintiff  afterwards  discovered,  that 
other  title  ' 

deeds,  but  ID-    in  September ^  1855,  Hughes  had  sold  the  property  in 

wlSrlJu*^^*  question  to  the  Defendant  for  675/.,  and  that  he  had 
chaser  for        conveyed   it  to   him   on  the   18th  of   October,   1855. 

valuable  cod-      ,,      ,  ,  .  ■        i    i  i       •»> 

sideration         Hughes^  at  the    same  time,  bandeil  over  to   the  De- 

^'dh^^u^'h**  '^"^^"^  ^^^  ^**'^  deeds  relating  to  the  property,  which 
B.hadnoTtght  he  had  fraudulently  retained,  instead  of  including 
p!^ucttoil*l!f  ^^^^  '»  ^^^  *^""^'^  of  deeds  delivered  over  to  the  Plain- 
the  deeds,  or  tiff  in  April,  1855.  The  Defendant,  who  had  no  notice 
theie?n!^f/</,  ^^  ^^®  Plaintiff's  mortgage  at  the  time  he  purchased, 

that  a  was  eo-  {jj^j  s„jce  taken  possession,  and  had  laid  out  1,300/. 

titled  to  the        .     ^    .  ^ .         ^     ^  *^^  *  * 

production  of    in  nnisbmg  the  five  bouses. 

thecoflTeyancc 

to  J.,  but  that 

the  other  title        The  Plaintiff  by  his  bill  insisted,  that  his  mortgage 
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had  priority  over  the  Defendant's  purchase,  and  the  1859. 
bill  prayed,  that  the  Defendant  might  either  pay  the 
amount  due  on  the  mortgage  or  stand  foreclosed.  The 
Defendant  by  his  answer  stated,  that  by  an  indenture, 
dated  the  30th  of  A/ay,  1854,  a  piece  of  freehold  land 
at  Maryland  Pointy  &c.  ''  with  five  unfinished  houses 
then  in  course  of  erection  thereon,  were,  in  considera- 
tion of  £700  therein  expressed  to  be  paid  by  David 
Hughes'j  conveyed  to  David  Hughes  for  an  estate  in  fee 
simple,  and  that  the  said  land  and  houses  were  more 
particularly  described  in  the  last-mentioned  indenture." 

The  Defendant  admitted  that  he  had  in  his  posses- 
sion the  title  deeds  of  the  property,  and  the  abstract 
of  title,  dec,  but  he  said, ''  they  are  the  title  deeds  and 
muniments  of  title  relating  to  the  fee  simple  and  in- 
heritance of  the  said  land  and  houses  at  Maryland 
Point'*  He  said,  ''  I  am  advised  and  verily  believe 
that  the  Plaintiff  has  not  any  right  or  title  to  the  pro- 
duction  of  or  any  interest  in  the  documents,'*  and  he  ob- 
jected to  produce  them.  The  Defendant  insisted  that 
he  was  a  purchaser  for  valuable  consideration  without 
notice  of  the  PlaintifTs  alleged  mortgage  security. 

The  Plaintiff  applied  by  summons  for  the  produc- 
tion of  all  the  documents  admitted  by  the  Defendant 
to  be  in  his  possession,  and  the  matter  was  adjourned 
into  Court 

Mr.  Swanston,  jun.,  for  the  Plaintiff,  argued,  that  the 
Defendant  was  bound  to  produce  all  the  documents. 
He  cited  and  commented  on  Combe  v.  The  Corporation 
of  London  (a) ;    Smith  v.  The  Duhe  of  Beaufort  (J) ; 

Swinborne 

(a)  1   F.  ^  Colt,  (C.C.)  631.  (b)  1   Phiilips,  209  ;   1  Hare, 

507. 
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1869.       Stcinborne     v.    Nelson  {a)  \    Clegg   v.    Edmonson  (Jb) -^ 
M*Intosh  V.  The  Oreat  Western  Railway  Company  (c). 

Mr.  Godfrey^  for  the  Defendant,  argued,  that  the 
Defendant  was  not  bound  to  produce  the  title  deeds, 
and  that  they  did  not  relate  to,  or  tend  to  prove  the 
issue  tendered  by  the  Plaintiff.  He  cited  Bolton  v. 
Corporation  of  Liverpool  {d  ) ;  Wigrani  on  Discovery  {e) ; 
Wiseman  v.  Westland{f) ;  Head  v.  Egerton  (y). 

Mr.  Swanston,  jun.,  in  reply. 

The  Master  of  tfie  Rolls. 

May  11.  In  this  case  I  have  read  the  answer,  and  I  think  the 

Defendant  has  sufSciently  protected  himself  from  the 
production  of  these  documents,  with  the  exception  of 
one.  In  fact,  the  way  ih  which  the  defence  is  pleaded 
is,  that  he  is  a  purchaser  for  valuable  consideration 
ivithout  notice,  abd  he  says  th^y  are  his  title  deeds, 
and  he  believes  the  Plaintiff  has  no  interest  in  them. 
Certainly  it  is  not  very  stric^tly  pleaded,  and  this  is  to 
be  taken  most  strongly  against  the  pleader,  but  having 
regard  to  the  statement  that  he  is  a  purchaser  for 
valuable  consideration,  that  they  are  his  muniments 
of  title,  and  that  the  Plaintiff  has  no  interest  in  them, 
I  think  that  there  is  a  sufficient  averment  to  protect 
them  from  production. 

With  respect  to  the  other  document,  namely,  the 
conveyance  to  David  Hughes^  the  answer  professes  to 
set  out  the  contents;  and  in  Latimer  v.  Neate(h\  which 
binds  me,  though  its  authority  has  been  questioned  (t), 

it 

(a)  16  Bern.  416.  (/)  1  Yownge  $t  Jtnn»,  117. 

(6)  22  Beav.  125.  (g)  3  Peere  Williamt,  280. 

(c)  1  Af.  ^  G.  73 ;  1  Hall  4*  (A)  11   Bligh,  154 ,  A  CL  ^ 

T%oeU$,A\.  Pm.570. 
((/)  1  Myl  Sr  K.  88.  (i)  Wigram  on  Discaofry, 352 

(«)  Page  275  (2fui  ed.)  {2nd  ed.) 
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it  was  held  that  when  a  Defendant  professes  to  set  out 
a  deedy  the  Plaintiff  has  a  right  to  see  whether  it  is 
stated  correctly  or  not,  and  that  the  Defendant  is  bound 
to  produce  it. 

I  think  that  the  conveyance  to  Hughes  of  the  30th 
of  May,  1864,  must  be  produced,  but  that  the  other 
deeds  are  privileged  (a). 

(a)  Bennett  v.  Glossop,  3  Hare,  578;  Rumhold  ▼.  Farteath  (No. 
2),  3  Kc^  i  J.  748. 


1859. 


LANCE  V.  AGLIONBY. 

^r^HE  testator  Henry  Aglionby  AgUonby,  by  his  will 
dated  in  1852,  after  giving  some  small  pecuniary 
legacies,  proceeded  as  follows : — 

**  I  give  and  bequeath  to  my  said  wife  all  my  house- 
hold furniture  and  personal  property,  of  every  descrip- 
tion, which  may,  at  the  time  of  my  decease,  be  in  the 
house  at  Nunnery,  in  the  county  of  Cumberland,  and  in 
the  house  at  Newbiggen  Hall,  in  the  same  county,  and 
in  or  upon  my  farm  at  Crossfield  now  occupied  by  me, 
in  the  same  county,  and  in  or  upon  any  house,  farm  or 
lands  now  occupied  by  me  in  the  parish  of  Cater  ham,  in 
the  county  of  Surrey,  under  any  lease,  agreement  or 
otherwise.  I  give,  devise  and  bequeath  all  my  manors, 
lordships  and  seigniories,  with  the  fines  to  become  pay- 
able upon  my  decease,  to  John  Henry  Lance,  his  heirs 

and 


personal  estate  to  his  wife.  Held,  that  the  widow  was  entitled  to  the 
exonerated  from  the  debts  and  legacies,  and  that  they  were  primarily  cl 
real  estate. 


Junes. 

A  testator  be- 
queathed cer- 
tain personal 
property  to  hii 
wife  specifi- 
cally, and  he 
devised  his  real 
and  personal 
property  to 
trusteesforsale, 
and  out  of  t))e 
produce,  in  the 
first  place,  to 
pay  his  debts, 
funeral  ex- 

{lenses  and 
egacies;  and, 
in  the  next 
place,  to  invest 
the  surplus ; 
and,  subject  to 
the  trusts  afore- 
said, to  pay  the 
income  to  his 
wife  for  life, 
with  remain- 
der over.     By 
a  codicil,  he 
gave  all  his 
personal  estate 
charged  on  the 
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1859.  And  assigns,  upon  the  same  trusts  as  are  hereinafter  de- 
clared concerning  my  real  estate  hereinafter  devised  to 
John  Henry  Lance  and  Richard  Baynes  Armstrong.  1 
give,  devise  and  bequeath  unto  and  to  the  use  of  John 
Henry  Lance  and  Richard  Baynes  Armstrong  ^ihe\T  heirs, 
executors,  administrators  and  assigns,  all  the  rest  of  my 
messuages,  lands  and  tenements  in  the  counties  of 
Cumberland,  Westmoreland,  Middlesex  and  Kirkcud- 
bright, or  elsewhere,  whether  freehold,  leasehold,  copy- 
hold or  of  whatever  tenure  the  same  may  be,  and  all 
other  my  real  estate,  and  the  residue  of  all  my  personal 
estate,  whatsoever  or  wheresoever  the  same  may  be, 
upon  the  several  trusts  hereinafter  declared  of  and  con- 
cerning the  same  (that  is  to  say),  upon  trust  to  sell  and 
convert  into  money  or  mortgage  my  said  trust  estates, 
or  any  such  part  or  parts  thereof  as  they  my  said 
trustees  may  in  their  sole  discretion  think  necessary ,** 
with  full  power  to  suspend  the  sale,  mortgage,  conver- 
sion or  getting  in  of  the  said  trust  estate,  and  in  the 
meanwhile  to  manage  it. 

He  then  proceeded  as  follows : — ''  And  as  to  the 
moneys  to  arise  from  the  sale,  mortgage,  conversion  and 
getting  in  of  my  said  trust  estates,  upon  trust  thei^out, 
in  the  first  place,  to  pay  or  retain  all  the  expenses  inci- 
dent to  the  execution  of  the  preceding  trusts  and 
powers,  also  my  debts  and  my  funeral  and  testamentary 
expenses,  and  in  the  next  place,  to  pay  the  pecuniary 
legacies  hereinbefore  bequeathed ;  and  upon  further 
trust  to  invest  the  surplus,  if  any,  of  the  said  trust 
moneys  in  the  names  of  my  trustees  in  or  upon  perma- 
nent public  stocks,  &c."  or  on  mortgage.  ''And  subject  to 
the  trusts  aforesaid,  I  order  and  direct  that  my  trustees 
shall  pay  the  rents,  issues  and  profits  of  my  real  estate, 
and  the  interest,  dividends  and  proceeds  of  the  tesidue 

of 
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of  my  peraooal  estate  (the  fines  payable  upon  my  de«  1859. 
cease  and  afterwards  in  respect  of  my  manors  to  be 
deemed  and  taken  as  part  of  the  said  personal  estate),  to 
my  wife  for  life,  and  after  her  decease  upon  trust  to  pay 
the  same"  to  Mrs.  Mary  Aglumhy  for  life,  subject  to  an 
annuity  of  30/.  to  Miss  Lance  \  "  and  subject  to  the  said 
annuity  and  the  trusts  for  sale,  mortgage  and  conversion 
as  aforesaid,  and  the  life  interests  as  aforesaid,  I  give, 
devise,  order  and  appoint  and  bequeath  all  my  said  real 
and  personal  estate  in  my  trustees  as  aforesaid  to  my 
three  cousins,  Elizabeth  Aglionby^  Mary^  the  wife  of  the 
Reverend  Beilby  Parteus,  and  Janef  the  wife  of  Charks 
Featkerstonhaugh^  esquire,  her  and  their  heirs,  execu- 
tors, administrators  and  assigns  absolutely  for  ever  as 
tenants  in  common." 

The  testator  afterwards  made  a  codicil  to  his 
will,  dated  the  14th  of  Jprilf  1854,  which  was  as 
follows : — 

'*  This  is  a  codicil  to  the  last  will  and  testament  of  me 
Henry  Aglionby  Aglianby,  of  Nunnery,  in  the  county  of 
Cumberland,  esquire.  I  hereby  give  and  bequeath  all 
my  personal  estate,  whatsoever  and  wheresoever,  unto 
my  dear  wife  Mary  Ann  Aglionby  ;  and  I  hereby  con- 
firm my  said  will  in  every  particular,  except  as  altered 
by  this  my  codicil." 

The  testator  died  on  the  31st  of  July,  1864,  and 
the  PlaintiSh,  Lance  and  Armstrong  (his  executors) 
proved  bis  will  and  codicil. 

Mr.  Lhyd  and  Mr.  Pole  for  the  Plaintiffs,  the  trus- 
tees and  executors,  stated  the  case. 

Mr.  2Z.  Palmer  and  Mr.  Bagshawe,  }un.,  for  the  repre- 
sentative 
f2 
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1859.  sentative  of  the  widow,  argued  that  the  widow  was  eD- 
titled  to  the  personal  estate  exonerated  from  the  debts, 
funeral  and  testamentary  expenses  and  legacies,  and 
that  this  construction  was  warranted  by  all  tlie  autho- 
rities ;  Buckeridge  v.  Ingram  (a) ;  Greene  v.  Greene  {b); 
Michelly.  MicheU(c);  Driver  v.  Ferrand{d);  Blount 
V.  Hipkins  (e) ;  Jarman  on  Wills  (/). 

Mr.  Selwyn  and  Mr.  J.  Pearson,  for  the  three  resi- 
duary devisees,  argued  that  the  produce  of  the  real  and 
personal  estate  had  been  blended  into  one  fund ;  Roberts 
V.  Walker  iff);  Boiighion  v.  James  (h);  out  of  which 
the  debts  and  legacies  were  payable  pari  passu  ;  and 
that  the  effect  of  the  codicil  was,  to  give  to  the  widow 
an  absolute,  instead  of  a  life  interest  in  the  personal 
estate  after  bearing  its  due  portion  of  the  burthen. 

June  3.  IJie  Master  of  the  Rolls  (without  hearing  a  reply) 

said : — 

I  think  the  whole  personal  estate  belongs  to  the  wife, 
exonerated  from  the  payment  of  the  debts  and  legacies. 
I  observe  that  the  testator  begins  his  will  by  giving  to 
his  wife  all  his  household  furniture  and  personal  pro- 
perty of  every  description  which  may,  at  the  time  of  his 
decease,  be  in  certain  houses  and  upon  certain  farms. 
When  he  has  done  that,  he  gives  all  his  real  and  ''  the 
residue  of  all  his  personal  estate"  to  trustees  to  be  con- 
verted and  to  form  a  mixed  fund,  out  of  which  the  debts 
and  legacies  given  by  his  will  are  to  be  paid,  and 
then  the  rents  of  the  real  estate  and  the  interest  of  the 
residue  of  his  personal  estate  (that  is,  the  second  resi- 
due) are  to  be  paid  to  the  wife  for  life,  and  then  to  a 

lady 

(a)  2  Vet,  Jun,  652.  (c)  7  Sim.  43. 

(6)  4  Madd,  148.  (/)    Vol,  2,  p/>.546,  559  {2nded,) 

(c)  5  Madd.  69.  (g)  1  Run,  6f  MyL  752. 

{d)  1  Run.  4-  M.  681.  (A)  1  CoUy.  26. 
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lady  who  is   since  dead,  and  afterwards,  subject  to        1859. 

certain  annuities,  to  three  cousins.  v^-v-^i/ 

Lancb 

9, 

Then  comes  the  codicil,  by  which  he  gives  all  his  per-  Aohomby. 
sonal  estate  whatsoever  and  wheresoever  unto  his  wife, 
and  confirms  his  will.  He  substitutes  that  gift  of  per- 
sonal estate  to  his  wife  for  that  already  given  to  her. 
He  had  given  her  "all  his  household  furniture  and  per- 
sonal property  of  every  description"  at  certain  places. 
It  is  quite  clear  that  he  did  not  intend  that  specific  le- 
gacy to  be  applied  in  payment  of  his  debts  and  legacies, 
for  he  expressly  gives  the  residue  of  his  personal  property, 
together  with  his  real  estate,  as  a  mixed  fund  for  that 
purpose.  Suppose  that  instead  of  that  limited  gift  to 
his  wife,  he  had  given  her,  by  his  will,  all  his  personal 
estate  whatsoever  and  wheresoever,  and  then  he  had 
gone  on  exactly  as  he  has  done  in  this  will  to  give  his 
real  estate  and  the  residue  of  his  personal  estate  to  form 
a  mixed  fund  for  the  payment  of  debts  and  legacies ; 
the  word  "residue"  would  not,  in  that  case,  have  been  un- 
meaning, because  the  widow  might  have  died  before  him, 
and  he  might  have  intended  to  provide  for  that  event, 
and  that  his  debts  and  legacies  should  then  be  paid  out 
of  both  his  real  and  personal  estate.  It  is  quite  clear 
that  the  first  gift  to  the  widow  does  not  contribute  to 
the  payments  of  debts  and  legacies  in  any  way  what- 
ever; and,  in  fact,  this  is  a  stronger  case  than  those 
referred  to,  where  the  testator  has  provided  two  funds 
for  the  payment  of  his  debts  and  legacies,  and  has  after- 
wards withdrawn  one  of  them.  He  has  here  exonerated  a 
part  of  his  personal  estate  in  the  first  instance  from  the 
payment  of  his  debts  and  legacies,  and  (by  the  codicil) 
given  it  specifically  to  his  wife;  he  has  merely  enlarged 
that  gift,  and  has  specifically  given  to  her  every  par- 
ticle of  personal  estate  which  he  had.     It  is  suggested 

that 
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1859. 


that  the  codicil  gives  the  whole  personal  estate 
to  her,  subject  to  the  ordinary  liability  that  the  law 
attaches  to  it,  which  is  to  the  payment  of  debts.  But 
I  think  she  takes  it  beneficially,  just  in  the  same  man- 
ner as  she  took  the  limited  bequest  by  the  will,  and  for 
which  this  is  really  substituted.  It  is  impossible  to 
say  that  she  can  take  it  exactly  in  the  same  way  as 
she  took  what  I  may  call  the  second  residue  under  the 
will,  because  there  is  nothing  here  that  imports  a  residue, 
but  it  really  necessarily  includes  everything  he  had. 


I  am,  therefore,  of  opinion  that  the  widow  took  the 
personal  estate  exonerated  from  the  payment  of  the 
debts  and  legacies,  and  I  make  a  declaration  to  that 
effect. 


Decree. 
Declare,  thai,  according  to  the  true  constractton  of  the  will  and 
codicil,  the  expenses  incident  to  the  execution  of  the  trusts  and 
powers  declared  and  contained  in  the  will  of  the  testator,  and  his  debts 
and  funeral  and  testamentary  expenses,  and  the  pecuniary  legaciea 
bequeathed  by  his  will,  are  charged  on,  and  payable  out  of,  his  real 
estates  devised  by  his  will,  and  the  rents,  profits  and  proceeds  thereof, 
primarily  and  iu  exoneration  of  his  personal  estate. 


CASES  IN  CHANCERY. 


MEDWORTH  v.  POPE. 

June  11. 
rpHE  testator,  at  the  date  of  his  will,  had  six  illegi-  Bequests  to 
timate  children  by  his  housekeeper,  Sarah  Gibson,  children,  in 
By  his  wjU,  dated  iii  1825,  he  gave  a  house  to  each  of  *^'' ^*u**^® 
these  six  children,  who  were  all  described  in  his  will  as  they  are  appro- 
his  natural  sons  or  daughters,  and  by  their  names.  ^bed^.  but  a 

prospective 
He  then  gave,  devised  and  bequeathed  to  such  other  ff^  1°  ^"'"''® 
child,  if  any,  that  might  be  born   of  his   housekeeper  children  of  a 
Sarah  Oibson  in  his  lifetime,  or  in  due  time  after  his  ^bolfv  void 
death,  for  such  child's  own  use  and  benefit,  and  to  the 
child's  heirs  and  assigns  for  ever,  two  houses  in   Wis- 
beach.     But  his  mind  and  will  was,  that  if  one  or  more 
of  his  said  natural  children,  videlicet  [naming  the  six]f 
"  or  the  child  that  might  be  bom  of  his  the  said  tes- 
tator's housekeeper  Sarah  Gibson,   in  way  and  man- 
ner as  aforesaid,  should  depart  this   life   before  they 
should  respectively  have  attained  the  age  of  twenty-one 
years,  and  leave  lawful  issue,  such  issue  should  take 
equally  the  estates  and  premises  thereinbefore  given  to 
their  parents." 

After  the  date  of  the  will,  and  in  September,  1827, 
another  child,  viz.,  the  Defendant  Edward  Medworth 
Gibson,  was  born  of  the  testator's  housekeeper  Sarah 
Gibson,  and  he  was  the  reputed  son  of  the  testator  by 
his  housekeeper. 

The  testator  died  in  November,  1827. 

JEdward  Medworth  Gibson  claimed  to  be  entitled,  as 

a  natural 
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a  natural  child  of  the  testator  designated  by  the  will,  to 
the  hereditaments  and  benefits  devised  and  bequeathed 
to  or  in  trust  for  '*  such  other  child,  if  any,  that  might 
be  born  of  the  said  testator's  housekeeper  Sarah  Gib- 
son  in  his  lifetime,  or  in  due  time  after  his  death." 

In  support  of  the  devise,  it  was  argued,  that  the 
person  to  take  being  sufficiently  de6ned,  there  was  no- 
thing to  prevent  an  illegitimate  child  from  receiving  the 
benefit  of  the  devise  to  him.  That  it  was  the  uncertainty 
introduced  by  the  reference  to  the  father  of  an  illegiti- 
mate child,  which  alone  rendered  such  a  bequest  in- 
capable of  taking  effect,  for  the  paternity  could  not  be 
determined  ;  but  that  where  (as  in  the  present  case)  such 
a  child  was  described  with  reference  to  his  mother,  no 
doubt  could  exist  as  to  the  identity  of  the  person  thus 
designated  as  the  object  of  the  gift,  and  if  so,  that  there 
could  not  be  any  reason  why  an  illegitimate  child  should 
1^  deprived  of  his  rights,  or  held  incapable  of  taking  the 
benefit  of  a  devise  clearly  intended  for  him. 

On  the  other  hand,  it  was  argued,  first,  that  the 
devise  was  ineffectual,  because  this  being  a  gift  to  the 
child  of  Sarah  Gibson,  the  law  assumed  that  a  legiti- 
mate and  not  an  illegitimate  child  was  intended,  and 
that  it  was  clear  that  if  she  had  had  another  illegitimate 
child,  and  had  afterwards  married,  and  had  a  legitimate 
one,  the  latter  alone  could  take  under  this  devise.  Se- 
condly, that  the  law  did  not  sanction  a  gift  to  illegitimate 
children  not  in  esse,  on  the  ground  that  to  permit  such 
gifts  would  be  to  encourage  immorality. 

Mr,  Follett  and  Mr.  Welford  for  the  Plaintiffs. 

Mr.  Shebbeare  and  Mr.  E,  Lloyd,  jun.,  in  the  same 
interest. 

Mr. 


CASES  IN  CHANCERY.  ^  73 

Mr.  R.  Palmer  for  Edward  Medworth  Oibson.  1859. 

Mr.  C  Hall  for  the  trustees. 

The  following  cases  were  cited :—  Pratt  v.  Ma- 
thew{a);  Bentley  v.  Blizard(Jb)\  Jarman  on  W%lU(c)\ 
Re  Connor  (d);  Mortimer  y.  West{e);  Wilkinson  v. 
Adam  (/) ;  Met  ham  v.  The  Duke  of  Devon  (g);  Gor- 
don  ▼.  Gordon  (A) ;  Earle  v.  Wilson  (r). 


The  Master  of  the  Rolls. 

An  illegitiinate  child  in  esse  or  en  ventre  sa  mire  may^ 
if  properly  described,  take  the  benefit  of  a  devise  or 
bequest,  and  the  Court  will  not  inquire  as  to  his  parent* 
age  or  origin;  but  in  respect  of  future  illegitimate 
children,  the  law  will  not  allow  them  to  take  under  any 
description  whatever. 

I  had  occasion  to  consider  the  point  in  Pratt  v. 
Math€w(k),  but  I  did  not  think  it  proper  to  express 
my  opinion,  because  the  question  was  not  then  before 
me. 

The  reason  why  the  English  law  so  holds  is,  that  it 
considers  such  a  provision  for  future  illegitimate  children 
as  contra  bonos  mores. 

I  am  of  opinion  that  this  child  takes  nothing. 

(a)  22  Bear>.  328.  (/)  1  Vet.  4  B.  422. 

(6)  4  Jurist,  N,  S.  652.  (g)  1  Peere  W.  529. 

(c)  Vol,  2,  p.  202.  (S)  1  Met,  141. 

{d)  2  Jonet  if  Lot.  456.  (i)  17  Fei.  528. 

(e)  3  UuMS.  870.  (k)  22  Bern,  328. 
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1869. 


June  2,  28. 

A  testator  di- 
rected liis 
trustees  to 
make  a  settle- 
ment of  his 
real  estate, 
containing  a 
power  to  the 
tenant  for  life 
to  charge  the 
estate  with  a 
sum  for  por- 
tions for  his 
younger  chil- 
dren.    Heldf 
that  in  deter- 
mining the 
rights  of  the 
younger  chil- 
dren, the  por- 
tions could  not 
be  treated  as 


REMNANT  v.  HOOD. 

rpHE  testator,  Sir  Nathaniel  TAarold,  died  in  1764, 
having  by  his  will  directed  his  trustees  to  convey 
his  real  estates  to  Samuel  Thorold  for  life,  with  rennain- 
der  to  his  first  and  other  sons  successively  in  tail  male, 
with  remainder  to  his  first  and  other  daughters  in  tail 
male.  And  he  directed  that  in  the  settlement  should  be 
inserted  a  power  to  iS'amue/  l^koreld  to  jointure,  and  like- 
wise a  power  enabling  him  to  charge  the  estates  with 
any  sum  not  exceeding  2,000/.,  for  the  portion  of  his 
younger  children. 

No  settlement  was  ever  made ;  but  on  the  marriage 

of  Samuel  Thorold  with  'ill\s%  Anderson^  in  1772,  Samuel 

Thorold  exercised   his  power  of  jointuring,    and   he 

legacies  under  charged  the  estates  "  with  the  sum  of  2,000/.,  for  the 

the  will,  but  .  /.  i      i        i  i        ■ 

that  such         portion  or  portions  or  the  daughter  or  daughters,  younger 

rights  must  de-  ^hild  or  younger  children  of  Samuel  Thorold  on  the 
pend  on  the  "^        5 

body  of  the  said  Ann  Anderson  lawfully  to  be  begotten, 

to  be  raised  and  levied  within  three  calendar  months 

after  th€  decease  of  Samuel  Thorold^  by  such  ways  and 

means  as  shall  be  expedient  in  that  behalf,  and  to  be 

with  portions   forthwith  paid  and  payable  in  manner  following  (that  is 

children,  "to    to  say),  if  there  shall  be  an  eldest  or  only  aon,  and  one 

levfed "after     ^^^^  daughter  or  younger  child,  the  same  to  be  raised 

the  decease  of  and  paid  for  the  portion  of  such  only  daughter  or 

life/*"and  to    younger  child  ;  and  if  there  shall  be  two  or  more  soch 

be  forthwith  daughters 

paid  and  pav-  ^ 

able."    HtUt  that  a  younger  child  who  attained  twenty-one,  but  died  in  the  life  of  the 
tenant  for  life,  took  a  vested  interest 

A  Defendant  having,  pendente  lite,  offered  to  pay  all  that  was  ultimately  found  due 
from  him,  the  Plaintiff  was  ordered  to  pay  all  the  subsequent  costs  of  suit. 


terms  of  the 
instrument  ex- 
ecuting the 
power. 

An  estate 
was  charged 


REMHANr 

V. 

Hood. 
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daughters  or  younger  children,  then  the  said  ermn  of       1859. 
2,000/.  to  be  equally  divided  between  them,  share  and 
share  alike,  for  the  portion  and  portions  of  all  and  every 
such  daughters  or  younger  children/' 

There  were  seven  children  of  the  marriage,  consisting 
of  a  son  and  six  daughters.  The  son  attained  twenty- 
one,  and  died  in  1777,  unmarried.  Two  of  the  daugh- 
ters died  infants  in  the  life  of  their  father;  a  third, 
Theodida^  attained  twenty -one,  and  in  1800  she  mar- 
ried Mr.  Gibbonsy  and  died  in  the  same  year,  in  the  life- 
time of  her  father.  The  remaining  three  daughters 
survived  their  father;  Ann^  as  eldest,  became  enti- 
tled to  the  estates,  and  the  other  two  were  Louisa 
Margaret  Moye  and  Sophia  Katherine  Whitehouse, 

Samuel  Thorold  died  in  1820.  After  his  decease,  one- 
half  of  the  2,000/.  was  paid  to  Whiiehouse  and  wife,  and 
60/.,  on  account,  to  'ilix^.Moye;  950/.  remained  unpaid, 
which  Mrs.  Moye  had  assigned  to  the  Plaintiff.  Interest 
on  the  960/.  had  been  paid  by  the  owners  of  the  estate  to 
Mrs.  Moye  and  afterwards  to  the  Plaintiff  down  to  1848. 

This  suit  was  instituted  by  Mr.  Remnant,  to  have  the 
remainder  of  the  2,000/.  now  raised,  by  a  sale  or  mort- 
gage of  the  estates  on  which  it  was  charged. 

The  question  argued  was,  whether  Theodicia,  who 
bad  attained  twenty-one,  but  had  died  in  her  father's 
life,  was  entitled  to  participate  in  the  portion.  Pending 
the  suit,  an  offer  was  made  to  pay  the  Plaintiff  one- 
third  of  the  portion. 

Mr.  F.  T.  White  for  the  Plaintiff.  The  2,000/.  vested 
in  such  younger  children  of  Samuel  Thorold eis  were  liv- 
ing at  his  decease,  viz.,  Mrs.  itfoye  and  Mrs.  Whiteiouse. 
Mrs.  Gibbons,  who  died  in  the  lifetime  of  her  father, 
took    no    share;    Duke   of    Chandos   v.    Talbot  (a). 

«  Where 
(a)  2  Peere  Wm9.  600,  and  the  noie^  p.  612. 
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1859.  ''Where  a  portion  is  provided  for  a  son  on  attaining 
twenty-one,  or  for  a  daughter  on  attaining  that  age  or 
being  married,  and  those  events  happen  in  the  lifetime 
of  the  parent,  the  child,  though  it  died  in  the  lifetime 
of  the  parent,  has  acquired  an  absolute  vested  in- 
terest in  the  portion  ;"  Fry  v.  Lord  Slierbourne  (a). 
This  is  the  rule,  but  to  which  there  are  exceptions, 
viz.,  cases  in  which  the  fund  is  not  raiseable  except 
in  the  event  of  the  children  surviving,  and  cases 
where  the  trust  is  for  a  contingent  class;  Wkaiford 
V.  Moore  (J),  Shipper  v.  King  (c).  To  bring  a  case 
within  the  rule,  it  is  necessary  to  find  a  period  of  vesting 
prior  to  the  decease  of  the  parent.  Here  no  express 
period  of  vesting  is  mentioned,  but  one  is  specified  for 
raising  the  portion,  namely,  '^  within  three  calendar 
months  after  the  decease  of  Samuel  TAorold/'  when  it 
is  "to  be  forthwith  paid  and  payable,*'  and  that  must 
be  the  period  of  vesting.  The  time  of  vesting  cannot  be 
inferred  from  any  trust  for  maintenance,  or  by  means  of 
a  gift  over,  for  here  there  are  no  such  clauses.  In 
order  to  hold  that  Mrs.  Oibbons  became  entitled  to 
participate  in  the  2,000/.  at  twenty-one  or  marriage,  it 
will  be  necessary  to  introduce  words  which  are  neither 
to  be  found  in  the  will  nor  settlement. 

Again,  for  the  purpose  of  the  exclusion  of  the  eldest 
daughter,  the  period  to  be  referred  to  is  the  death  of 
Samuel  Thorold{d);  and  this  must  be  the  time  for 
ascertaining  the  class  of  younger  children,  and  the 
period  of  vesting  also ;  no  other  time  is,  expressly  or 
by  implication,  mentioned ;  Matthews  v.  Paul{e). 

In  all  cases  like  the  present,  the  object  is  to  postpone 
the  vesting,  in  order  to  prevent  a  younger  child,  who 

in 

(a)  3  Sim.  243,  259.  (d)  See    Adam  ▼.  Beck,  25 

(b)  3  MvL  if  Cr.  270.  Beav.  648,  tinee  reported. 

(c)  12  Beav.  29.  (e)  3  Swan.  328. 
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iQ  the  interval  becomes  an  eldest,  and  takes  the  estate  1859. 
itself,  from  participating  in  a  portion  charged  upon  it 
for  younger  children  only,  and  in  order  that  the  inherit- 
ance may  not  be  unnecessarily  burdened;  Jarman  on 
Wills  (a).  The  remarks  of  Sir  Wm.  Grants  in  Howgrave 
▼.  Cartier{Jb\  are  qualified  by  Sir  George  Turner^  in 
Farrer  v.  Barker  (c). 

The  construction  contended  for  by  the  Plaintiff  is 
that,  which,  down  to  the  time  when  the  offer  was  made 
on  behalf  of  the  infant  Defendant  to  pay  one-third  of 
the  portion,  was  always  put  upon  the  settlement.  A 
moiety  of  the  2,000/.  was  long  since  paid  to  Mrs.  White" 
house,  and  interest  on  the  other  moiety,  after  deducting 
60/.  paid  on  account,  has  been  paid  to  Mrs.  Moge  and 
the  Plaintiff  down  to  a  recent  period ;  although  the 
Plaiotiff*8  right  was  subsequently  disputed  altogether 
by  the  principal  Defendant,  Hood,  and  by  the  infant. 

Mr.  Llogd,  Mr.  Martineau^  Mr.  Folleti,  Mr.  Wickens, 
Mr.  Faber,  Mr.  Shapter,  Mr.  Griffiths,  Mr.  Turner, 
Mr.  Bctgshawe,  Mr.  Bedwell  and  Mr.  Nalder,  for 
different  parties,  argued  that  the  reason  for  post- 
poning the  raising  the  charge  was  for  the  benefit  of  the 
tenant  for  life,  and  to  prevent  its  affecting  the  estate  in 
bis  lifetime;  that  the  younger  children  required  portions 
on  attaining  their  majority  or  marriage,  and  at  that  time 
their  interests  vested.  That,  consequently,  Mrs.  Gibbons 
became,  in  her  life,  entitled  to  one-third  of  the  2,000/., 
which  passed  to  her  representatives,  and  that,  therefore, 
the  Plaintiff  was  entitled  to  one-third  and  not  one-half 
of  the  fund. 

They  also  insisted,  that  as  an  offer  had  been  made  to 
pay  to  the  Plaintiff  all  to  which  he  was  entitled,  the  sub- 
sequent 

(a)  Vol.  2.  p.  119  (lit  ed.)  (c)  9  Hare,  737. 

{b)  3  Fe$.  *  B.  83. 
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sequent  costs  of  th€  suit,  which  had  been  caased  by 
his  unfounded  demands,  ought  to  be  paid  by  hioi. 

Mostyn  v.  Mostyn  (a) ;  Evans  v.  Scott  {b) ;  Lord  Teyn- 
ham  V.  Webb{c);  Woodcock  v.  Duke  of  Dorset  {d); 
Hubert  v.  Parsons  {e) ;  Lord  Rivers  v.  'Derby  (/) ; 
Rookev.  Rooke(g),  were  cited. 

Mr.  White  in  reply. 

The  Mastbh  of  the  Rolls. 

June  28.  The  question  is,  whether  the  sum  of  2,000/^,  provided 

for  the  portions  of  younger  children,  was  divisible  in 
thirds  or  in  moieties ;  in  other  words,  whether,  under 
the  terms  of  the  power  contained  in  the  will,  and  of  the 
clause  contained  in  the  deed  executing  the  power,  the 
interests  of  the  three  younger  daughters  in  this  charge 
vested  in  them  upon  their  attaining  twenty-one  and 
marrying  in  the  lifetime  of  their  father,  or  whether  the 
vesting  was  postponed  until  the  death  of  their  father. 

The  Plaintiff,  who  is  the  assignee  of  Mrs.  Moyes* 
share,  contends  that  the  fund  is  divisible  into  moieties, 
and  upon  his  behalf  it  is  urged,  that  under  the  words  of 
this  settlement,  there  is  no  gift  except  in  the  direction 
to  levy  and  to  pay,  which  is  upon  the  death  of  the 
father;  that  even  if  this  were  not  so,  yet,  as  the  gift  is 
derived  from  the  will  of  Sir  Nathaniel  Thorold,  it  is  in 
the  nature  of  a  legacy  charged  upon  real  estate :  that, 
consequently,  a  different  rule  applies  to  such  a  case  from 
that  which  is  applicable  to  mere  pecuniary  legacies  pay- 
able out  of  personal  estate ;  and  that  the  time  of  pay- 
roent  is  annexed  to  the  substance  of  the  gift.     For  this. 

Lady 

(a)  1  Calfy.  161.  (e)  2  Vet,  Sen.  261. 

(h)  1  H.  Lb,  Ca.  43.  (/)  2  Vernon,  72. 

(c)  2  Vet,  Sen.  198.  (g)  2  Eden,  8. 

(d)  3  Bro.  C.  C.  568. 
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Lady  Pouletr.  Lord  PoHlet{a)  is  referred  to,  as  csta-     ^|5^\ 
blishing  the  distinction  followed  in   many  subsequent 
cases,  which  were  also  referred  to,  and  most  of  which  are 
cited  and  commented  upon  by  Lord  Cottenham  in  the 
ease  of  Whatfard  ▼.  Moore  {b). 

Upon  the  other  side,  it  is  said,  that  this  case  falls 
within  an  extensire  exception  to  the  rule  above  referred 
to,  which  isy  that  when  an  estate  is  devised  to  one  for 
life,  and  after  his  decease  is  charged  with  legacies,  the 
payment  of  the  legacies  is  postponed  until  the  decease 
of  the  tenant  for  life,  only  because  it  would  derogate 
from  his  life  estate  if  they  were  raised  in  his  lifetime, 
and  that  consequently,  as  the  payment  is  postponed 
for  the  convenience  of  the  life  estate,  the  Court  infers, 
that  it  was  the  intention  of  the  testator  that  the  legatee 
should  take  the  legacy  at  all  events,  and  even  although 
he  should  not  live  until  the  time  when  the  legacy  be- 
comes payable.  This  constitutes  the  distinction  be- 
tween such  cases  and  those  where  the  legacy  is  post- 
poned exclusively  on  account  of  circumstances  appli- 
cable to  the  personal  character  of  the  legatee,  such  as 
his  attaining  twenty-one,  or  marrying,  or  the  like.  In 
the  latter  class  of  cases,  if  the  legatee  die  before  the 
appointed  time,  the  legacy  fails  and  falls  into  the  estate; 
but  in  the  former  class,  although  the  legatee  may  die 
before  the  legacy  is  payable,  his  legal  personal  repre- 
sentative will  be  entitled  to  receive  it.  If  this  were  to 
be  regarded  as  the  case  of  a  charge  created  by  a  will 
simply,  a  question  of  some  difficulty,  arising  from  the 
conflict  of  authorities,  might  have  to  be  determined — 
namely,  whether  the  portions  would  not  vest  during  the 
life  of  the  father,  at  the  time  when  they  were  required 
for  the  settlement  in  life  of  the  children,  upon  the  prin- 

ciple 

(a)  1  Venwn,  204.  (6)  3  M^L  ^  Cr.  270. 


Remnant 

V, 
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1859.  ciple  pointed  out  by  Mr.  Cox  in  his  note  to  the 
Duke  of  Chandos  v.  Talbot  {a).  But  I  think  that 
this  difficulty  does  not  arise  here,  for  I  am  of  opinion 

Hood.  ^j^^^  ^|^jg  ^^^  cannot  properly  be  treated  as  the  case 
of  legacies  given  by  a  will  and  charged  upon  the  real 
estate  of  the  testator ;  and  that  although  the  principles 
derived  from  these  cases  are,  in  a  great  measure,  appli- 
cable to  the  present  case,  still  that  it  must  not  be  for- 
gotten, that  the  2,000Z.  is  not  here  given  by  a  will, 
but  by  a  settlement :  it  must,  therefore,  depend  upon 
the  terms  of  the  settlement  who  are  to  take,  and 
at  what  period  their  shares  become  vested.  It  is  true, 
no  doubt,  that  the  will  of  Sir  Nathaniel  Thorold  gives 
the  father  the  power  to  raise  this  sum  for  portions  for 
younger  children,  but  the  terms  of  the  power  are  quite 
general,  and  the  words  of  the  settlement  executed  upon 
the  marriage  of  the  father,  who  exercised  the  power, 
must  govern  the  rights  of  the  persons  taking  under  it. 
The  way  in  which  the  Court  considers  the  question,  is, 
I  think,  well  expressed  by  Sir  William  Grant  in  How- 
grave  y.  Cartier{b).  He  says,  "the  sort  of  question 
that  arises  in  this  case  has  so  frequently  occurred  of 
late,  that  there  is  no  great  difficulty  in  collecting  the  law 
upon  it.  If  the  settlement  clearly  and  unequivocally 
makes  the  right  of  the  child  to  a  provision  depend  upon 
its  surviving  both  or  either  of  the  parents,  a  Court  of 
Equity  has  no  authority  to  control  that  disposition.  If 
the  settlement  is  incorrectly  or  ambiguously  expressed, 
if  it  contains  conflicting  and  contradictory  clauses,  so  as 
to  leave,  in  a  degree,  uncertain  the  period  at  which,  or 
the  contingency  upon  which,  the  shares  are  to  vest,  the 
Court  leans  strongly  towards  the  construction  which 
gives  a  vested  interest  to  the  child,  when  that  child 
stands  in  need  of  a  provision  ;  usually  as  to  sons  at  the 

age 
(a)  2  Peere  Wmt.  612.  (6)  3  Ves,  ^  B.  85. 
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age  of  tweoty-one,  and  as  to  daaghtera  at  that  age  or       1869. 
marriage." 

Now,  regarding  this  settlement  upon  these  principles, 
I  think  that  it  was  aot  necessary  that  the  children 
skoald  sunrive  the  &Uier,  in  order  to  enable  tliem  to 
hecome  entitled  to  the  fund.  The  words  of  the  settle- 
ment, which  I  refer  to  again,  are  these:  it  charges 
the  estate  "  with  the  sum  of  2,000/.  for  the  portion  or 
portions  of  the  daughter  or  daughters,  younger  child' or 
children  of  Samuel  Tkorold  on  the  body  of  Aim  Anders' 
<9fi,  to  be  raised  and  levied  within  three  calendar  months 
after  the  decease  of  Samutl  Thorold,  by  such  ways  and 
means  as  should  be  expedient  in  that  behalf,  and  to  be 
forthwith  paid  and  payable  in  manner  following,  that 
is  to  say." 

The  postponement  here  is  for  the  convenience  of  the 
estate,  in  order  not  to  derogate  from  the  interest  of  the 
tenant  for  life.  It  is  true  that  in  WAatford  v.  Moore  (a). 
Lord  Cottenham  affirmed  the  decision  of  the  Vice- 
Chancellor  Skadwell,  where  he  came  to  a  different  con- 
clusion ;  bat  upon  examining  that  case,  it  appears  that 
the  Lord  Chancellor  did  not,  by  any  means,  doubt  the 
principle  I  have  referred  to,  as  stated  by  Sir  Williami 
Grant ;  but  that  his  Lordship  relied  upon  the  peculiar 
words  of  the  instrument  in  that  case,  which  expressed, 
in  the  opinion  of  the  Lord  Chancellor,  a  direction,  that 
the  money  should  be  raised,  after  the  death  of  the  hus- 
band and  wife,  only  for  the  benefit  of  the  younger 
children  then  living,  unless  the  husbaad  should,  by 
writing,  direct  it  to  be  raised  at  an  early  period.  How^ 
grave  v.  Cartier  (ft),  to  which  I  have  already  referred, 
was,  I  think,  a  stronger  case  for  the  construction  which 

the 

(a)  3  MyL  ♦  Craig,  270.  {b)  3  Fes.  if  B.  79.  ^ 

YOL.  XXVIl— I.  O 
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1^69.  the  Plaintiff  insists  upon,  yet  Sir  William  Orant  held, 

^■^^'^^  that   survivorship  was  not  necessary    to   constitute   a 

Remnant  .   ,                  .            .            «  ,              .              ,    . 

9.  right  to  receive  a  share  of  the  portion  settled. 


Hood. 


It  18  clear,  that  those  cases,  which  determine  that 
portions  not  raised  are  to  fall  into  the  estate  for  the 
benefit  of  the  reversion,  and  to  which  some  reference  was 
made  by  Mr.  White  in  his  argument,  would,  if  appli- 
cable, be  injurious  to  the  case  of  the  Plaintiff,  as  it  might 
raise  the  question,  whether  the  other  children  who  died 
in  infancy  might  not  take  a  share,  which,  not  having 
become  payable,  must  fall  into  the  estate,  but  they 
could  in  no  way  give  the  Plaintiff  above  one-third. 
Nothing  turns  upon  the  fact,  that  half  was  pai(|  to  Mr. 
Whitehouse;  no  case  of  acquiescence  is  alleged ;  nor  is 
there  anything  that  concludes  the  Defendants  from 
contesting  the  right  of  the  Plaintiff,  or  which  could  give 
him  more  than  the  share  to  which  Mrs.  Maye  is  entitled, 
upon  the  mere  words  of  the  marriage  settlement  of 
her  father  and  mother. 

I  am  of  opinion  that  the  charge  vested  in  the  three 
younger  children  upon  their  attaining  twenty-one, 
although  it  was  not  payable  until  within  three  months 
after  the  death  of  their  father. 

The  Plaintiff  must  have  costs  down  to  the  11th  of 
March,  1868,  when  the  tender  was  made,  but  he  must 
pay  the  costs  of  all  parties  from  that  time.  There  must 
not  be  two  sets  of  costs  in  respect  of  one  share.  I 
cannot  allow  trustees  to  appear  separately,  and  a  mort- 
gagor and  his  mortgagees  can  only  have  one  set  of 
costs. 

NoTi. — See  Mathtwt.on  Portiontf  chap,  to. 
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PAYNE  V.  LITTLE. 

June  15. 

THE  Defendant  John  Little  was  the  executor  of  the  An  order  to 
nr-Ti>  T-*  1  1-     J     •         inrfc/\  J    taX  the  COStS 

testator   William  Freest^  who  died  in  1 820,  and  of  an  executor 

this  suit  was  instituted  by  the  PlaintifF,  a  cestui  que  '"  *  ""*^»  '**" 

•'  ...  eluding  any 

trust  under  the   will,   for  the  adannistration    of    the  costs,  charges 

estate ip).     By  the  decree  made  upon  the  hearing  for  ^^^fy^^ 

further  consideration,  dated  the  6th  of  July^  1858,  it  curredbyhim 

was   referred   to  the  Taxing  Master  to  tax  (amongst  ^^^^  ^f  the 

others)  "  the  costs,  as  between  solicitor  and  client,"  in  *^?«^"  °^  ^^® 
'  •  .      ,     ,  will,  does  not 

the  cause  of  Mr.  Little,  such  costs  ''to  include  any  include  the 

costs,  charges  and  expenses  properly  incurred  by  him  in  5*^*^"  ^o  other 

the  execution  of  the  trusts  of  the  will  of  the  testator.        suits  instituted 

against  him  aa 
executor. 
The  costs  carried  in  on  behalf  of  Mr.  Little  in- 
cluded his  costs  in  his  defence  of  three  suits  relating  to 
the  estate  of  the  testator  called  Newland  v.  Little,  Bur- 
ridge  v.  Deacle,  and  Payne  v.  Wrench  ;  but  the  Taxing 
Master  declined  to  tax  them  under  the  general  directions 
contained  in  the  decree,  he  being  of  opinion  that  they 
ought  to  be  specifically  mentioned  in  the  decree. 


Mr.  Little  presented  the  present  petition,  praying 
that  the  Taxing  Master  might  be  ordered  to  tax  the 
costs  of  these  three  suits. 

These  three  suits  were  of  the  following  nature: — The 

Buit  of  Newland  v.  Little  was  instituted  in  the  Equity 

Exchequer,  in  1834,  for  the  administration  of  the  estate 

of  the  testator,  and  a  decree  was  made  in  1837  for  the 

administration 
(a)  26  Beav.  1. 

g2 
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administration  of  personal  estate  only.  No  report  had 
ever  been  made,  but,  by  the  decree  in  the  present  suit, 
the  accounts  taken  in  Newland  v.  Little  were  to  be 
adopted  therein. 

Burridge  v.  Deacle  was  instituted  in  1827,  for  the 
purpose  of  establishing  a  lien  of  Burridge  for  his  unpaid 
purchase-money,  upon  estates  which  Payne  had  par- 
chased  from  Burridge,  and  had  subsequently  conveyed 
to  the  testator  in  his  lifetime,  and  which  the  testator 
had  before  his  death  contracted  to  sell.  In  1833  a 
decree  had  been  made  establishing  Burridge*s  lien. 
Payne  v.  Wrench  was  a  suit  instituted  in  1819  against 
the  testator,  and  revived  against  his  executors. 

The  costs,  charges  and  expenses  of  Little  in  these 
suits  had  not  been  paid. 

Mr.  JR.  Palmer  and  Mr.  Speed,  in  support  of  the 
petition,  submitted,  that  Mr.  Little  was  entitled  to  be 
paid,  out  of  the  estate  of  tl>e  testator,  the  costs,  charges 
and  expenses  properly  incurred  by  him  as  executor  an^ 
trustee  of  the  will,  in  and  about  his  defence  of  the  three 
several  auits  of  Newland  v.  Little,  Burridge  v.  Deacle, 
and  Payne  v.  Wrer^h. 

Mr.  Follett  and  Mr.  Morris,  contra,  were  not 
called  on. 

The  Master  of  the  Rolls. 

I  have  no  doubt  that  the  Taxing  Master  is  right,  and 
that  he  could  not  tax  these  costs  under  this  order.  It 
would  be  opening  the  whole  matter. 

I  must  make  the  Petitioner  pay  the  coets  of  this 
petition. 
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TROWARD  V.  ATTWOOD. 

Junt  8. 
OOME  of  the  DefendantB  had  already  procured  the  When  the 
^     bill  to  be  dismissed  against  them  for  want  of  pro-  JJfte^havebeea 
secution.    Other  Defendants  now  moved  to  dismiss  the  disposed  of  by 

•  .,1  •  t  ^  i.  .•  an  independent 

bill,  as  against  them,  for  want  of  prosecution.  proceeding, the 

Plaintiff  may 
apply  to  stay 
Mr.  Wintle,  for  the  Plaintiffs^  stated,  that  they  had  proceedings, 

abstained  from  prosecuting  the  suit  in  consequence  of  J^"n  jj^^^^  ^"^ 

the  rights  of  the  parties  having,  pending  this  suit,  been  pose  of  the 

determined  in  another  cause  (a).     He  argued,  that  the  ^^,^^6  the  suit 

questions  between  the  parties  havine:  been  disposed  of  ^^  ^f^  ^l'" 

.  .  missed  agaiDtt 

by  an  independent  proceeding,  this  suit  ought  either  to  tome  ofthe 

be  dismissed  without  costs,  as  in  The  Sutton  Harbour  D«fen^;n*«  ^« 

'  want  of  prose- 

Company  v.  Hitchens{]b)\  or  that  the  Defendant's  costs  cution,  the 

ought  to  be  added  to  their  security.  longer "we  to 

abjudicate  at 
to  the  coats,  in 
The  Mastbb  of  the  Rolls.  the  abeence  of 

the  diamiased 

Where,  pending  a  suit,  the  matters  in  litigation  are  StfimU  of*^ 
disposed  of  by  an  independent  proceeding,  as  by  an  secution,  the 
Act  of  Parliament  or  otherwise,  the  Plaintiff  may  apply  dismissed  in 
to  the  Court  and  stop  the  prosecution  of  the  cause.  uswU  way,  with 
The  Court  will  then  look  at  the  record  and  the  other 
facts,  and  dispose  of  the  costs,  either  by  staying  the  suit 
with  or  without  costs,  or  make  such  order  as  may  be 
right.     But  the  Court  can  only  deal  with  the  merits  of 
a  cause  in  the  presence  of  all  the  parties,  and  if  the 

Plaintiff* 

(a)  Ferry    Herrick  v.    Ait-      33  L.  T.  209. 
woody  25  Beav.  205  ;  2  De  G.         (6)  15  Beao.  161. 
4-  /.    21 ;     Lloyd  v.  Atttoood, 
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1859. 


Plaintiflf  waits  until  one  of  the  Defendants  has  been 
dismissed  and  is  no  longer  a  party  to  the  suit,  the  Court 
cannot  then  make  any  order  to  his  prejudice,  which 
would  be  the  effect  of  ordering  the  costs  of  a  Defendant 
to  be  added  to  his  security. 

Here  it  is  impossible  to  determine  the  merits  of  this 
cause  between  the  Plaintiffs  and  one  only  of  the  De- 
fendants, and  all  I  can  do  is,  to  make  the  usual  order 
to  dismiss  for  want  of  prosecution  with  costs. 


June  24,  25. 

Beauest  to 
each  of  A.'t 
fiisters  and 
brothers,  or  to 
■uch  of  them 
at  may  be 
living  at  the 
time  of  my 
decease,  in 
case  of  those 
who  may  not 
be  in  existence 
at  my  death, 
to  go  to  their 
respective 
descendants. 
Heid,  that  the 
descendants  of 
a  sister  who 
was  dead  at  the 
date  of  the  will 
were  excluded. 

Bequest  to 
<<  descendants'' 
of  A,,  '*  in  such 
proportions  as 
eacn  may  be 
entitled '' 
under  the 
statute  of  dis- 
tributions. 
Held,  that  a 
child  of  i4.  took 
in  exclusion  of 
grandchildren. 


SMITH  V.  PEPPER. 

STEPHEN  FRANCIS,  by  his  will,  dated  the  27th 
^^  of  Julj/t  1857,  appointed  the  Plaintiffs  his  execu- 
tors, and  (among  other  legacies)  bequeathed  as  fol- 
lows:— ''And  in  regard  to  the  relations  of  my  dear 
departed  wife,  Sarah  Francis^  I  give  and  bequeath  to 
each  of  her  sisters  and  to  her  brother ^  or  to  such  of  them 
as  may  be  living  at  the  time  of  my  decease^  1,000/.  each 
of  stock  in  the  Three  per  Cent.  Consolidated  Annuities, 
the  said  sum,  in  the  case  of  those  who  may  not  be  in 
existence  at  my  death,  to  go  to  their  respective  de- 
scendant or  descendants^  in  such  proportions  as  each  may 
be  entitled  to  under  the  laws  which  may  then  be  in  force 
for  the  distribution  of  unbequeathed  property  ;  and  if 
either  of  the  sisters  or  brother  aforesaid  shall,  at  the 
time  of  my  decease,  have  departed  this  life  without 
leaving  any  descendant  or  descendants,  I  give  and 
bequeath  the  share  of  such  brother  or  sister  to  be 
divided,  in  the  lawful  proportions,  amongst  the  re- 
maining sisters  or  brother,  or  their  descendant  or 
descendants." 

The 
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The  testator  bequeathed  his  residuary  property  to  the 
Plaintiffs  and  Edward  Edwards  on  certain  trusts. 

The  testator  died  in  July.  1868. 

One  of  the  sisters  of  the  testator's  wife,  viz.,  Mary 
Ann  Pepper,  had  died  in  1844,  and  prior  to  the  date  of 
the  testator's  will.  She  left  children,  who  were  still 
living.  This  gave  rise  to  the  first  question,  whether 
the  children  of  Mary  Ann  Pepper  were,  upon  the  true 
construction  of  the  testator's  will  entitled  to  a  legacy  of 
1,000/.  Consols. 

Another  sister  of  the  testator's  wife,  viz.,  Amey,  died 
in  January,  1858,  that  is,  after  the  date  of  the  will,  but 
in  the  life  of  the  testator.  She  left  surviving  her  one 
child,  Amey  Eliza  WybroWf  who  had  six  children. 
This  gave  rise  to  the  second  question,  whether  Amey 
Eliza  Wybrow  was  or  was  not  entitled  to  the  legacy  of 
1,000/.  Consols,  in  exclusion  of  her  children. 

Mr.  Lloyd,  for  the  children  of  Pepper,  argued  that  the 
descendants  of  such  of  the  wife's  sisters  as  died  before 
the  testator  were  entitled  to  a  legacy  of  1,000/.;  and 
that  it  could  not  have  been  the  intention  of  the  testator 
to  exclude  the  Peppers  merely  because  their  mother 
had  died  prior  to  the  will.  He  cited  Tytherleigh  v. 
Harbin  {a);  Ive  v.  King(b);  Oaskell  v.  Holmes  {c); 
King  v.  Cleaveland  (jd) ;  Coulthurst  v.  Carter  (e). 

Mn  Selwyn,  for  the  children  of  Mrs.  Wybrow,  argued 
that  the  word  **  descendants"  comprised  issue  of  every 
degree,  and  that  such  children  participated  with  their 

mother 

(a)  6  SimoM,  329.  {d)  26  Bea\i,  166. 

(b)  16  heav.  46.  (e)  15  Beav,  421. 

(c)  3  Hart,  438. 
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1859.  mother  in  the  legacy.  He  cited  Crossly  v.  Clare(a); 
Butler  v.  Stratton  (i) ;  and  see  Ii(^er  on  Legacies  (c), 
Jarman  on  Wills  (d). 

Mr.  R.  Palmer,  for  the  residuary  legatees.  This  is  in 
the  nature  of  a  substitutionary  bequest,  and  it  cannot 
take  effect  in  favor  of  descendants,  unless  the  per- 
sons whom  they  represent  could  themselves  have  taken 
under  the  will.  The  descendants  of  sisters  who  were 
dead  at  the  date  of  the  will  are,  therefore,  excluded,  for 
they  could  not  by  possibility  have  been  the  objects 
of  the  original  gift ;  Jarman  on  Wills  (e)  ;  Christo- 
pherson  v.  Naylor  (/) ;  Butler  v.  Ommaney  {g) ;  Ghay  v. 
Garman  (A). 

The  testator  refers  to  persons  who  might  be  in  exist- 
ence at  his  death ;  but  he  knew  at  the  date  of  his  will 
that  Mrs,  Pepper  was  already  dead,  and  coald  not  be  in- 
cluded. His  object  was  to  prevent  a  lapse,  which  could 
only  happen  in  the  case  of  the  persons  Irving  at  the  date 
of  his  will.  If  be  had  inserted  the  sisters  of  the  wife  by 
name,  it  would  have  been  absurd  to  include  one  who 
was  then  dead* 


The  Mastbr  oftAe  Rolls. 

June  25.  Upon  a  further  consideration  of  the  question  in  this 

case,  I  have  come  to  the  same  conclusion  as  I  expressed 
yesterday. 

In  the  first  instance,  there  is  a  bequest  of  1,000/.  each 
to  the  wife's  *' sisters  and  brother.''  I  entertain  no 
doubt  that  this  can  only  mean  persons  living  at  the 

date 


(a)  Ambkr,  397 ;  3  Svam.  320,  n.  (e)  VoL  2,  p,  642  (2nd  ed,) 

(6)  3  Bro.  C.  C.  369.  (/)  1  Mer.  320. 

(c)  VoL  1,  p.  136  {^k  ed.)  (g)  4  Rutt.  70. 

{d)  Vol.  2,  p.  79  (2nd  ed.)  (A)  2  Hare,  268. 
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date  of  the  will.  The  ordinary  meaning  of  the  words,  1859. 
and  the  rules  of  grammar,  limit  the  gift  to  persons  then 
aliFe.  Then  the  testator,  anticipating  the  possibility  of 
some  of  them  dying  before  him,  adds  **  or  to  such  of 
them  as  may  be  U?ing  at  the  time  of  ray  decease."  *'  In 
the  case  of  those  who  may  not  be  in  existence  at  my 
death  to  go"  (that  is,  their  shares  are  to  go),  ^*  to  their 
respective  descendant  or  descendants ;"  that  must  mean, 
to  go  to  the  descendants  of  the  persons  of  whom  he  had 
spoken  before,  and,  if  so,  it  is  no  more  than  a  substi- 
iutioii  of  the  **  descendants  "  for  a  person  before  men- 
tioned, in  case  he  should  not  be  alive  at  the  testator's 
death.  It  is  impossible  to  say,  that  this  could  apply  to 
a  person  who  was  dead  at  the  date  of  the  will. 

It  is  very  possible  that  he  intended  to  include  all  the 
sisters  and  their  descendants,  but  he  has  not  expressed 
it;  and  if  I  so  decided,  from  a  presumed  intention 
gathered  from  other  circumstances,  I  should  be  both 
making  a  will  for  the  testator  and  upsetting  the  fixed 
rules  of  construction. 


CASES  IN  ClIANCEBT. 


June  27. 


FIELD  V.  BROWN. 
SMITH  r.  BROWN. 


A,  was  tenant 
for  life  without 


rriHE  testator,  by  his  will,  devised  some  real  estate 

im^pcachmenr*  ^  Esther  Field  for  life,  with  remainder  to  her 

of  ^^^^*  ^*^  children  in  tail,  with  remainder  to  her  brother  James 

her  issue  in  uil,  Fidd  for  life,  with  remainder  to  his  children  in  tail, 

withreroaindcr  ^jj|j  remainder  in  fee  to  James  field. 
to  B.  for  life, 
with  remainder 

to  his  issue  in  The  tenants  for  Ufe  were  impeachable  of  waste. 

Uil,  with  re-  "^ 

mainder  to  B. 

in  fee.    The  The  Court,  in  a  suit  for  the  administration  of  the 

tome  timt«rto  ^^^  ^^^f  during  the  miDorities  of  Esther  and  James, 

be  cut  in  the     directed  some  timber,  which  was  deteriorating,  to  be 

the  produce  to  c"^    1*he  fund  was  brought  into  Court,  and  the  income 

be  inrested.  ^j^^  directed  to  be  paid  to  the  tenant  for  life,  with 

Both  J.  and  .  '^  ' 

B.  died  with-  liberty  to  apply  at  her  death, 
out  israe. 

between  tbe  Joaus  died  without  issue   in    May,   1853,  leaving 

beirandex-      Sarah  his  heir,  and  she  died  without  issne  in  December 
ecutor  of  B^  ' 

that  the  timber  following, 
monev  was 

longed  to  tbe        '^^  timber  money  was  claimed  both  by  the  heir  of 
^^^  Esther  and  the  ej^ecutor  o(  James, 

Mr.  Sehryn  and  Mr.  Osborme,  for  the  heir  at  law  of 
Esther,  argued  that  the  timber  constituted  part  of  the 
settled  estate,  and  that  the  fund  now  repreaenting  it 
was,  in  the  contemplation  of  this  Court,  of  the  nature  of 
realty ;  that  on  the  death  of  Jawses  wdA  Esther,  it  de- 
scended with  the  estate  itself,  and  now  beloDged  to 
the  heir. 

Mr. 
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Mr.  S/iapter  and  Mr.  Jcmes  Batemauj  for  the  executor 
of  James,  argued  that  the  timber^  when  severed,  was 
converted  into  personalty,  and  belonged  to  the  executor 
of  James,  in  whom  the  inheritance  was  vested,  and  that 
being  found  in  the  nature  of  personalty,  it  devolved  as 
such,  there  being  no  equity  as  between  the  real  and 
personal  representatives. 


1859. 


Mr.  Walford  for  the  trustee. 


The  Master  of  the  Rolls. 

No  doubt,  where  there  is  an  estate  for  life,  with 
remainder  to  il.  in  fee,  something  may  happen  in  the 
life  of  il.  which  may  turn  part  of  the  inheritance  into  a 
chattel  interest ;  I  do  not  dispute  that  proposition  ;  but 
it  is  not  so,  where  the  Court,  merely  for  the  benefit  of 
the  estate,  sells  a  part  of  the  inheritance  :  that  was  ex- 
actly the  case  here,  when  it  directed  a  part  of  the  timber 
to  be  cut  down  and  sold  for  the  benefit  of  the  several 
persons  who  were  or  might  become  owners  of  the  estate. 
This  lady  was  tenant  for  life,  with  remainder  to  her 
first  and  other  sons  in  tail,  with  remainder  to  her  brother 
for  life,  with  the  ultimate  reversion  to  him  in  fee.  The 
timber  was  cut  down  and  the  proceeds  directed  to  be 
invested,  and  the  dividends  paid  to  her  for  life,  with 
liberty  to  apply  on  her  death.  Her  brother  dying  before 
her,  the  ultimate  remainder  in  fee  became  vested  in  her. 
Upon  that,  it  is  said  '^  the  first  estate  of  inheritance 
was  vested  in  the  brother,  and  that  therefore  he  was  en- 
titled absolutely  to  the  timber  money"  (a).  If  that  were 
so,  and  she  had  had  a  child  immediately  after,  the  effect 
would  have  been  to  deprive  him  of  a  portion  of  the 
estate  in  which  such  child  would  then  have  the  first 

estate 
(o)  See  Luihington  v.  Boldero,  and  the  cases  cited  15  Beav,  1. 
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estate  of  inheritance.  If  the  eldest  child  had  died  an 
in&nt  before  the  death  of  the  tenant  for  life,  would  the 
interest  of  the  timber  money  vest  in  that  child,  or  would 
it  not  pass  on  to  the  next  child  ?  It  is  clear  that  the 
person  in  whom  it  rested  was  the  person  abaolutelj 
entitled  to  the  inheritance  at  the  time  when  the  estate 
of  the  tenant  for  life  fell  in. 


It  is  like  the  case  where  part  of  an  estate  has  been 
taken  by  a  railway  company  for  the  purpose  of  the 
railway,  and  the  purchase-money  has  been  invested  in 
Court,  and  the  income  directed  to  be  paid  to  the  tenant 
for  life ;  in  that  case,  the  capital  would  belong  to  the 
person  who  had  the  first  estate  of  inheritance  in  pos- 
session upon  the  death  of  the  tenant  for  life ;  and  so  it 
is  with  regard  to  timber. 


I  entertain  no  doubt  that  this  timber  money  was, 
in  the  view  of  this  Court,  vested  in  JSstker  in  fee  simple, 
and  of  the  nature  of  real  estate,  and  assuming  nothing  was 
done  to  convert  it  into  personalty,  in  the  meantime,  that 
it  remained  so  at  her  death. 
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SCHOFIELD  V.  HEAP.  v     ,n  ,0 

Nov,  10,  20. 

mHE  testator,  Mr.  J2«g>,  by  h»  wUl  dated  in  1840,  Jj'^.S^ 

gave  and  devised  his  real  and  personal  estate  and  his  children  od 

effects  to  his  eight  children,  Jonathan,  Ruth,  Edward,  J^d'to  ^^^' 

Sarah.  John,  Agnes,  Mark  and  Frederick^  with  gifts  Wish  them  in 

....  ,  •    J         •     huiiness.  li«W, 

over  to  their  respective  issue,  and  cross  remainaers  in  ^  Batisfacdon 

particular  evenU.  ^J^^J^,^ 

the  residue  be- 

The  testator  died  in  1865.  Hb^hb 

wUl;  hut 
The  hill  was  filed  by  the  surviving  husband  of  Ruth  ^^k^  ^^ 

and  her  children,  praying  for  the  administration  of  ^■***'  5°*" , 
*    r     J     ^  time  to  time,  hy 

the  estate,  and  that  the  advances  made  by  the  testator  the  testator  to 
to  some  of  his  children,  in  his  lifetime,  might  be  ac-  '"ch  children. 
counted  for. 


Four  of  the  myu%,John,  Edward,  Mark  and  Frederick, 
who  were  administrators,  by  their  answer,  stated  as 
follows : — 

"  We  say,  that  during  the  period  of  fourteen  years 
and  upwards  that  elapsed  between  the  date  of  the  will 
and  the  time  of  the  testator's  death,  the  testator,  ad  we 
believe,  and  according  to  the  best  of  our  recollection, 
has  occasionally  given  money  to  his  children,  or  some 
or  one  of  them  respectively,  by  way  of  spontaneous 
favor  and  kindness,  and  free  gift,  but  not  by  way  of 
portion  or  advancement,  or  in  contemplated  diminution 
of  any  benefit  which  such  children  or  child  might  other- 
wise be  entitled  to  under  the  provisions  of  his  will." 

And 


ScHOriELO 

V, 
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1858.  And  in  the  third  schedule  they  set  forth  "  the  several 
sums  of  money  so,  by  way  of  spontaneous  favor  and 
kindness,  and  free  gift,  given  to  or  advanced  for  the 

Ueaf.  benefit  of  liis  children,  and  the  times  when  the  same 
were  so  given  and  advanced.  And  we  say,  that  we  have 
found  no  entry  or  memorandum  of  the  fact,  amount  or 
particular  of  any  such  pecuniary  gift  among  the  books, 
papers  or  writings  of  the  testator  which  have  come  to 
our  hands  as  such  administrators  and  personal  repre- 
sentatives of  the  testator,  save  and  except  the  particulars 
of  four  several  sums  of  525/.  Hs.  lOi.,  114/.  8s.  Id., 
5SL  ]s.  6d.,  and  2/.  19*.  9cf.,  and  which  are  respectively 
mentioned  or  referred  to  in  the  third  schedule  hereunto 
annexed.  And  we  say,  that  such  pecuniary  gifts  were 
never  treated  by  him,  or  his  children,  or  any  of  them, 
or  intended  to  be  treated  or  looked  upon  by  the  child 
or  children  receiving  such  gifts,  respectively,  as  matters 
of  debt  or  account,  either  as  between  the  testator  and 
such  child  or  children,  or  other  the  children  of  the 
testator." 

The  schedule  was  similar  to  the  one  stated  post, 
page  95. 

By  the  decree,  the  following  enquiry,  amongst  others, 
was  directed  : — "  An  enquiry  whether  any  and  what 
sums  were  paid  by  the  testator,  John  Heap,  after  the 
date  of  his  will,  to  or  for  the  use  or  benefit  of  the  tes- 
tator's children,  or  of  any  and  which  of  them  respec- 
tively, and  when  and  under  what  circumstances  such  pay- 
ments (if  any)  were  respectively  made,  and  whether  the 
same,  respectively,  or  any  and  which  of  them  were  in- 
tended by  the  testator  to  be  portions  or  advancements 
in  life  of  such  children  respectively,  or  any  and  which  of 
them.     But  this  enquiry  was  to  be  without  prejudice  to 

any  question  in  this  cause." 

The 
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The  Chief  Clerk  found  as  follows:— "  The  several  1868. 
gams  mentioned  in  the  third  schedule  hereto  were  paid 
by  the  testator  John  Heap^  after  the  date  of  his  will^  to 
or  for  the  use  of  the  testator's  daughters,  Sarah  Robin- 
son and  Agnes  Steady  and  of  his  sons,  the  Defendants 
John  Heap^  Edward  Heap^  Mark  Heap  and  Frederick 
Heap  respectively,  at  the  times  and  under  the  circum- 
stances stated  in  the  third  schedule.  Such  payments, 
respectively,  were  not  intended  by  the  testator  to  be 
portions  or  advancements  in  life  of  such  children  re- 
spectively, or  any  or  either  of  them."  He  stated  that 
the  evidence  produced  on  this  enquiry  consisted  of  the 
answer  of  the  four  Defendants  above  referred  to. 

The  third  schedule  was  as  follows  : — 

£     8.    d. 

The  testator  gave  to  his  daughter  Sarah 

Robinson,  on  and  after  her  marriage      •     600    0    0 

The  testator  gave  to  his  daughter  Agnes 
Stead  on  her  marriage,  300/.,  and  various 
sums  since,  making  together  .        •    680    0    0 

The  testator  gave  to  his  son  Jotiathan  va- 
rious small  sums  at  different  times,  and 
on  many  occasions,  the  amount  thereof 
cannot  now  be  ascertained,  but  estimated 
to  be  about  but  not  exceeding       .         .       60    0    0 

The  testator  gave  to  his  sons,  Mark  Heap 
and  Frederick,  the  sum  of  1,000/.,  on 
or  shortly  after  their  commencing  busi- 
ness as  cloth  manufacturers,  about  1860 
or  1861,  on  their  own  account,  after  the 
dissolution  of  partnership  with  him,  in 
the  following  manner: — The  testator 
first  gave  security  for  them  to  the 
Huddersfield    Banking    Company    for 

1,000/., 
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1858.  lyOOO/.,  and  he  accordingly  drew  upon      £      s,  d. 

the  bank  to  that  amount;  and  then  the 
testator,  some  time  afterwards,  paid  that 
sum  into  the  bank  ....  1,000  0  0 
The  testator  alsa  gave  to  his  sons,  Mark 
and  Frederick^  whilst  in  business  on 
their  own  account,  between  the  years 
1850  and  1853  inclusive,  various  other 
amounts,  besides  the  said  sum  of  1,000/. 
last  above  mentioned,  in  money  and 
goods,  and  in  the  use  of  his  horses  and 
carts  for  journeys,  altogether  amouating 
to  525/.  14^.  lOd.  or  thereabouts,  fall 
particulars  of  which  are  to  be  found  in 
one  of  the  testator's  private  memoran- 
dum books  in  Defendants'  possession ; 
but  Defendants  state,  it  was  always  con-  . 
sidered  and  believed  that  the  lasUmen- 
tioned  amount  was  advanced,  paid  and 
allowed,  from  time  to  time,  by  the  tes^ 
tator  to  his  sons,  Mark  and  Frederick, 
to  assist  them  in  commencing  business, 
which  he  had  always  promised  to  do, 
and  in  lieu  and  satisfaction  of  their  part* 
nership  share  of  the  stock  and  effects  in 
their  previous  partnership  with  the  tes- 
tator, which  was  dissolved  in  the  year. 
1850,  they  never  having  received  any 
part  or  share  of  such  stock  and  effects 
upon  dissolution  ....     526  14  10 

The  testator  gave  to  his  son,  Mark  Heap, 
various  amounts  in  money  attd  goods, 
and  at  different  times  between  the  years 
1850  and  1855  inclosive,  amounting  to 
about,  but  not  exceeding  in  the  whole, 

the 
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the  sam  of  200/.,  particulars  of  part      £     s.    d.        1868. 

whereof,  amounting  to  1142.  8«.  Id.,  are 

to  be  found  in  one  of  the  testator's  pri- 
vate memorandum  books  in  Defendants' 

possession ;  and  it  is  stated  that  there  are 

no  other  books  or  papers  shewing  any  of 

the  particulars  of  the  said  sum  of  200/., 

or  any  part  thereof  ....  200  0  0 
The  testator  gave   to  his   son  Frederick 

Heap  various   amounts  in   money  and 

goods  at  drfferent  times  between  the  years 

1850  and  1865  inclusive,  amounting  to 

about,  but  not  exceeding  in  the  whole, 

the  sum  of  100/.,  particulars  whereof, 

amounting  to  63/.  3s.  6d.,  are  to  be  found 

in  testator's  private  memorandum  book 

in  Defendants'  possession  .  .  .  100  0  0 
The  testator  gave  to  his  son  John  Heap, 

to  pay  for  wool  purchased  by  him  of 

Messrs.  Susman  4r  Co.,  52/. ;  and  there 

are  sundry  small  items  appearing  in  the 

testator's  private  memorandum  book,  in 

Defendants'  possession,  against  his  son 

Edward,  amounting  to  21.  I9s.  9^.,  alto- 
gether   54  19    9 

The  cause  came  on  for  further  consideration,  and  on  a 
summons  to  vary  the  certificate, 

Mr.  Bagshawe  and  Mr.  JBagshatDe,  jun.,  for  thePlain- 
tiflP,  insisted  that  all  the  several  sums  advanced  by  the 
testator  in  his  lifetime  to  his  children  ought  to  be  taken 
in  satisfaction  pro  tanto  of  their  shares  of  the  residue. 

Mr.  J.  H.  Humphries  for  John  Heap. 

Mr. 
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Mr.  Uoyd  and  Mr.  M,  A.  S/iee,  for  the  DefendantSy 
argued,  that  on  the  evidetice  now  before  the  Court,  the 
Bums  mentioned  in  the  third  schedule  could  not  be  taken 
as  in  satisfaction  of  the  provision  made  by  the  testator  for 
his  children,  as  they  had  not  been  advanced  by  him  with 
any  such  intention,  but  on  the  contrary. 

Ferris  v.  Ooodburn  (a) ;  Lady  Thynne  v.  The  Earl  of 
Glengall  (ft) ;  and  see  Kirk  v.  Eddawee  (c),  were  cited. 

Hie  Master  of  the  Rolls  considered,  that  the  natural 
and  legal  presumption  was,  that  the  sums  of  600/.  and 
300/.  advanced  by  the  testator  on  his  daughter's  mar- 
riage, and  the  sum  of  1,000/.  advanced  by  him  to  esta- 
blish his  two  sons  in  business,  were  advancements; 
that  this  presumption  was  not  rebutted  by  the  state- 
ment of  the  parties  principally  interested,  and  that  they 
must  therefore  be  accounted  for. 

But  he  considered  that  the  same  presumption  did  not 
apply  to  the  small  gifts  made  by  the  testator  from  time 
to  time  to  his  children. 


(a)  4  Jur.  N,  5. 847.  (c)  3  Hare,  509 ;  2  Leading 

(6)  2  H.  of  Lords  Ca.  131.  Gates  in  EquUy,  282—284. 
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BECKTON  V.  BARTON. 

Ffb.  25,  26. 

IHE  testator,  by  his  will,  dated  in  1842,  devised  and  Under  a  will, 
t  11111  1  .  1  ^  1  ^i-     ^1>®  shares  of 

bequeathed  all  and  every  his  real  estate,  and  the  children  be- 


policies  on  his  life  and  all  other  his  personal  estate  and  P*"*  *^*. 

effects  to  three  trustees  and  their  heirs,  &c.,  upon  trust  twenty-one, 

to  convert  his  personal  estate  into  money.     And  he  de-  J^,  ^^^  2i°i- 

clared  that  they  should  stand  possessed  of  his  personal  lible  until  the 

estate  and  the  rents  of  his  real  estate,  upon  trust  to  pay,  cond  marriage 

out  of  the  income,  an  annuity  of  500/.  to  his  wife,  "  for  of^l^«  widow. 

so  long  time  as  she  should  continue  his  widow,  for  the  directed,  that 

maintenance  of  herself  and  for  bringing  up,  maintaining  ^"^j^of  ^n^^ 

and  educating"  his  children ;  and  that  they  should  pay  of  the  children 

another   annuity  of  30/.   to  her  sister-in-law  for  life.  i^JesurvHng, 

And  he  directed  the  overplus  of  rents  and  income  to  be,  the  share  of  the 
r  '  11'  111  1  parent  should 

from  time  to  time,  placed   in  some  good  bank,  and  go  to  the  chil- 

when  it  should  amount  to  500Z.,  to  be  invested.  ^^^  f  *^}i^,. 

'  parent     Heidf 

that  the  gift 

,  over  to  the 

He  then  proceeded  in  the  following  terms : — **  And  grandchildren 

from  and  immediately  after  the  death  or  marriage  again  |j,*|i"^i|^"^* 

of  my  said  wife,  then  upon  further  trust  to  apply  such  of  division,  and 

part  of  the  said  rents,  interests  and  annual  proceeds,  for  period  of  the 

the  maintenance,  education  and  advancement  in  life  of  vesting  of  the 

all  my  said  child  and  children  as  shall  be  then  under  shares,  and 

the  age  of  twenty-one  years,  as  they,  in  their  discretion,  t^**  it  then 

shall  see  necessary  and  proper,  and  when  the  youngest  operate. 

of  my  said  children  shall  attain  the  said  age,  then  upon  ghare^of  a^^resi- 

further  trust  to  call  in  all  my  moneys,  and  pay,  divide,  due  to  a  child: 

,.      .,  J  ,,  J  f  r  Jf  hfld.pfotanto, 

distribute  and  convey  all   my  property  between   my  latisiiedbya 

children,  provision  made 
by  the  testator 
on  her  marriage  after  the  date  of  the  will. 
h2 
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children,  share  and  share  alike,  save  and  except  so 
much  as  will  secure  to  my  said  wife  (if  she  shall  be  then 
alive  and  married)  an  annuity  or  yearly  sum  of  100/.,  as 
hereinafter  mentioned ;  and  at  her  death,  the  principal 
thereof  I  do  hereby  direct  shall  be  equally  divided 
amongst  my  children  as  hereinbefore  mentioned.  But 
in  case  my  said  children  cannot  agree  about  the  division 
of  my  said  real  estate,  then  I  direct  my  said  trustees," 
&c.,  to  sell  the  same,  "  and  to  divide  and  distribute  the 
money  arising  therefrom  between  my  said  children  as 
aforesaid.  And  in  case  of  the  death  of  any  of  my  said 
children,  leaving  lawful  issue  him,  her  or  them  sur- 
viving, then  it  is  my  will  and  mind  that  the  share  or 
shares  of  such  deceased  parent  or  parents  shall  go  to  the 
child  or  children  of  such  parent."  "  Provided  always, 
that  in  case  my  said  wife  shall  marry  again,  I  direct 
the  said  annuity  or  yearly  sum  of  500/.  shall  cease,  and 
in  lieu  thereof  I  give  and  bequeath  to  her  an  annuity  or 
yearly  sum  of  lOOL,  to  be  paid  to  her  half-yearly  as 
aforesaid,  for  her  own  sole  use  and  benefit,  for  the  term 
of  her  natural  life,"  **  and  on  each  of  my  said  children 
attaining  the  age  of  twenty-one  years,  I  direct  the  sum 
of  500/.  shall  be  paid  to  him  or  her  so  coming  of  age 
out  of  accumulation  of  my  property,  which  will  have 
aeeumvlattd  beyond  paying  my  said  wife*6  annuity  of 
500/.  And  I  hereby  give  power  to  them,  my  said 
trustees,  to  advance  such  further  sum  or  sums  of  money 
(with  the  consent  of  my  said  wife,  in  case  she  shall  be 
then  my  widow)  as  they,  in  their  judgment,  shall  con- 
sider prudent  and  proper,  for  the  advancement  in  the 
world  of  such  my  son  and  daughter  or  sons  and  daugh- 
ters respectively  so  coming  of  age  as  aforesaid;  and 
such  500/.  and  other  sum  and  sums  so  advanced  shall 
go  in  part  and  be  accounted  for  and  deducted  from  his, 
her  or  their  share  under  this  my  will." 

The 
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The  testator  died  in  1844,  leaviug  seven  children,  two       1859. 
of  whom  attained  twenty-one  in  his  life,  and  of  the  rest, 
the  youngest  attained  twenty-one  in  1868. 

The  testator's  daughter  Jane  was  the  only  one  who 
had  ever  been  married.  She  married  Mr.  Longshaw  in 
1843,  and  on  that  occasion,  the  testator  assigned  to 
trustees  a  policy  on  his  life  for  2,000/.,  on  certain  trusts 
for  her,  her  husband  and  issue,  and  he  covenanted  to 
pay  the  premiums.  After  his  death,  the  2,000/.  was 
paid  to  the  trustees. 

Various  questions  had  been  raised  as  to  the  rights 
and  interests  of  the  parties  interested  in  the  testator's 
estate  in  the  events  which  had  happened :  first,  at  what 
time  the  shares  of  the  testator's  children  became  or 
would  become  absolutely  and  indefeasibly  vested ;  se- 
condly, whether  the  gift  over,  in  case  of  the  death  of 
any  of  his  children  leaving  lawful  issue  them  surviving, 
was  still  subsisting  as  to  any  of  the  testator's  children, 
and  if  so,  when  it  would  cease  so  to  be;  thirdly, 
whether,  if  the  shares  of  the  testator's  children  were 
DOW  absolutely  and  indefeasibly  vested,  such  children 
were  entitled  to  require  a  transfer  and  payment  of  such 
shares  during  the  lives  of  the  annuitants;  fourthly, 
whether  the  trusts  for  accumulation  were  still  subsist- 
ing, and  if  so,  when  they  would  terminate;  fifthly, 
whether  any  and  what  interest  was  chargeable,  and 
from  and  to  what  times,  upon  any  sums  advanced  or  to 
be  advanced  to  the  children ;  lastly,  what  was  the  effect 
of  the  settlement  made  by  the  testator  upon  the  mar- 
riage of  his  daughter  Jane^  as  respects  the  rights  of 
Jant  Isongshaw  or  her  issue  to  participate  in  the  tes- 
tator's estate  under  the  trusts  of  the  will. 

The 
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The  bill  prayed  a  declaration  of  the  rights  of  the 
parties. 

Mr.  jR.  Palmer  and  Mr.  Little  for  the  Plaintiffs,  five 
of  the  testator's  children. 

Mr.  Bardswell  for  the  executors  and  trustees. 

Mr.  Roche  for  the  widow. 

Mr.  Rowcliffe  and  Mr.  Dickinson  for  Joseph  Beckton, 

Mr.  Bazalgette  and  Mr.  C  Hall^  for  the  testator's 
daughter  Jane  and  her  husband. 

Mr.  Follett  and  Mr.  Piggott  for  their  five  children. 

The  following  authorities  were  cited  : — 

In  re  Williams  (a);  Tribe  v.  Newland{b);  Earl 
of  Newburgh  v.  Eyre{c)]  Bouverie  v.  Bouverie{d); 
Brocklebank  v.  Johnson  (e);  Leeming  v.  Sherratt{f); 
Woodburney.  Woodburne  (g) ;  Edwards  y.  Edwards {h); 
Abbott  V.  Middleton  {})  \  '  Freemantle  v.  Banhes{k)i 
Farnham  v.  Phillips  (/);  Davys  v.  Boucher  (m) ;  Pym  v. 
Lochyer{n);  Hervey  v.  M' Laughlin  (p) ;  Thynne  v. 
-Eari  o/  Glengall  (p) ;  Salisbury  v.  P««y  (g). 


The  Master  of  the  Rolls. 

Feb.  26.  The  first  question  which  arises  on  this  will  is,  at  what 

time 

(a)  12  Beav.  317.  (k)  5  Vet.  79. 

(6)  b  DeG.fy  Sm.  236.  (/)  2  il/ik.  215. 

(c)  4  Riisi.  454.  (iw)  3  You,  ^  C.  397. 

(d)  2  PAi%s,  349.  (n)  5  Aii,L  4*  Cr.  29. 
(«)  20  Bear.  205.  (o)  1  Price,  264, 

(/)  2  Hare,  14.  (p)  2  H.  o/"  LorA  Cases,  ISl, 

(g)  3  De  G.  4-  5jr.  643.  103  ;  5  Beav.  245. 

(A)  15  fi^av.  357.  (q)  3  Har<,  86. 
(i)  21  Beav.  143. 
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time  the  shares  of  the  children  became  vested ;  and  the        1869. 
second,  at  what  period  the  gift  over  to  the  issue  is  to 
take  effect. 


Ft  appears  to  me  that  the  period  of  vesting  depends 
on  whether  the  clause  directing  a  division  of  the  pro- 
perty is  governed  by  the  words  ''  and  from  and  imme* 
diately  after  the  death  or  marriage  of  my  said  wife,** 
that  is,  whether  the  division  is  to  take  effect  imme- 
diately upon  the  youngest  of  the  children  attaining 
twenty-one. 

I  am  of  opinion,  that  the  only  mode  of  reading  this 
will  without  inconsistency,  is  to  say,  that  the  division  is 
to  take  effect  upon  the  death  or  marriage  of  the  widow, 
and  that  it  is  not  to  take  effect  absolutely  on  the 
youngest'  of  the  children  attaining  twenty-one.  This 
appears  to  roe 'clear  when  the  whole  will  is  read 
together,  although,  undoubtedly,  the  provisions  in  it 
are  somewhat  peculiar,  and  in  many  respects  incon- 
venient. 

The  testator  gives  an  annuity  to  his  wife  during  her 
widowhood,  and  he  directs  the  **  surplus"  income  to  be 
accomulated,  evidently  to  provide  a  fund  for  the  ad- 
vancement of  his  children.  The  accumulation  is  to  go 
on  as  long  as  the  annuity  continues ;  there  is  nothing 
whatever  else  to  limit  its  duration.  After  the  death  or 
marriage  of  his  widow,  he  gives  his  trustees  a  discre- 
tionary power  to  apply  the  income  towards  the  main* 
tenance,  education,  and  advancement  of  his  children, 
while  minors,  and  when  the  youngest  attains  twenty- 
one,  they  are  to  divide  the  property  between  the  chil- 
dren,   "  save  and  except  so  much  as  will  secure  to 

my 


Bbckton 
Baktov. 
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1859.  my  said  wife  (if  she  shall  be  then  alive  and  married) 
an  annuity  or  yearly  sura  of  100/.,  as  hereafter  men- 
tioned." 

Why  is  the  annuity  of  500/.  a  year  to  the  wife  td  be 
cut  down  to  100/.  a  year,  merely  because  the  youngest 
of  the  children  may  have  attained  twenty-one  years? 
It  is  obvious  that  cannot  be  the  meaning  of  these  words ; 
and  accordingly,  if  this  clause  means  that  the  money  is  to 
be  imperatively  divided  on  the  youngest  of  the  children 
attaining  twenty-one,  it  must  be  held,  that  the  testator 
has  omitted  the  words,  ^*  and  in  case  she  shall  not  be 
married  again,  then  subject  to  her  annuity  of  500/.*' 
But  be  has  not  said  anything  of  the  sort,  and  I  cannot 
make  a  will  for  the  testator  and  introduce  those 
words,  especially  when  the  whole  is  consistent  and 
free  from  repugnancy  if  the  words,  "  after  the  death  or 
marriage  again  of  my  said  wife,"  govern  the  whole 
sentence. 


In  case  of  his  wife's  marriage,  he  reduces  her  annuity 
from  600/.  to  100/.,  and  he  then  direcU  600/.  to  be  paid 
to  each  child  on  coming  of  age,  ''  out  of  accumulation 
of  my  property,  which  will  have  accumulated  beyond 
paying  my  said  wife's  annuity  of  600/."  And  then 
follows  a  power  to  the  trustees,  with  the  consent  of 
the  wife  (in  case  she  shall  be  then  a  widow),  to  ad- 
vance any  further  sum  for  the  advancement  in  the  world 
of  the  children  of  age,  and  he  directs  said  advancement 
to  be  taken  as  part  of  their  shares. 

I  think  the  scope  and  meaning  of  the  will  is  clear. 
The  widow  is  to  have  600/.  a  year  for  her  life  if  she 
should  not  marry  again ;  and  in  that  event,  according 
as  every  child  attains  the  age  of  twenty-one  years, 

when 
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when  his  share  becomes  absolately  vested,  he  is  to 
receive  500/. ;  and  the  trustees  may,  with  the  consent  of 
the  widow,  allow  that  child  a  further  sum  for  his  ad- 
vancement in  the  world.  This  is  to  go  on  until  the 
death  of  the  widow,  when  the  whole  of  the  accumulated 
fund  is  to  be  divided  among  the  children,  each  of  them 
bringing  into  hotchpot  the  sums  they  have  already 
received.  But  if  the  widow  should  marry  again,  then, 
though  up  to  the  time  of  the  youngest  child  attaining 
twenty-one,  the  clauses  with  respect  to  the  elder 
children  receiving  600/.  and  being  advanced  in  life 
remain  in  force,  yet,  upon  the  youngest  child  attaining 
twenty-one,  the  whole  division  is  to  take  place.  I 
am  of  opinion  that  this  mode  of  reading  the  will  does 
not  require  a  word  to  be  added  to  or  omitted  from  it  to 
make  it  consistent;  and  though,  in  some  events,  it  may 
be  inconvenient,a8  it  suspends  the  distribution  of  the  fund 
until  after  the  death  of  the  widow,  yet  the  Court  cannot 
avoid  that  conclusion,  if,  as  I  think,  the  testator  has  ex- 
pressly so  directed  it. 


1869. 


Bbckton 
Barton. 


I  am  of  opinion,  upon  the  authority  of  the  cases,  which 
I  considered  very  fully  in  the  case  of  Edwards  v. 
Edwards  (a),  that  the  period  which  is  spoken  of  in  the 
sentence,  '*  and  in  case  of  the  death  of  any  of  my 
said  children,  leaving  lawful  issue,  him,  her  or  them  sur- 
viving,'' refers  to  their  death  before  the  distribution  of 
the  fund ;  and,  accordingly,  it  means  before  the  death 
or  marriage  of  the  widow,  and  the  period  when  the 
youngest  child  attains  twenty-one. 


As  to  the  question  whether  there  was  an  advance- 
ment made  to  the  daughter  by  the  father  upon  her  mar- 
riage, in  November,  1843,  a  little  less  than  a  year  before 

he 
(a)  15  Beav.  357. 
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he  died,  I  have  no  doubt  that  it  was  an  advance** 
ment.  I  am  of  opinion  that  the  case  of  Lord 
Edward  Thynne  v.  Lord  Glenffall{a\  is  decisive 
on  the  pointy  and  removes  any  question  as  to  whether 
the  doctrine  could  obtain  in  the  case  of  a  residue.  I 
think  it  impossible  to  draw  the  distinction  which  Mr. 
Bazalgette  endeavoured  to  press  upon  me,  that  though 
the  doctrine  would  prevail  where  the  will  followed  the  ad- 
vancement, it  would  not  where  the  advancement  followed 
the  will.  In  my  opinion  those  cases  are  exactly  the  same. 
The  testator  must  be  taken  to  have  known  what  he  had 
done  by  the  previous  instrument  which  he  had  executed ; 
and,  whether  the  previous  instrument  werea  willoradeed, 
does  not,  in  my  opinion,  affect  the  questions  of  whether 
the  advancement  is  effectual  or  not.  Therefore  I  am  of 
opinion  that  this  lady  must  be  put  to  her  election,  whe* 
ther  she  will  choose  to  take  under  the  will,  and,  in  that 
case,  bring  into  hotchpot  the  money  that  she  has 
received. 

(a)  1  Keen,  769;  2  H.  of  Lordi  Cm.  131. 


Abstract  op  Dbcree. 

Declare  that  the  trust  for  accumulation  is  directed  to  be  made  daring 
the  entire  continuance  of  the  widowhood  of  the  Defendant  Jane;  but 
that  under  the  Thelltmon  Act,  such  accumulation  cannot  be  lawfully 
made  beyond  twenty-one  years  from  the  testator's  death. 

Declare  that  the  trust  for  accumulation  will  continue  until  the  death 
or  marriage  again  of  the  widow,  in  case  either  of  such  events  shall 
happen  before  the  expiration  of  the  twenty-one  years. 

Declare  that,  subject  to  the  trusts  for  accumulation,  the  corpus  has 
become  absolutely  vested  in  the  seven  children,  all  of  whom  have 
attained  twenty-one,  but  that  the  shares  are  not  payable  until  the 
death  or  second  marriage  of  the  widow,  but  are  liable  to  be  divested 
in  the  contingency  next  mentioned. 

Declare  that  the  trust  for  the  children  of  children  is  subsisting,  and 
will  continue  in  operation,  in  case  of  happening  of  the  event  provided 
for,  until  the  death  or  second  marriage  of  the  widow,  and  that  such 
trust  will  then  cease. 

Declare  the  settlement  on  the  daughter  Jane  an  ademption  or 
satisfaction  of  her  share  under  the  will,  and  to  be  brought  into  hotch- 
pot, but  without  interest— Rfg.  Lib,  1858,  A,foL  1824. 
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PHILPOTT  t;.  ST.  GEORGE'S  HOSPITAL. 
ATTORNEY-GENERAL  v.  PHILPOTT. 


March  22,  26. 


rpHE  Right  Honorable  JbAn  Reginald  Pindar,  Earl  Principles  on 
Seauchamp,  by  his  will,  gave  as  follows  : — "  And  Court  proceeds 

whereas  I  have  contemplated  erecting  and  endowing  «n»«t"««;g» 
r  ^  3  scheme  in 

almshouses,  either  upon  some  part  of  my  estate  or  else-  charity  cases. 

where  in  the  Hamlet  of  Newland  aforesaid,  for  the  ]^^^xl^^^ 

residence  of  twelve  or  some  larger  number  of  poor  men  pointed  out 

and  women,  members  of  the  Church  of  England,  who  th<  Court  is  * 

shall  have  been  employed  in  agriculture,  and  have  been  l»o"nd  to  carry 

reduced  by  sickness,  misfortune  or  infirmity:  now,  in  effect    But 

case  I  should  happen  to   die  without  effecting  such  ^^JJ'^^j^^jgP'®" 

object,  and  any  persons  or  person  should,  within  twelve  voted  to  charity 

months  after  my  decease,  at  their,  his  or  her  expense,  fher^J'are'ac- 

purchase  or  give  a  suitable  piece  of  land  in  Newland  cretions  of  the 

aforesaid  as  a  site  for  such  almshouses,  and  with  the  not  specifically 

intent  that  the  same  should  be  devoted  for  such  pur-  disposed  of,  or 

*  where  tlie  par- 

poses,  then  I  empower  and  direct  the  trustees  or  trustee  ticular  charitv 

for  the  time  being  of  this  my  will,  when  and  so  soon  as  Court  has  a 

such  land  shall  have  been  legally  dedicated  to  charita-  discretion. 

ble  uses,  provided  they,  he  or  she  shall  approve  the  was  founded 

scheme  of  the  intended  charity,  and  the  rules  and  regu-  for  almshouses 

•'  t  A  for  poor  men 

lations  proposed  for  the  government  thereof,  to  pay  to  and  women 

the  trustees  of  the  said  intended  charity,  out  of  such  "/jducedby 

part  of  my  personal  estate  as  is  hereafter  mentioned,  the  fortune,  or  in- 

snm  of  60,000/.,  to  be  by  them  devoted  to  the  several  f][JU'|{[;'^  ^^' 

purposes  of  the  charities,  in  the  manner  to  be  determined  not  authorize 

in  respect  of  the  funds  of  the  same,  but  so  nevertheless,  settling  a' 

that  ■c*'«°?*»  ^l 
sanction  the 

building  of  a 

hospital  or  infirmary  with  accommodation  for  the  almspeople. 
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that  the  said  sum  or  any  part  thereof  shall  not  be  ap- 
plied in  or  towards  the  purchase  of  any  lands  for  the 
purposes  of  such  charity. 

"  And  if  and  in  case  no  such  piece  or  parcel  of  land 
shall  be  found  and  provided  as  aforesaid,  or  being  such 
the  scheme  of  the  intended  charity,  or  the  rules  and 
regulations  for  the  government  thereof  shall  not,  in  the 
opinion  of  the  majority  of  my  said  trustees,  be  in  ac- 
cordance with  what  they  may  consider  my  wishes  upon 
the  subject  to  have  been,  then  I  give  and  bequeath  the 
said  sum  of  60,000/.  to  the  trustees  for  the  time  being  of 
St.  Georges  Hospital,  situate  at  Hyde  Park  Corner,  in 
the  county  of  Middlesex,  to  be  by  them  applied  to  the 
purposes  of  that  Institution." 

The  testator  died  in  1853,  without  having  effected  his 
object  in  his  lifetime.  After  his  death,  a  suitable  piece 
of  land  was  given  and  dedicated  to  the  charity  by  the 
Hon.  C  Grantham  Scott.  The  validity  of  the  bequest 
having  been  questioned,  it  was,  in  the  first  instance, 
held  to  be  opposed  to  the  Statute  of  Mortmain,  and 
invalid  (a),  but  the  House  of  Lords,  on  appeal,  sup- 
ported the  charitable  bequest  (&)• 

It  was  accordingly  ordered,  on  the  20th  of  January, 
1^58,  **  That  a  proper  scheme  for  the  future  management 
of  the  charity  be  settled  and  approved  by  the  Judge  of 
this  Court,  to  whom  this  cause  is  attached,  having  re- 
gard to  the  provisions  of  the  will  of  the  testator." 

The  Chief  Clerk  made  his  certificate,  approving  a 
scheme,  which  contained  the  following  clauses : — 

*'18.  The 


(ci)  21  Beav.  134. 


(6)  6  H.  o/  Lordi  Cat.  338. 
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"  18.  The  tniBtees  shall  cause  to  be  erected,  od  the  1869. 
piece  of  grouDd  in  the  parish  of  Newland  given  for  that 
purpose  by  the  Honorable  CAarks  Grantham  Scott, 
and  according  to  the  plans  to  be  approved  of  by  the  St.  Georoe'i 
Court  of  Chancery,  good  and  substantial  almshouses, 
to  be  called  '  The  BeaucAamp  Almshouses/  to  contain 
a  house  for  a  chaplain,  a  board  room,  and  other  neces- 
sary offices,  and  accommodation  for  twenty-four  alms- 
people,  as  hereinafter  mentioned  ;  that  is  to  say,  eight 
seta  of  rooms  (each  set  consisting  of  a  sitting-room, 
bed-room,  and  a  small  pantry  or  washhouse),  for  mar- 
ried couples,  eight  sets  of  rooms  for  single  men  or 
widowers,  and  eight  sets  of  rooms  for  spinsters  or 
widows.  The  building  shall  also  contain  accommo- 
dation for  a  matron  and  a  porter.  The  trustees  shall 
furnish  the  building  with  all  such  appropriate  furniture 
as  to  them,  from  time  to  time,  shall  seem  fit,  provided 
that  the  first  cost  of  executing  and  furnishing  such 
almshouses  shall  not  exceed  the  sum  of  12,000/.  The 
amount  to  be  so  expended  shall  be  raised  out  of  the 
principal  funds  of  the  charity.'* 


''  22.  The  almspeople  shall  consist  of  eight  married, 
eight  single  men  or  widowers,  and  eight  spinsters  or 
widows,  and  none  shall  be  admitted  as  almspeople  under 
the  age  of  fifty-five  years,  nor  shall  any  married  alms- 
man be  admitted  whose  wife  is  under  fifty  years  of  age. 
The  almspeople  shall  be  poor  persons  of  good  religious 
and  moral  character,  and  members  of  the  Church  of 
England,  and,  subject  to  the  provisions  hereinafter  con- 
tained, persons  who  have  been  engaged  in  agriculture, 
either  as  employers  or  employed,  and  have  been  reduced 
to  poverty  by  sickness,  misfortune  or  infirmity.*' 

In  settling  the  scheme,  the  Attorney-General  had 

proposed 


no 
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1869.        proposed  that  the  building  should  consist  of  a  centre 
^'^^^^'^^      and  two  wings ;  the  centre  to  be  devoted  to  the  use  of 
V.  a  chaplain  and  the  necessary  offices,  and  the  two  wings, 

Sj;j  Geoboe's  one  to  be  called  T/ie  Almslwuse  Wing,  and  the  other 
The  Hospital  Wing.  These  wings  were  to  be  fitted  up 
for  the  accommodation  of  twenty-four  almspeople; 
twelve  of  whom  were  to  consist  of  persons  labouring 
under  some  permanent  or  chronic  disease.  He  also  pro- 
posed that  there  should  be  a  nurse  in  addition. 


hosfital. 

Attorney- 
General 

V. 

Pbilpott. 


The  Attorney-General  took  out  a  summons  to  vary 
the  certi6cate  in  manner  following : — "  By  providing, 
in  the  scheme  approved  of  in  the  certificate,  for  the 
appropriation  of  some  portion  of  the  building  to  be 
erected,  as  provided  in  the  certificate,  to  the  purposes 
of  an  infirmary  or  almshouse  for  sick  or  disabled  per- 
sons, with  directions  for  management  adapted  to  such 
appropriation." 

The  matter  was  referred  into  Court. 

Mr.  R.  Palmer  and  Mr.  T.  H.  Terrell  for  the  At- 
torney- General f  in  support  of  the  summons  to  vary  the 
scheme,  argued  that  the  proposed  variation  of  the 
scheme  would  best  effect  the  wishes  of  the  testator, 
and  that  it  was  warranted  by  the  terms  of  the  gifl,  and 
would  be  more  beneficial  to  the  objects  of  the  charity, 
and  that  the  Court,  in  the  settlement  of  the  scheme, 
had  full  jurisdiction  to  sanction  it. 


Mr.  Lloyd  and  Mr.  Wickens,  for  the  trustees,  argued 
that  the  effect  of  the  proposed  variation  in  the  scheme 
was  altogether  to  change  the  character  of  the  charity 
from  almshouses  to  a  hospital  or  infirmary.    That  this 


was 
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Ill 


was  contrary  to  the  expressed  wishes  of  the  founder,        1859. 
and  was  disapproved  of  by  the  trustees.  ^-^v-*^ 

Mr.  C.  T.  8imp$an,  for  the  DefendanU,  except  St.  St.  George'. 
_,          ,__.;.           -                      ,.         iTi  Hospital. 

George  s  Hotpxtalj  against  whom  proceedings  had  been  xttornbt- 

stayed.  Gkhbral 


Mr.  R.  Palmer,  in  reply. 


Philpott. 


The  Mastbr  of  the  Rolls. 

The  cases  of  Philpott  v.  St.  George* s  Hospital  and  March  26. 
Ashton's  Charity  are  so  connected  together  with  re- 
spect to  the  observations  I  have  to  make,  that  I  pro- 
pose to  give  my  judgments  upon  them  conjointly. 
Having  come  to  what  would,  primd  fade,  appear  to 
be  opposite  conclusions  in  the  two  cases,  it  becomes 
important  that  I  should  explain  the  principle  on  which 
I  proceed,  and  which,  in  my  opinion,  regulates  cases  of 
this  description.  It  has,  I  think,  of  late,  been  sometimes 
considered,  that  whenever  the  Court  had  to  direct  a 
scheme  to  be  framed  for  the  establishment  of  a  charity, 
it  had  power  to  deal  with  the  property  as  it  pleased, 
and  in  point  of  fact  to  do  anything,  which,  within 
certain  limits,  it  thought  expedient  to  be  done  with 
the  property.  A  more  erroneous  opinion,  and  one  less 
in  accordance  with  the  decisions  of  this  Court  in  matters 
of  charity,  can  hardly  be  conceived.  The  confusion  and 
error  have  arisen  from  this, — that  the  Court  has  an 
unlimited  power  and  discretion  or  nearly  so,  in  some 
cases,  in  which  it  makes  a  scheme,  but  that  in  other 
cases  it  has  not.    The  distinction  consists  in  this:-^If 

the 
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1859.       the  testator  has,  by  his  will,  poiDted  out  clearly  what  he 
^^"^^      intends  to  be  done,  and  his  directions  are  not  contrary 
^^  to  the  law,  this  Court  is  bound  to  carry  that  intention 

^H^f!***"'*  ^°^^  effect,  and  has  no  right  and  is  not  at  liberty  to 
speculate  upon  whether  it  would  have  been  more  expedient 
or  beneBcial  for  the  community  that  a  different  mode  of 
application  of  the  funds  in  charity  should  have  occurred 
to  the  mind  of  the  testator,  or  that  he  should  have  directed 
some  different  scheme  for  carrying  his  charitable  inten- 
tions into  effect.  Accordingly,  instances  of  charities  of 
the  most  useless  description  have  come  before  the  Court, 
but  which  it  has  considered  itself  bound  to  carry  into 
effect. 

But  there  are  other  cases  where  the  testator  has 
devoted  funds  to  charity  generally,  and  has  not  specified 
any  particular  charity  or  application  of  the  funds.  In 
these  cases  the  Queen,  by  her  sign  manual,  directs  the 
charity  to  be  carried  into  effect  by  the  Attorney-General 
or  by  this  Court,  which  then  has  the  full  power  to  adopt 
any  scheme  which  the  Attorney-General,  after  consider- 
ing the  matter  fully,  should  deem  expedient.  So, 
also,  where  there  are  accretions  to  a  charity,  which 
are  not  specifically  disposed  of,  the  Court,  in  that  case, 
may,  to  some  extent,  act  in  a  similar  way.  So,  also, 
where  a  fund  is  given  for  a  particular  object,  which 
entirely  fails,  as 'in  the  case  of  Lady  Mico's  Charity  (a), 
where  a  large  property  was  given  for  the  redemption  of 
Christian  slaves  in  Barbary^  and  the  charity  failed 
for  want  of  objects.  In  these  cases,  the  Court,  under 
what  is  called  the  doctrine  of  cy-pres,  may  regu- 
late the  application  of  the  charity  funds  consistently 
with  the  law  of  the  country  and  the  view  of  the  Attorney- 
General.  But  in  this  case  of  Pliilpott  v.  St.  Oeorge^$ 
Hospital^  the  Court  has  to  carry  into  effect  a  charity 

founded 
(a)  2  Been,  317»  n. 
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founded  by  the  testator  himBelf,  and  therefore  it  is  not 
in  a  position  to  do  what  it  pleases,  but  it  must  do  that 
which  is  in  accordance  with  the  will  of  the  testator. 

The  testator,  by  his  will,  recites  that  he  had  contem- 
plated ''  erecting  and  endowing  almshouses  for  poor 
men  and  women,  reduced  by  sickness,  misfortune  or 
infirmity,"  and  then  he  proceeds  to  say,  that  in  case 
any  person  should  give  **  a  site  for  such  almshouses," 
then  60,000/.  is  to  be  ''  devoted  to  the  several  purposes 
of  the  said  charity."  He  also  gives  a  considerable  dis- 
cretion to  his  trustees  as  to  "  the  scheme  of  the  intended 
charity,  and  the  rules  and  regulations  proposed  for  the 
government  thereof." 

The  land  having  been  given,  a  scheme  has  been 
framed  for  founding  almshouses.  But  the  Attorney- 
General,  to  whose  opinions  and  suggestions  this  Court, 
in  all  cases,  pays  the  greatest  regard,  suggests  an  ad- 
dition to  the  almshouses,  which  would,  in  his  and 
probably  in  the  opinion  of  most  persons,  be  a  more 
beneficial  application  of  the  fund  than  simply  giving  it 
for  almspersons,  generally,  who  are  reduced  to  poverty 
by  reason  of  **  sickness,  misfortune  or  infirmity ;"  and 
what  is  proposed  by  him  is  something  in  the  nature  of 
an  hospital  to  be  attached  to  them ;  but  I  find  nothing 
in  the  will  of  the  testator  to  warrant  this.  It  occurred 
to  me,  in  the  course  of  the  argument,  that  I  might, 
to  a  certain  extent,  adopt  the  view  of  the  Attorney- 
General,  still  making  it  an  almshouse,  by  directing  that 
the  trustees  should  have  regard,  in  the  first  instance, 
and  give  priority  to  persons  who  were  reduced  by  "sick- 
ness or  infirmity,"  over  those  who  were  reduced  by 
**  misfortune."  But  upon  looking  through  the  will,  I  do 
not  think  there  is  anything  in  it  which  justifies  even 

that 
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that  view  of  the  case.  No  doubt  the  approbation  of 
the  trustees  is  a  matter  of  importance,  but  only  because 
the  testator  has  entrusted  them  with  considerable  dis- 
cretion, for  otherwise  the  whole  discretion  would  be 
vested  in  the  Court.  I  regard  their  opinion  in  the 
matter  with  very  considerable  respect.  They  are  op- 
posed to  this  variation  of  the  scheme,  not  considering 
that  it  comes  within  the  scope  of  the  will.  I  also  think 
that  there  is  not  anything  in  the  will  to  give  precedence 
to  one  applicant  over  another,  I  am  of  opinion  that  they 
must  all  stand  on  their  own  footing,  always  considering 
that  the  trustees  themselves,  in  the  selection  of  the 
objects,  will  be  regulated  by  that  which  they  think  will 
be  most  beneficial  to  the  community. 


Accordingly,  in  the  case  o{  Attorney^ Oeneral  v.  Phil- 
pottf  I  am  of  opinion  that  I  cannot  vary  the  scheme  in 
the  manner  proposed,  but  the  scheme  must  stand  as  it  is. 


It  was  a  proper  case  to  be  brought  before  the  Court, 
and  the  costs  of  all  the  proceedings  must  be  paid  out  of 
the  charity. 
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Rfi  ASHTON'S  CHARITY. 

March  26. 

rpHIS  case  was  argued  before  the   Master  of  the  a  testatrix 
J-     Roll.,  in  Chambers,  by  Sr^lfil"" 

men  and  for 
other  charita- 
Mr.  T.  H.  Terrell  and  Mr.  Wichens  for  the  several  ble  objects,  and 
^«-«:^^  "he  gave  the 

P»'^e8-  re.i£ieofth« 

income  to  the 
six  alms- 
His  Honor  reserved  his  judgment,   which   he   now  women.   The 

delivered  in  open  Court  ^MtSy  ii^™^ 

creased,  Htld^ 
that  the  alma- 
women  were 
not  entitled  to 
the  surplus  in- 
come, as  the 
effect  would  be 
The  Mastbr  of  the  Rolls.  to  defeat  the 

intention,  by 
making  them 
The  observations  I  have  made  in  Philpott  v.  St.  cease  to  be 

George's  Hospital (^a)  apply  in  a  great  measure  to  the  tf^/rf^alw,"' 

case  of  AshtofCs  Charity,  which  was   a  case  argued  that  the  other 

.        ,     objects  were 
before  me  in  Chambers.     I  was  desirous  to  mention  it  not  entitled 

in  Court  for  the  purpose  of  explaining  my  views  on  the  |J*[®.^'     * 

subject  as  well  as  from  its  connection  with  the  other  plicable  to 

*^*^®-  rally,  and  that 

the  foundation 
The  case  of  AshtotCs  Charity  was  this: — A  lady,  of  a  school  was 

before  the  passing  of  the  Mortmain  Act,  left  a  very  to^^puj^i^  i,, 
considerable  property  for  the  purpose  of  founding  cer- 
tain almshouses  at  Dunstable,    The  words  of  her  will 
are  these  : — She  appoints  six  trustees,  and  devises  this 

property 
(a)  Ante,  p,  107. 
i2 
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1859.  property  to  them,  upon  trust  that  the  said  Thomas 
^"^^'^^  ^  Ayrescombe  and  the  five  others  therein  named  should 
Chabity.  settle  the  same  as  a  fund  and  provision  for  raising  and 
paying  the  sum  of  6/.  per  annum  for  the  use  of  each 
and  every  the  six  almsworaen,  to  be  harbored  in  certain 
almshouses  therein  mentioned,  as  by  her  then  lately 
built  at  Dunstable,  who  she  willed  should  be  such  as 
attended  the  worship  of  God  in  the  Church  of  England 
on  the  Sabbath  day  at  Dunstable,  for  buying  them  a 
gown  and  petticoat,  all  of  the  same  colour,  and  for 
their  firing  and  other  necessaries,  payable  quarterly; 
and  also  a  further  fund  for  repairing  the  said  alms- 
houses from  time  to  time,  and  paying  1/.  yearly  for  a 
dinner  for  her  trustees ;  and  also  to  raise  a  fund  of 
6Z.  4^.  per  annum,  to  be  by  2^.  per  week  laid  out  in 
bread,  to  be  by  the  minister  and  churchwardens  of  the 
parish  of  Dunstable  weekly,  every  Sunday  after  morn- 
ing service,  distributed  among  so  many  poor  of  the  said 
parish  of  Dunstable  which  were  the  most  constant  at 
Divine  service  in  the  church,  as  they  should  think  fit 
And  also  for  raising  1/.  10s.  a  year  for  ever,  or  more, 
when  there  should  be  really  occasion  for  more,  for  or 
towards  repairing,  cleaning  or  keeping  in  repair  a  clock, 
which  the  testatrix  had  given  or  set  upon  the  school- 
house  at  Dunstable.  And  she  willed  that  the  remainder 
of  the  rents  and  profits  of  the  said  farm,  lands  and 
premises  should  be  yearly  divided  and  distributed  unto 
and  amongst  the  six  alraswomen  in  the  six  almshouses 
by  her  built  at  Dunstable.  That  is  the  whole  of  the 
gift  and  the  material  words  are  those  with  respect  to 
the  residue. 

She  also,  by  her  will,  founded  another  charity  in 
these  terms : — And  in  case  her  said  daughters  should 
die  without  issue  living  at  her  death,  then,  after  her 

death. 
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death,  the  testatrix  gave  and  devised  to  the  said  Thomas        1859. 
Ayrescombe  and  the  four  others  therein    named,  and      ^'^^^^"^^  ^ 
their  heirs,  all  the  residue  of  her  messuages,  lands,  tene-     Cbaritt. 
ments,  hereditaments  and  real  estate  not  thereinbefore 
particularly  disposed  of,  upon   trust  annually,  in   the 
month  of  January,  to  pay  and  apply  one  equal  moiety 
of  the  rents  and  profits  of  the  last-mentioned  premises, 
after  all  charges  and  expenses   concerning   the  same 
should  be  deducted,  for  and    towards  the  relief  and 
support  of  thirty  poor  clergymen's  widows,  of  sober  life 
and  conversation,  such  as  the  trustees  should  think  the 
most  deserving. 

In  1848,  a  scheme  was  approved  of  by  this  Court  for 
the  purpose  of  carrying  into  effect  these  charities,  and 
which  very  properly  kept  the  charities  perfectly  dis- 
tinct. It  appointed  five  trustees,  who  are  trustees  of 
both  charities ;  but  it  appointed  three  others,  who  were 
trustees  merely  of  the  charity  in  favor  of  clergymen's 
widows.  So  that,  in  point  of  fact,  there  were  eight  of 
one  and  five  of  the  other;  three  belonging  exclusively  to 
the  latter,  and  five  trustees  belonging  to  both.  It  kept 
th6  two  estates  perfectly  distinct,  and  it  gave  precise  and 
express  directions  for  that  purpose,  and  it  gave  express 
directions  as  to  what  was  to  be  done  with  the  property. 
The  testatrix  died  in  1728,  or  about  a  century  and  a 
quarter  ago,  and  since  that  time  this  has  occurred : — 
A  considerable  portion  of  her  property  was  at  Luton, 
and  by  reason  of  the  great  increase  of  the  value  of  the 
property  at  Luton,  although  the  income  of  the  charities 
remains  the  same  as  it  was  before,  6,000/.  has  lately 
been  produced  by  the  sale  of  outlying  property  for  the 
purpose  of  building.  Accordingly  this  sum  of  6,000/. 
is  now  to  be  applied  by  this  Court  for  the  purposes  of 
the  charity,  and  the  question  is,  in  what  way.    There  are 

two 
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1859.  ^^o  proposals  before  me;  one  is,  that  the  6,000/.  shall 
^•^^^^^^^  be  applied  solely  for  the  purpose  of  the  second  charity. 
Charity.  *^®^  '®>  ^"  favor  of  clergymen's  widows.  Another  is, 
that  it  shall  be  applied  entirely  for  local  purposes  in  the 
neighbourhood  of  Dunstabk,  either  in  increasing  the 
almshouses,  or  in  founding  a  school,  in  which  case,  Zatton 
puts  in  this  claim  and  suggests,  that  as  the  property 
came  principally  from  Luton,  it  would  be  but  equitable 
that  Luton  should  have  a  considerable  share,  and  that 
a  school  should  be  founded  at  Luton.  If  a  school  is  ap- 
proved of,  then  the  mode  and  the  direction  of  the  school 
is  a  matter  of  amicable  contest.  It  is  suggested  on  all 
hands,  that  if  there  is  to  be  a  school,  it  is  to  be  rigorously 
and  strictly  a  Church  of  England  school,  it  being  very 
obvious,  from  the  will,  what  the  views  and  opinions  of 
the  testatrix  were.  On  the  other  hand,  it  is  suggested 
that  although  it  should  be  a  Church  of  England  school, 
yet  that  the  children  of  Dissenters  should  be  admitted  to 
instruction,  upon  the  usual  terms  on  which  the  Court 
has  been  in  the  habit  of  providing  for  such  a  matter  in 
schemes  for  the  establishment  of  Church  of  England 
schools. 

The  first  question  is,  whether  the  testatrix  has  disposed 
of  this  surplus  ?  She  says  that  the  residue  is  to  be  given 
to  **  the  six  almswomen  in  the  six  almshouses."  There- 
fore the  residue  is  not  to  be  applied  for  an  additional 
number  of  almshouses  or  an  additional  number  of  alms- 
people,  but  it  is  to  those  six  almswomen.  But  I  appre^ 
bend  that  the  additions  to  the  increase  of  almswomen 
must  have  some  limit.  Suppose  the  increase  of  the 
property  be  increased  to  6,000/.  a  year,  was  each  alms- 
woman  to  have  1,000/.  a  year?  if  so,  she  would  then 
cease  to  be  an  almswoman.  It  is  clear  that  this  could 
not  have  been  the  object  of  the  testatrix,  because  the 

person 
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pereon  so  recemng  it  would  be  far  beyond  the  condition  1859. 
of  an  almswoman.  The  Court  then  must  deal  with  this  "^^^r^i^  ^ 
case,  as  in  many  others  of  an  indefinite  character,  such  Ca^RiTY. 
as  those  relating  to  '^notice"  and  ''time/'  and  de- 
termine what  is  the  reasonable  limit  to  be  put  on  the 
income  of  the  almswomen.  I  am  of  opinion  that  if 
this  money  were  divided  amongst  the  almswomeUi  they 
would  thereupon  cease  to  be  almswomen,  and  that  such 
an  application  of  the  residue  would  not  have  the  effect 
intended  by  the  testatrix,  but  would  destroy  her  object. 
So  far  from  being  persons  taken  from  a  low  rank  in 
life,  they  would  then  be  persons  from  a  higher  rank, 
and  instead  of  being  almswomen  they  would  be  persons 
receiving  a  considerable  income,  especially  if,  as  is  pro- 
bable, the  income  should  go  on  increasing  for  a  con- 
siderable length  of  time. 


It  is  to  be  observed,  that  the  whole  of  this  property  is 
given  to  the  almswomen,  and  that  no  portion  of  it  is 
given  to  the  other  objects  of  the  charity;  if  therefore  it 
is  not  to  go  to  the  almspeople,  it  comes  exactly  into  the 
situation  of  property  devoted  to  charity,  but  as  to  which 
no  specific  purpose  is  directed,  in  which  case,  I  am  no 
more  at  liberty  to  give  it  to  the  second  objects  of  her 
bounty  than  I  should  be  if  it  were  a  separate  fund, 
given  by  her  for  general  charitable  purposes,  without 
describing  what  they  were  to  be. 

Accordingly,  in  this  view  of  the  case,  being  of  opinion 
that  it  ought  not  to  go  to  the  almswomen,  I  am  of 
opinion  that  the  rule  laid  down  by  Lord  Cottenham  (a) 
applies  in  the  present  case,  and  that  the  best  thing  that 

can 

(a)  See  The  Attorney-General  Craig  if  Ph,  208 ;  10  CI.  Sf  Fin. 
T.  The   Inmmongeri*  Company y      915,  reversing  2  Beav,  313. 
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1859.  can  be  done  with  this  charity  is  to  apply  it  for  the 
^"^^^^^^  ^  purposes  of  a  school.  I  am  of  opinion  that  it  must  be 
Charity.  ^  Church  of  England  school,  but  a  school  admitting 
the  children  of  Dissenters  on  the  terms  upon  which  the 
Court  usually  admits  them.  Admitting,  to  the  fullest 
extent,  that  the  testatrix's  opinions  were  those  of  the 
Church  of  England^  the  effect  of  her  will  is  to  give  no 
directions  at  all  respecting  this  fund,  which  is  to  be 
applied  simply  to  charity. 

Accordingly,  I  am  of  opinion  that  the  proper  course 
to  take  is,  to  apply  it  towards  a  school ;  but  I  do  not 
think  I  am  at  liberty  to  found  one  at  Luton ;  it  must 
be  founded  at  DunstabUf  where  the  charity  itself  was 
originally  founded. 
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WILSON  V.  KEATING. 

May  11,  12. 

rpHIS   suit,   instituted    by   Robert   Wilson    against  A.  transferred 

Robert  Keating^  prayed  the  specific  performance  \y  a^eed  ei- 

of  an   agreement  to  purchase  from  the  Plaintiff  106  «5uted  by  both 

shares  m  a  joint-stock  company  called  '*  The  Newcastle  admitted  the 

Commercial  Banking  Company;'  and  that  the  Defendant  P»yrofntof  ^^e 
^  -r     ^»  coDsideration 

might  be  ordered  to  pay  the  Plaintiff  the  purchase-  money.    The 

».^.,^.*  money  not 

"<>"«y-  having  really 

been  paid,  A^ 

filed  a  bill 

It  appeared  that  John  Sadleir  (deceased)  had  pro-  against  B  to 

jected  a  scheme  for  buying  up  joint-stock  banks  and  ment    B. 

unitine  them  into  one  crreat  establishment.     In  pur-  •J**®^  *^*'  * 

suance  of  tnis  scheme,  by  an  agreement  dated  the  oth  (C.)  had  told 

of  October,  1865,  and  made  between  WiUiam  Walker  ^^  ^^l^^ 

(the  managing  director  of  the  Newcastle  Commercial  the  shares  and 

Banking  Company)  of  the  one  part,  and  James  Sadleir  ^.^  name  as  a 

(the  brother  of  John)  and  Mr.  Law  and  Mr.  Kennedy  of  trustee,  and 
.  _  trr  iw  1  1         .  1  •  J         that  B.  would 

the  other  part.  Walker  undertook,  withm  seven  days  incur  no  re- 

from  the  26th  day  of  October  instant,  to  procure  to  be  [^^"/il^j"^^!;^" 

transferred  to  the  parties  of  the  second  part  or  such  been  paid  for; 

other  persons  as  they  should  nominate  not  less  than  juc^ed^theXS 

4,000  shares  in   the  Newcastle   Commercial  Banking  in  question, 

Company  at  6/.  per  share.     And  that  the  present  di-  gigned,  on  the 

rectors  of  the  company  would  do  all  acts  requisite  or  f«**|*  ?f  *^® 
_  *.     r  ,  .        /.   ,  1  recital  con- 

proper  for  transfernng  to  the  parties  of  the  second  part  uined  in  it, 

the  effective  management,  direction  and  control  of  the  ^^"^  *^®  P""^ 
«*  '  chase-money 

company,  and  would,  either  by  disqualification  or  by  had  been  paid, 
resignation,  vacate  their  offices,  in  order  to  the  election  ^^  ^'^  defence 
of  the  parties  of  the  second  part,  or  their  nominees,  as  to  the  Plain- 
directors  in  their  stead.    The  parties  of  the  second  part  and  that  B.  ' 

undertook  with  Walker  that  they  would,  by  themselves  ''^  *J^"°^  ^ 

^  '     -^  pay  the  pur- 

or  chase-money. 
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or  their  nominees,  accept  transfers  of  so  many  shares 
as  should,  within  six  months,  be  offered  to  them  by 
Walker  or  any  other  registered  shareholders,  and  pay 
5/.  per  share  for  them. 

By  another  agreement  between  the  same  parties,  the 
shares  taken  were  to  be  deposited  with  Walker  until 
the  purchase-money  for  them  had  been  paid. 

The  bill  alleged  that  the  Defendant  bad  agreed  to 
purchase  106  shares  from  the  PlaintiflT  for  525/.  As 
to  this,  it  appeared,  that  by  a  deed  of  transfer  dated  the 
20th  day  of  November^  1855,  expressed  to  be  made 
between  the  Plaintiff  of  the  first  part,  the  Defendant  of 
the  second  part,  and  the  company  of  the  third  part, 
and  duly  signed  and  executed  by  the  Plaintiff  and 
Defendant,  after  reciting  that  the  Plaintiff  being  pos- 
sessed of  105  shares  had  contracted  and  agreed  with 
the  Defendant  for  the  sale  of  them  to  him  at  the  price 
of  525/.,  it  was  witnessed,  that  in  consideration  of  525/. 
therein  stated  to  have  been  paid  to  the  Plaintiff  by  the 
Defendant,  at  or  before  the  execution  thereof,  the 
receipt  of  which  said  sum  of  525/.  the  Plaintiff  was 
thereby  stated  to  acknowledge,  and  from  the  same  to 
release  and  discharge  the  Defendant,  the  Plaintiff  did 
thereby  transfer  unto  the  Defendant'  105  shares,  to- 
gether with  all  dividends  then  due  and  to  become  due 
thereon,  subject  nevertheless  to  the  covenants  contained 
in  the  deed  of  settlement  of  the  company. 

The  consideration  was  not  in  ikct  paid,  and  the  De- 
fendant, after  the  death  of  John  Sadletr^  by  suicide, 
in  February^  1856,  and  ufier  the  Newcastle  Banking 
Company  had  stopped  payment  in  Auguet  following, 
refused  to  pay  it.  Upon  this,  the  Plaintiff  brought  an 
action  at  law  to  recover  the  amount,  but  he  found  that 

be 
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he  had  no  remedy  at  law,  being  estopped  by  the  8tate- 
mentB  and  the  release  contained  in  the  deed  executed 
by  him.  The  Plaintiff  then  filed  this  bill,  praying,  in 
effect,  for  payment  of  the  purchase-money* 

The  Defendant  contended  that  be  was  a  mere  trustee, 
but  the  bill  alleged  that  he  had  acted  as  owner,  thai 
these  shares  had  formed  his  qualification  as  director, 
and  that  he  had  received  12L  I2s.  6d.  for  dividends. 
The  Court,  however,  passing  by  these  matters,  relied 
solely  on  the  statement  made  by  the  Defendant  himself 
in  his  answer,  which  was  as  follows : — 

''  Some  time  in  the  month  of  November,  1865,  but 
when  precisely  I  cannot  recollect,  John  Sadleir  told  me 
that  he  had  made  arrangements  for  purchasing  the 
Newcastle  Banhing  Company,  and  that  he  had  put 
some  of  the  shares  in  my  name.  I  told  him  that  I 
could  not  take  them,  as  I  had  no  money  to  pay  for 
them ;  upon  which  he  replied,  that  that  was  not  what 
he  meant,  but  I  was  to  act  as  trustee  for  him,  and  that 
I  should  incur  no  responsibility  in  so  doing,  as  the 
shares  were  already  paid  for,  and  he  produced  to  me 
one  or  two  deeds  of  transfer,  I  forget  which,  and 
shewed  me  the  recital  therein  that  the  purchase-money 
for  the  shares  had  been  paid,  which  I  read,  and  he 
asked  me  to  sign  the  said  deeds  or  deed,  which  I  did, 
on  the  faith  of  the  recital  that  the  shares  were  paid  for ; 
but  when  I  signed  the  said  deed  or  deeds  I  bad  no 
idea  of  taking  any  beneficial  interest  under  the  deed  or 
deeds,  and  I  have  never  claimed  any  such  beneficial 
interest,  and  I  considered  that  the  shares  transferred  to 
me  were  to  be  held  by  me  merely  as  trustee  for  John 
Sadleir,  and  that  I  should  incur  no  responsibility  in 
respect  of  them.  I  believe  that  the  deeds  or  one  deed 
of  transfer  which  were  executed  by  me  as  aforesaid  was 

the 
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1869.  the  deed  of  transFer  set  forth  in  the  sixth  paragraph  of 
the  Plaintiff's  bill.  John  Sadleir^  at  the  same  time  I 
executed  the  said  deeds  or  deed,  also  informed  me  that 
I  had  been  appointed  a  director  of  the  company,  and 
that  he  wished  me  to  accept  the  office.  Immediately 
after  I  had  signed  the  said  deed  or  deeds  John  Sadleir 
took  it  or  them  away  with  him,  and  I  have  never  seen 
it  or  them  since.  I  was  first-cousin  to  John  Sadleir 
and  was  intimately  acquainted  with  him,  and  had  a 
great  personal  regard  for  him  and  the  fullest  reliance  in 
his  word  and  in  his  integrity,  and  I  was  not  undeceived 
in  my  opinion  of  him  until  after  his  death,  which 
occurred  on  the  17th  of  February,  1856,  by  his  own 
hand,  under  circumstances  which  have  become  no- 
torious, and  which  it  is  therefore  unnecessary  to  repeat." 
He  said  afterwards  : — "  The  Newccuttle  Banking  Com- 
pany stopped  payment  on  the  26th  of  August,  1856. 
Except  as  regards  the  fact  of  my  having  signed  the 
deeds  or  deed  of  transfer,  and  the  circumstances  under 
which  I  signed  them,  and  the  representations  made  to 
me  by  the  said  John  Sadleir  as  aforesaid,  I  was  wholly 
ignorant  of  all  the  facts  and  circumstances  hereinbefore 
stated  until  some  time  after  the  death  of  John  Sadleir, 
and  some  of  the  said  facts  and  circumstances  I  have 
only  discovered  since  the  filing  of  the  Plaintiff's  bill, 
and  the  first  time  that  I  heard  of  there  being  any  agree- 
ment for  the  purchase  of  shares  in  the  Newcastle  Bank 
between  John  Sadleir,  F.  L  Law  and  B.  H.  Kennedy, 
was  some  time  after  the  death  of  John  Sadleir,  when 
Mr.  CyShea,  the  manager  of  the  Newcastle  Banking 
Company,  told  me  that  they  were  to  give  61.  a  share  for 
them,  and  that  they  were  to  be  allowed  a  year  to  pay 
for  them.  I  never  gave  any  authority,  directly  or  in- 
directly, to  John  Sadleir,  James  Sadleir,  F.  1.  Law  and 
the  said  R.  H,  Kennedy,  or  any  or  either  of  them,  to 
purchase  or  negotiate  on  my  behalf  for  the  purchase  of 

any 
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any  shares  in  the  said  Newcastle  Company  with  any  1869. 

shareholder  in  the  said  company."  ^i^N/-^^ 

Wilson 

Mr.  R.  Palmer  and  Mr.  A.   Q.  Marten,  for  the  Kbatiho. 
Plaintiff. 

Mr.  Selwyn  and  Mr.  H.  Stevens,  for  the  Defendant 


The  Master  of  the  Rolls. 

By  a  deed  made  between  the  Plaintiff  of  the  first 
part  and  the  Defendant  of  the  second  part,  the  Plain- 
tiff, in  consideration  of  62.  per  share,  conveyed  106 
shares  in  a  joint  stock  company  to  the  Defendant. 
Both  parties  executed  that  deed,  but  the  purchase 
money  being  unpaid,  the  Plaintiff,  by  this  bill,  asks 
that  the  Defendant  may  be  ordered  to  pay  it.  If  it  stood 
there,  the  relief  asked  would  be  a  mere  matter  of  course. 
It  is  true  that  the  deed  recites  that  the  purchase-money 
had  been  paid,  and  the  Plaintiff  admits  that  fact  by  his 
signature,  but  that  is  a  matter  which,  in  this  Court,  can 
always  be  contested  and  disproved  by  evidence,  and 
here  not  only  is  it  proved  but  it  is  admitted  that  the 
Plaintiff  has  never  been  paid. 

In  that  state  of  things,  what  is  the  answer  to  the 
Plaintiff's  demand  ?  It  is  said  that  no  contract  between 
the  Plaintiff  and  Defendant  has  been  proved,  but  in  my 
opinion  that  rests  upon  a  fallacy.  As  I  suggested  in 
the  course  of  the  argument,  the  contract  is  not  neces- 
sarily a  matter  distinct  from  the  conveyance.  There 
may  be  a  prior  contract,  distinct  from  the  deed,  which  is 
carried  into  effect  by  and  merged  in  the  subsequent  deed, 
but  that  is  not  necessarily  so.  Thus,  where  A,  conveys 
property  to  B.,  in  consideration  of  a  sum  of  money,  the 
deed  usually  recites  a  contract  between  the  parties,  but 

there 
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there  may  be  no  pre-existing  contract  or  arrangement 
upon  the  subject,  and  then  the  deed  itself  constitutes 
both  the  contract  and  the  conveyance  to  the  purchaser, 
and  vests  the  right  of  the  property  in  the  grantee  and 
the  right  to  receive  the  purchase-money  in  the  grantor; 
and  if  the  purchase-money  be  not  paid,  the  vendor  is 
entitled  to  come  here  and  obtain  a  decree  for  its  pay- 
ment. 

In  point  of  fact,  in  all  sales  of  stock  and  shares  through 
brokers,  there  is  no  previous  contract  between  the  par- 
ties, the  whole  matter  is  settled  through  the  instru- 
mentality of  third  persons,  and  the  parties  never  see  or 
know  anything  about  each  other.  But  the  objection 
which  is  raised  here  is  not  confined  to  the  sale  of  stocks 
or  shares,  it  would  equally  apply  to  the  sale  of  land. 

If  a  person  conveyed  a  farm  to  another,  nominally  in 
consideration  of  1,000/.,  but  the  Plaintiff,  not  having 
received  the  purchase-money,  had  come  and  asked  for 
payment  of  it  by  the  Defendant,  it  might  just  as  well 
be  said,  "  you  have  proved  no  contract  whatever  between 
the  parties."  I  say  this  Court  could  not  listen  to  any 
such  objection : — it  is  quite  untenable.  It  is  true  the 
deed  does  estop  the  parties  at  law,  because  at  law  you 
cannot  contradict  the  deed,  but  it  is  settled  by  abundance 
of  authority,  that  in  this  Court  you  can  contradict  the 
statement  of  the  payment  of  the  purchase-money;  nay 
more,  though  there  is  a  receipt  for  the  purchase-money 
endorsed  and  duly  signed  by  the  vendor,  yet,  even  then, 
the  vendor  would  have  a  lien  on  the  estate  for  the  un- 
paid purchase-money,  and  which  would  also  be  a  debt 
due  from  the  purchaser  to  the  vendor.  It  would  not  lie 
in  the  mouth  of  the  purchaser  to  say,  **  you  may  take 
back  your  land  if  you  please,"  for  the  seller  would  be 
entitled  to  say,  "  you  have  bought  this  land  from  me ; 

you 
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you  have  executed  this  deed ;  you  have  got  the  land, 
and  I  insist  upon  your  paying  me  the  purchase-money/' 
In  my  opinion,  this  Court  would  enforce  payment,  and 
hold  that  the  objection  could  not  be  supported.  KsATmo. 

Another  argument  is,  that  Mr.  Walker  was  not  the 
agent  of  the  Defendant.  I  think  that  is  so,  and  that  he 
was  the  agent  of  the  Plaintiff,  but  as  the  purchaser  him- 
self actually  executed  the  deed,  it  is  wholly  immaterial 
whether  he  had  any  agent  in  the  matter  or  not.  If  the 
deed  bad  been  executed  by  a  person  on  behalf  of  the 
Defendant,  or  if  there  had  been  an  agreement  signed  by 
some  person  as  his  agent,  then  it  would  have  been  ma- 
terial to  prove  the  agency ;  but  when  a  person  executes 
a  deed  which  conveys  the  property  to  him,  and  accepts 
that  conveyance  by  the  execution  of  that  deed,  it  is 
wholly  immaterial  whether  he  employs  an  agent  or  not 
in  the  matter.  I  am  assuming  throughout  that  there 
exists  nothing  to  entitle  the  Defendant  to  set  aside  the 
transaction  on  the  ground  of  misrepresentation,  fraud 
or  mistake ;  if  there  be  it  would  be  necessary  for  the 
Defendant  to  take  some  proceeding  himself  to  set  it 
aside. 

In  that  state  of  the  case,  and  the  purchase-money 
remaining  unpaid,  it  is  properly  said,  that  the  burthen  of 
proof  lies  upon  the  Defendant  to  shew  sufficient  grounds 
for  not  having  performed  that  which  he  hss  undertaken 
by  the  deed.  I  cannot  put  the  case  more  favorably  for 
the  Defendant  than  by  taking  his  own  statement,  but  in 
my  opinion  it  constitutes  no  answer  to  the  relief  to  which, 
in  my  opinion,  the  Plaintiff  is  entitled. 

What  the  Defendant  himself  says  in  his  answer  is 
this : — He  says,  **  Some  time  in  the  month  of  Notemherp 
1866,"  &c. — [See  this  passage  stated  anti,page  123]. 

The 
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1859.  The  question  is,  whether  this  conversation  with  Mr. 

John  Sadleir  can  exonerate  the  Defendant  from  the 
contract  contained  in  this  deed  which  he  executed  to 
purchase  those  shares  from  the  Plaintiff.  This,  at  all 
events,  is  certain,  that  John  Sadleir  was  not  the  agent 
of  the  Plaintiff,  who  knew  nothing  at  all  about  him;  no 
false  representation  was  ever  made  to  the  Defendant  by 
the  Plaintiff  or  by  any  agent  of  the  Plaintiff;  all  that 
the  Plaintiff  did  was  to  execute  a  deed  and  to  deliver  it 
to  his  agent,  to  be  delivered  to  the  Defendant,  to  be  ex- 
ecuted by  him,  the  deed  being  duly  drawn  as  made  be- 
tween those  two  parties.  I  have  not  the  slightest  doubt 
of  the  accuracy  of  the  Defendant's  statement,  that  John 
Sadleir  told  him,  **  you  are  not  to  pay  for  these  shares, 
I  have  already  paid  for  them ;  you  are  to  hold  them 
really  for  me.'*  But  it  is  equally  clear  that  the  Defendant 
was  bound  himself  to  see  that  the  shares  had  been  paid 
for.  He  executed  the  deed,  and  he  was  bound  to  know, 
that  he  was  liable  to  pay  for  the  shares  if  they  had  not 
already  been  paid  for,  and  that  by  executing  that  deed 
he  became  liable  for  that  payment  to  the  Plaintiff;  and 
unless  he  had  an  acknowledgment  from  the  Plaintiff,  or 
from  some  agent  of  the  Plaintiff,  that  he  had  received  ' 
the  purchase-money,  the  statement  by  any  other  person 
that  he  had  paid  it  could  not  exonerate  the  Defendant 
from  his  liability  to  pay  the  Plaintiff. 

It  is  said,  in  argument,  that  the  question  is,  which  of 
two  innocent  parties  is  to  bear  the  loss  occasioned  by 
the  fraud  of  a  third.  I  think  that  this  is  not  an  unfair 
way  of  looking  at  the  case.  Here  the  fraud  was  com- 
mitted by  John  Sadleir,  who  said  to  his  cousin,  '^  exe- 
cute this  deed ;  you  will  only  hold  the  property  in  trust 
for  me ;  I  have  paid  the  purchase-money."  That  was  a 
fraud  committed  by  John  Sadleir  upon  the  Defendant 
alone,  and  John  Sadleir  is  the  only  persoB  who  is  liable 

to 
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to  the  Defendant  in  respect  of  it;  it  is  a  question  solely  1859. 
between  John  ISadleir  and  the  Defendant.  By  reason 
of  representations  made  by  John  Sadleir  to  the  Defend- 
ant, which  were  false,  the  Defendant  enters  into  an 
engagement  with  the  Plaintiff,  by  which  he  under- 
took to  purchase  105  shares  in  a  joint  stock  company 
from  the  Plaintiff  and  to  pay  him  525/.  for  them.  Then 
how  is  the  Plaintiff  to  blame  for  that?  It  is  clear  that 
as  between  two  innocent  parties,  the  person  who  was 
deceived  by  the  false  representations  and  was  induced 
thereby  to  enter  into  an  engagement  with  a  third,  is  the 
person  who  must  bear  the  loss,  which  results  from  his 
liability  to  perform  that  engagement. 

I  therefore  think  it  clear,  that  this  transaction  with 
John  Sadleir^  as  stated  in  the  answer,  in  no  respect  ex- 
onerates the  Defendant  from  the  consequences  of  the 
liability  he  has  incurred  to  the  Plaintiff  by  executing 
that  deed. 

1  disregard  altogether  the  statement  respecting  the 
previous  arrangement,  by  which  three  persons,  who  it  is 
alleged  were  the  mere  puppets  of  John  Sadleir,  con- 
tracted with  Mr.  Walker,  on  behalf  of  the  shareholders, 
to  purchase  4,000  shares  in  the  bank :  that  is  a  matter 
which  does  not  affect  the  Plaintiff  in  the  slightest  de- 
gree,  or  render  it  necessary  for  him  to  sell  his  shares  for 
nothing,  or  to  transfer  them  to  any  other  person  without 
being  paid  for  them.  The  matter,  in  my  opinion,  rests 
upon  a  deed,  which  it  is  not  pretended  was  obtained  by 
any  fiaud  or  any  improper  statement  of  the  Plaintiff, 
or  of  any  person  through  whom  the  Plaintiff  could  be 
bound.  The  Defendant  is  therefore  bound  to  perform 
the  obligations  contained  in  the  deed,  one  of  which  is 
to  pay  the  purchase-money,  which  has  not  been  paid, 
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1859. 


and  in  my  opinion  the  Plaintiff  is  entitled  to  a  de^ 
cree. 

I  have  in  this  case  omitted  all  consideration  arising 
from  the  circumstance  of  the  Defendant's  acting  as 
director  during  the  whole  of  that  time;  but  if  any 
observation  arises  upon  that,  it  is  clear  it  makes  the 
case  rather  more  unfavorable  to  him  than  it  would  be 
without  it. 


June  10. 

When  8  fund 
is  set  apart  to 
answer  an  an- 
nuity, the 
Statute  of 
Limitations 
cannot  be  set 
up  against  the 
residuary 
legatee  on  the 
death  of  the 
annuitant 
forty  years 
afterwards ; 
but  it  can  as 
against  a 
pecuniary 
legatee,  whose 
legacy  was 
payable  on  the 
testator's 
death. 


BRIGHT  V.  LARCHER. 

npHE  testator  bequeathed  to  his  hrotherJoiias  Bright 
-^  (the  Plaintiff)  the  sum  of  100/.,  to  be  paid  to  him 
as  soon  as  conveniently  might  be  after  his  (the  testator's) 
decease,  and  to  his  brother  John  Bright  (since  deceased) 
the  sum  of  150/.,  to  be  paid  to  him  within  twelve  calendar 
months  after  his  (the  testator's)  decease.  And  be  be- 
queathed the  sum  of  150/.  to  such  person  or  persons  as 
Harriett  Offord  Hinson  should  by  her  will  appoint, 
and  to  be  paid  within  three  calendar  months  after  her 
decease.  He  also  bequeathed  to  Harriett  Offord 
Hinson,  in  case  she  should  so  long  remain  single,  an 
annuity  or  clear  yearly  rent-charge  of  50/.,  to  be  issuing 
out  of  all  his  freeholds  and  copyholds,  until  one  of  the 
children  of  either  of  his  brothers  Josias  Bright  and 
John  Bright  should  attain  the  age  of  twenty-one  years. 
And  he  declared,  that  so  soon  as  any  child  of  either 
of  his  said  brothers  should  attain  twenty-one  years, 
all  his  real  estate  should  be  exonerated  from  the 
annuity  to  Harriett  Offord  Hinson,  it  being  bis  will 
that  from  that  time  the  annuity  should  be  payable  out 
of  his  personal  estate  only,  as  thereinafter  mentioned. 

The 
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The  testator  then  devised  to  three  trustees  and  their  1859. 
hetre  all  his  real  estates,  charged  with  the  annuity  of 
50/.  to  Harriett  Offord  Hinson  during  her  life  or  until 
her  marriage  as  before  mentioned,  or  until  one  of  the  Laich^r 
children  of  either  of  his  said  brothers  should  attain  the 
said  age  of  twenty-one  years,  upon  trust,  as  soon  as 
any  one  of  the  children  of  either  of  his  said  brothers 
should  attain  twenty*one  years,  absolutely  to  sell  the 
real  estates  and  to  stand  possessed  of  the  produce  upon 
the  trusts  thereinafter  declared.  He  then  bequeathed 
unto  the  same  trustees  all  his  personal  estate  upon  the 
trusts  thereinafter  mentioned. 

And  the  testator  declared,  that  the  trustees  should 
stand  possessed  of  his  personal  estate,  upon  trust  to  pay 
his  debts,  legacies,  funeral  expenses,  &c.,  and  invest 
the  surplus,  together  with  the  rents  of  his  real  estate 
from  the  time  of  his  decease  until  the  sale  thereof,  and 
also  all  the  moneys  to  arise  by  the  sale  of  his  real  estate, 
in  the  funds  or  at  interest  upon  government  or  real 
securities,  and  should  stand  possessed  thereof  upon 
trust  to  continue  invested  so  much  of  the  said  trust 
moneys  as  they  might  think  adequate  and  sufficient  to 
answer  the  payment  of  the  annuity  of  502.  to  Harriett 
Offord  Hinson,  and  should  thereout  pay  the  same  to 
her  accordingly,  and  from  and  immediately  after  her 
decease  or  marriage  should  stand  and  be  possessed  of 
and  interested  in  the  moneys,  stocks,  funds  and  se- 
curities, so  continued  to  be  invested  for  payment  of  the 
said  annuity,  upon  trust  to  pay  and  apply  the  same  in 
such  and  the  same  manner  as  he  had  directed  the 
residue  of  his  personal  estate  to  be  paid  and  applied. 
And  as  to  all  the  rest,  residue  and  remainder  of  the 
said  trust  moneys,  upon  trust  to  pay  and  divide  the 
same  unto  and  equally  amongst  all  and  every  the  child 
and  children  of  his  two  brothers  Josias  Bright  and 

K  2  John 
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1869.  John  Bright  that  should  be  born  at  the  time  any  one  of 
such  children  should  attain  the  said  age  oF  twenty-one 
years. 


Bright 

V. 

Larcher, 


The  testator  died  in  1822. 

A  child  of  one  of  the  two  brothers  attained  twenty- 
one  in  1839,  and  thereupon  the  trustees  sold  the  real 
estate  and  invested  the  produce  in  1,472/.  Three  per 
Cents.  Reduced.  There  were  two  children  of  Joseph ; 
they  both  attained  twenty-one,  the  share  of  one  was 
vested  in  the  Defendant  Steele  and  of  the  other  in  the 
Defendant  Hopewell. 

Harriett  Offord  Hinson  died  in  October y  1856,  having 
received  the  dividends  of  the  fund  during  her  life  in 
respect  of  her  annuity,  and   on   her  death   the   fund. 
became  distributable. 

By  the  decree  in  a  suit  of  Bright  v.  Larcher^  made 
in  May^  1868,  the  Master  of  the  Rolls  declared  that  the 
legacies  of  160/.,  150/.  and  100/.  were  not  charged  on 
the  real  estate,  and  he  ordered  the  1,472/.  stock  to  be 
divided  between  Steele  and  Hopewell. 

The  Lords  Justices,  on  the  appeal  of  the  executor  of 
Harriett  Offord  Hinson,  varied  the  decree,  by  declaring 
the  legacy  of  160/.  payable  out  of  the  1,472/.,  but  no 
declaration  was  made  as  to  the  other  two  legacies. 

The  testator's  brother  Josias  Bright,  who  had  not 
been  made  a  party  to  Bright  v.  Larcher,  filed  this  bill 
against  the  surviving  trustee  and  against  Steele  and 
Hopewell  alone,  without  making  the  personal  repre- 
sentatives of  the  testator  a  party,  praying  a  declaration 

that 
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that  his  legacy  of  100/.  was  payable  ''out  of  the  pro- 
ceeds of  the  testator's  residuary  real  and  personal  estate, 
and  that  the  same  might  be  paid  out  of  the  1,472/. 
stock."  Labchbr. 


The  bill  alleged  that  the  personal  estate  had  been 
applied  in  payment  of  debts.  See,  and  had  been  thereby 
completely  exhausted,  but  this  was  not  proved. 

Mr.  Selwyn  and  Mr.  Humphrey,  for  the  Plaintiff, 
argued,  first,  that  the  Plaintiff's  legacy  was  charged  on 
the  real  estate  in  the  same  way  as  the  legacy  of  150/., 
and  that  this  must  be  considered  as  having  been  de- 
termined by  the  Lords  Justices;  secondly,  that  the 
Statute  of  Limitations  was  inapplicable,  for  not  only 
was  the  fund  in  question  held  upon  an  express  trust, 
but  because  the  fund  provided  for  the  payment  of  the 
annuity  was,  as  regarded  legatees  and  executors,  a 
reversionary  interest  which  the  Plaintiff  had  no  present 
right  to  affect,  or  to  give  a*  discharge  for,  until  the 
death  of  the  annuitant;  that  all  parties  interested  in  this 
fund  had  waited  until  it  became  divisible,  and  that  the 
Statute  of  Limitations  could  not  be  set  up  by  any  of 
such  persons  against  the  rest;  lastly,  as  to  the  residuary 
legatees,  that  they  were  entitled  to  nothing  until  all  the 
charges  upon  the  fund  had  been  paid,  for  until  that  had 
been  done,  it  did  not  constitute  residue. 

Mr.  Toller  for  Larcher,  the  trustee. 

Mr.  G,  L,  Russell  and  Mr.  Nalder,  for  Steele,  and 

Mr.  R,  Palmer  and  Mr.  Bagshawe,  jun.,  for  Hope- 
well, argued,  first,  that  the  suit  was  defective  for  want 
of  parties,  no  legal  personal  representative  of  the  testator 

having 
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having  been  made  Defendant ;  secondly,  that  there  was 
no  charge  of  the  PlaintiflTs  legacy  on  the  real  estate,  or 
on  the  produce  of  the  sale  of  it ;  thirdly,  that  the  claim 
was  barred  by  the  Statute  of  Limitations  and  by  the 
laches  of  the  Plaintiff,  whose  legacy  was  payable  in 
1823  or  twelve  months  after  the  testator's  decease. 

Wheeler  v.  Howell  {a)  ;  Burrell  v.  Lord  Egremont  (6); 
Snow  V.  Booth  (c) ;  Farran  v.  Beresford  {d)  ]  Cox  v. 
Dolman  (e) ;  Young  v.  Lord  Waterparh  (/) ;  3  ^  4 
Will.  4,  c.  27,  8.  40,  were  cited. 

Mr.  Selwyn  in  reply. 


The  Master  of  the  Rolls. 

June  10.  I  am  of  opinion  that  the  statute  bars  the  right  of  the 

Plaintiff  in  this  case. 

In  the  first  place,  I  consider  that  the  statute  bars  the 
right  of  the  Plaintiff,  unless  there  is  either  an  expressed 
or  implied  trust  in  his  favor.  The  argument  in  the 
PlaintifTs  favor  is,  that  there  is  a  trust  of  this  fund, 
because  there  is  a  trust  of  the  residue,  and  if  the  statute 
bars  the  right  of  the  pecuniary  legatee,  it  also  bars  the 
right  of  the  residuary  legatees  as  well ;  that  if  there  be 
a  trust  for  the  one  there  must  also  be  a  trust  for  the 
other.  In  addition  to  this,  it  is  argued,  that  the  resi- 
duary legatee  has  no  right  to  any  part  of  the  fund, 
until  it  has  paid  everything  that  is  payable  out  of  it: 

and 

(a)  ^Kay^J,  198.  {e)  2  De  Gex,  M.  4*  G.  592. 

(6)  7  Beav.  205.  (/)  1   Mac.  4-   G.  640 ;  13 

(c)  2  Kay  4  J.  132.  Simons,  199. 

(d)  10  Clark  4  Fin.  319. 
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and  that,  until  this  is  done,  it  cannot  properly  be  called  1859. 
'^  residue."  In  my  opinion  that  argument  does  not 
apply:  in  every  case  where  a  fund  is  set  apart  to 
answer  an  annuity,  there  is  a  trust  of  the  fund  set 
apart  in  favor  of  the  residuary  legatee,  however  long 
the  annuity  payable  out  of  it  may  have  lasted :  if  a  sum 
of  1,000/.  consols  was  set  apart  to  answer  an  annuity  of 
30/.  a  year,  and  the  annuitant  lived  thirty  or  forty 
years,  there  can  be  no  question  but  that  the  1,000/. 
would,  on  the  death  of  the  annuitant,  belong  to  the 
residuary  legatee,  it  having  been  set  apart  for  that  par- 
ticular purpose.  But  in  my  opinion  a  legatee  who  was 
to  be  paid  a  sum  of  100/.,  at  once,  could  not  come  at 
the  death  of  that  annuitant  and  say,  **  this  fund  is 
applicable  to  the  payment  of  my  legacy,"  and  that  "\( 
it  is  a  trust  for  the  residuary  legatee,  it  is  also  a  trust 
for  me  the  pecuniary  legatee."  Suppose  (what  is  not 
exactly  this  case,  but  will  tend  in  a  great  measure  to 
illustrate  the  view  which  I  take  of  it,  because  it  cannot 
be  put  higher)  that  this  fund,  set  apart  to  answer  the 
annuity,  had  been  given  upon  trust  after  the  death  of  the 
annuitants  to  fall  into  and  form  part  of  the  testator's 
general  personal  estate,  would  that  be  a  trust  for  cre- 
ditors ?  I  think  it  obvious  that  a  creditor  would,  in 
that  case,  be  barred  by  the  Statute  of  Limitations ;  if 
not  it  has  no  meaning,  for  in  this  case  the  testator  died 
in  1822,  and  any  creditor  might  immediately  have  sued 
and  enforced  his  claim. 

It  is  said  that  there  is  this  distinction  between  a 
creditor  and  a  legatee,  viz.  that  a  creditor  might  have 
gone  against  this  particular  fund  at  any  time,  but  that 
a  legatee  could  not  have  come  upon  it  until  after  the 
death  of  the  annuitant,  and  that  therefore,  as  there  was 
no  other  fund  for  the  payment  of  the  Plaintiff's  legacy, 

this 


136 


CASES  IN  CHANCERY. 


1859. 


Bright 

V. 

Larchbr. 


this  trust  fund  first  became  applicable  to  that  purpose  at 
that  period.  I  mean  to  express  no  opinion  whether  the 
statute  would  apply  to  such  a  case^  or  whether,  in  the 
absence  of  a  decree  in  this  Court  or  a  judgment  at 
common  law  against  the  assets  quando  acciderint^  the 
statute  would  apply  and  prevent  a  legatee  from  obtaining 
payment  out  of  assets  which  did  not  accrue  until 
upwards  of  twenty  years  after  the  testator's  death ;  but 
assuming  the  law  on  this  point  to  be  in  favor  of  the 
PlaintifT,  I  am  still  of  opinion  that  the  burthen  of  proof 
lies  upon  him  to  establish  that  there  was  no  fund  to  pay 
his  legacy  previously  to  that  period ;  and,  assuming 
that  there  was  a  trust,  upon  the  death  of  the  annuitant, 
for  payment  of  such  debts  and  legacies  as  were  then 
payable  and,  subject  thereto,  for  the  residuary  legatee 
(which  is  putting  it  in  as  favorable  a  manner  as  it  can 
be  put),  that  it  would  not  let  in  debts  which  were 
already  barred  by  the  statute  or  let  in  legacies,  unless 
it  could  be  established  by  the  legatee  that  there  was 
no  other  fund  applicable  for  their  payment.  It  cannot, 
I  think,  be  put  higher  than  that  it  is  a  trust  for  pay- 
ment of  such  legacies  as  the  general  personal  estate 
has  not  already  been  sufficient  to  pay  :  if  so,  it  would 
make  it  incumbent  upon  the  legatee  to  prove  that  fact 
before  he  could  contend,  with  success,  that  this  fund  was 
held  in  trust  for  him,  and  only  subject  thereto  in  trust 
for  the  residuary  legatee. 


I  do  not  think  this  is  a  case  in  which  it  would  be 
necessary  to  have  the  legal  personal  representative  here, 
although  it  would  be,  if  it  were  necessary  to  make  a 
decree  for  the  administration  of  the  personal  estate. 
But  regarding  this  in  the  most  favorable  light  in  which 
it  can  be  regarded  for  the  Plaintiff,  and  as  the  Lords 
Justices  appear  to  have  regarded  it,  viz.  that  upon  the 

death 
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death  or  the  annuitant,  this  fund  formed  part  of  the  1859. 
general  personal  estate,  and  applicable  to  the  payment 
of  all  such  legacies  as  the  personal  estate  already  has 
not  paid  or  which  were  not  barred  by  time,  and  subject 
thereto  for  the  residuary  legatee,  then  it  would  let  in  the 
legacy  of  150/.  ordered  by  the  Lords  Justices  to  be 
paid,  because  the  right  to  receive  it  did  not  accrue 
until  afler  the  death  of  Harriett  Offord  Hinsan,  but  not 
legacies  which  were  payable  twenty  years  before  that 
period,  and  consequently  not  the  other  two  legacies, 
one  of  which  was  payable  three  months  after  the  death 
of  the  testator,  and  the  other  at  the  end  of  twelve 
months;  the  words  being,  "as  soon  as  convenient," 
which  would  not  postpone  it  after  that  period. 

I  am  of  opinion,  therefore,  that  in  this  case  there  is 
no  trust  in  favor  of  the  Plaintiff,  and  not  being  a  trust 
in  favor  of  the  Plaintiff  that  the  statute  applies.  His 
case  fails,  and  the  bill  must  be  dismissed  with  costs. 


NoT£. — ^Affinned  by  the  Lords  Justices,  26th  Jul^,  1859. 
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1859. 


June  2. 

A  solicitor 
declined  an- 
swering some 
interroga- 
tories, on  the 
ground  that 
he  had  ob- 
tained all  his 
information 
**  whilst  acting 
as  the  soli- 
citor "of  his 
co-Defendant 
Held,  that  be 
had  not 
brought  him- 
self within  the 
rule  as  to  pro- 
fessional pri- 
vilege. 

A  solicitor 
said  he  had  ob- 
tained his  in- 
formation 
*'  either  as  a 
creditor  or  as 
the  solicitor" 
of  his  client. 
Held,  that  this 
statement  must 
be  taken  most 
strongly 
against  the 
solicitor,  and 
that  he  was 
bound  to  give 
the  discovery. 


THOMAS  V,  RAWLINGS. 

rpHIS  suit  was  instituted  by  Thomas  against  Rawlings 
and  his  solicitor  Stubbs.  The  Plaintiff  claimed 
to  be  entitled  to  a  mortgage  on  a  lease  granted  to  the 
Defendant  Rowlings,  and  dated  the  23rd  day  of  June, 
1854.  His  claim  was  founded  on  an  equitable  agree- 
ment executed  by  Rowlings  in  April,  1853,  prior  to  the 
lease,  and  an  award  upon  a  reference  to  arbitration  in 
1858,  which  had  been  made  in  an  action  brought  by 
the  Plaintiff  against  Ratolings, 

The  lease  was  in  the  possession  of  the  Defendant 
Stubbs,  the  solicitor  of  Rowlings,  who  claimed  a  lien  on 
it  for  money  lent  and  costs. 

The  bill  prayed  a  declaration,  that  Rowlings  was  a 
trustee  of  the  lease  for  the  Plaintiff,  and  that  Slubbs  had 
no  lien  on  it,  and  that  if  he  had,  as  against  the  Plaintiff, 
then  that  an  account  might  be  taken,  and  that  on  pay- 
ment of  what  might  be  found  due  to  Stubbs,  he  might 
be  ordered  to  deliver  up  the  lease  to  the  Plaintiff. 

Interrogatories  being  exhibited  for  the  examination  of 
Slubbs,  he  in  his  answer  stated,  that  the  lease  had  been 
deposited  with  him  in  June,  1854,  for  the  purpose  of 
securing  the  money  due  to  him  from  Rowlings,  and 
that  at  the  time  of  the  deposit,  he  had  no  notion  that 
the  Plaintiff  had  any  claim  thereon  or  thereto.  He 
said  that  Rowlings  was  still  in  his  debt,  and  that  he 
claimed  and  had  a  lien  on  the  lease  for  valuable  con- 
sideration, and  that  he  obtained  it  without  any  notice  of 
the  Plaintiff's  claim. 

He 
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He  declined  answering  the  principal  part  of  the 
iDterrogatories,  on  the  ground  (as  to  some),  that  he  had 
obtained  the  information  respecting  them  '*  whilst  acting 
as  the  solicitor  of  the  Defendant  Rawlings"  or  "whilst 
acting  professionally  for"  him.  He  insisted  he  was  not 
bound  to  give  the  discovery  required  by  the  interroga- 
tories, on  the  ground  that  he  had  derived  all  the  infor- 
mation which  he  possessed  on  the  subject  **  either  as  a 
creditor  of  the  Defendant  Rawling$  or  as  his  solicitor." 
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V. 

Rawlinos. 


He  said  as  follows:— "And  I  submit  and  humbly 
insist,  that  I  am  not  bound  to  make  any  answer  to  such 
of  the  interrogatories  as  will  lead  to  a  disclosure  of  my 
claim  against  the  Defendant  Rowlings,  or  of  the 
matters  which  came  to  my  knowledge  whilst  I  acted  as 
the  professional  adviser  of  the  said  Defendant.  And  [ 
claim  the  benefit  of  this  defence  to  so  much  of  the 
said  bill  as  I  have  not  hereby  fully  answered,  to  the 
same  extent  as  if  I  had  pleaded  the  same." 


The  Plaintiff  took  exceptions  which  now  came  on  for 
argument. 

Mr.  R.  Palmer  and  Mr.  C,  Swansion,  junior,  for  the 
Plaintifl'. 

The  Master  of  the  Rolls  called  on  the  Defendants. 


Mr.  Selwyn  and  Mr.  Cottrell:  First,  the  Defendant  is 
a  purchaser  for  valuable  consideration  without  notice, 
and  he  is  not  bound  to  answer  as  to  his  own  title. 
Secondly,  the  Defendant  has  obtained  his  information  in 
his  character  of  solicitor,  and  he  is  therefore  bound  not 
to  divulge  it.  The  mere  fact  of  making  a  solicitor  a 
Defendant  does  not  entitle  a  Plaintiff  to  a  discovery  as 
to  matters  of  professional  confidence.  A  plea  is  not  ne- 
cessary 
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1859.  cessary  in  such  a  case,  the  objection  may  be  taken  by 
the  answer,  for  the  privilege  is  that  of  the  client.  They 
cited  Herring  v.  Clobery  (a) ;  Jones  v.  Pugh  (6) ; 
Carpmael  v.  Powis  (c) ;  Jerrard  v.  Saunders  (rf)  ;  Ovey 
V,  Leighton  (c) ;  Portarlington  v.  Soulbg  (/)  ;  Swin- 
borne  v.  Nelson  (g)  ;  Crisp  v.  Platel  (A) ;  Browne 
V.  Lochhart  (i) ;  Ca/%  v.  Richards  (A),  and  Sugden's 
Vendors  (/). 


7/^6  Master  q/*  ^Ae  Rolls. 

I  will  not  trouble  the  Plaintiff  to  repl^i  because 
admitting  the  proposition  of  the  Defendant  as  to  pro- 
fessional confidence,  still  the  case  does  not  here  arise. 
The  rule  undoubtedly  is,  that  communications  between 
solicitor  and  client  are  privileged,  and  that  the  privilege 
is  that  of  the  client;  but  it  is  confined  to  communi- 
cations made  to  the  solicitor  by  the  client  dealing  with 
him  in  that  character;  in  Lord  Walsingham  v.  Good-- 
ricke(jn),  Vice-Chancellor  Wigram  very  carefully  con- 
sidered the  question.  But  is  this  the  case  of  communi- 
cations between  ihe  client  and  his  solicitor?  There  is 
no  such  statement  or  allegation  of  the  Defendant  in  his 
answer.  All  he  says  is^  he  got  the  knowledge  ''  whilst 
acting  as  the  solicitor  of  Rawlings"  If  this  objection 
prevailed,  a  solicitor  who  had  many  clients  might  de- 
cline answering  anything  by  saying  he  obtained  the 
knowledge  when  acting  professionally  for  his  different 
clients.  A  Defendant  is  not  bound  to  discover  com- 
munications relating  to  the  cause  which  have  passed 
between  him  and  his  solicitor  for  this  reason: — that  if  he 

were, 

(a)  1  PhiU.  01.  (g)  16  Beav.  416. 

(6)  1  PhilL  96.  (h)  8  Beav.  62. 

(e)  I  PhUl.  687 ;  &  Betn.  16.  (i)  10  Sim.  420. 

(d)  2  Fei.jun.  454.  (k)  19  Beav.  401. 

(e)  2  Sim.  ^  Si.  234.  (/)  Page  1019  (IIM  ed.) 

if)  6  Sim.  356;  7  Sim.  28.  (m)  3  Barf,  122. 
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were,  be  would  be  unable  to  communicate  to  bis  soli- 
citor tbe  facts  necessary  in  order  to  enable  bim  to 
conduct  tbe  cause.  It  is  not  necessary  bere  to  go  into 
the  question  of  wbetber  tbis  privilege  is  confined  to 
communications  post  litem  motam  or  not.  Here  the 
solicitor  has  obtained  a  knowledge  whilst  acting  as  a 
solicitor,  but  be  does  not  allege  that  it  consists  of  com- 
munications on  professional  matters  between  bim  and 
his  client  It  is  clear,  therefore,  that  all  tbe  exceptions 
depending  on  that  point  must  be.  allowed. 


1869. 


TuoyAB 
Rawlinos. 


With  regard  to  tbe  other  discovery,  he  says,  he 
derived  bis  information  *'  either  as  a  creditor  of  HaW' 
lings  or  as  his  solicitor.*'  This  statement,  in  tbe  alter- 
native, must  be  taken  most  strongly  against  the  De- 
fendant, and  it  must  be  assumed  that  he  obtained  the 
iaformation  as  creditor ;  he  is,  therefore,  bound  to  set  it 
forth. 


All  the  exceptions  must  be  allowed. 
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1859. 


FRY  V.  FRY. 

June  13. 

A  testator  died  HpHE  testator  died  on  the  27th  of  Marchy  1834.     By 

ingd^rec^^^^^^^^^  ^^^  ^"'^  ""^^^  ^^^  ^^Y  before,  he  devised  and 

executort  and  bequeathed  unto  John  Fry  and  Isaac  Cooper^  and  their 

soon  as  con-  heirs,  &c.y  all  the  residue  of  his  real  and  personal  estate, 

venient  after  upon  trust  to  pay  to  his  wife  the  rents  of  all  his  houses 

his  decease,  to 

sell"  his  free-    (except  the  Langford  Inn)  during  her  widowhood,  and 

hold  inn.  They  afterwards  on  trusts  for  his  children  and  grandchildren. 

Bell  in  1836, 

fered^900°"         "And  as  for  and  concerning  all   that  messuage  or 

which  they       dwelling    house    called   Langford    //in,    at  Langford 

property  be-      aforesaid,  with  the  garden,"  &c.,  &c.,  "  upon  trust,  as 

came  greatly  gQQj^  ^^  convenient  after  his  decease,  to  sell  and  dispose 
depreciated  by  ''  '^ 

a  railway  of  the  same,  either  by  auction  or  private  sale,  and  for 

1843  and  it     ^^^  "'^^^  money  that  could  be  reasonably  obtained  for 

■till  remained     the  same." 
unsold  in  1859. 
Held,  that  the 

trustees  were  He  directed  the  trustees  to  convert  his  personal  estate 
liable  for  the      .  ,  ,  ... 

difference  be-    mto  money,  and  ''to  place  out  on  good  secunty  at  m- 

anrth^^^'  terest"  the  produce  and  all  other  moneys  that  should 
duceof  apre-  come  to  their  hands  by  the  ways  and  means  aforesaid, 
•entsae.  ^^^  ^^^  ^j^^  interest  to  his  wife  during  her  widowhood, 

and  afterwards  to  pay  the  capital  to  his  four  children. 

The  testator  died  in  1834,  his  widow  died  in  1842. 
The  trustee  Isaac  Cooper  died  in  1842,  and  John  Fry 
the  other  trustee  in  1856. 


The  Langford  Inn  still  remained  unsold,  and  greatly 
depreciated  in  value,  and  it  was  sought  to  charge  the 
estates  of  the  two  trustees  with  the  loss  that  had  oc- 
curred by  their  neglect  to  sell  it. 

At 
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At  the  hearing,  the  Court  directed  an  inquiry,  under 
what  circumstances  the  testator'^  freehold  messuage, 
called  Longford  InUy  had  remained  unsold. 

The  Chief  Clerk,  by  his  certificate,  found  as  fol- 
lows : — 

"The  messuage  and  hereditaments  called  Langford 
Inn  were  situate  on  the  high  road  from  Bristol  to 
Exeter,  and  at  the  testator's  death  were  subject  to  a 
mortgage  debt  for  1,000/.  and  interest.  They  let  at  a 
yearly  rent  of  80/.  In  April,  1836,  the  executors 
caused  them  to  be  advertized  for  sale  in  several  of  the 
local  papers,  and  offered  to  sell  for  1,000/.  The  sum  of 
900/.  was  offered  by  one  Bradford  for  the  property  in 
1837,  and  was  refused  by  the  executors.  The  Bristol 
and  Exeter  Railway  was  opened  in  1843,  and  caused  a 
great  diminution  of  the  traffic  on  which  the  said  inn 
principally  depended  for  support,  and  although  it  was 
again  advertized  for  sale  in  June,  1845,  no  offer  was 
then  made  for  it,  and  it  has  since  continued  to  be  un- 
saleable, except  at  a  low  price,  the  present  rent  being 
only  30/." 

The  cause  now  came  on  for  further  consideration. 

Mr.  Hoyd  and  Mr.  M.  A.  Shee,  for  the  representa- 
tives of  John  Fry,  and  Mr.  B,  L,  Chapman,  for  the 
representatives  of  Isaac  Cooper,  argued,  that  the  ex- 
ecutors were  not  liable  for  any  diminution  in  value  of 
the  property;  that  they  had  acted  bond  fide  and  for  the 
best,  and  had  exercised  a  sound  discretion;  that  the 
depreciation  in  the  value  had  been  caused  by  local  cir- 
cumstances over  which  they  had  no  control,  which  had 
^ndered  the  property  unsaleable  except  at  so  low  a 

VOL.  XXVII — I.  L  price 
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1859. 


Fry 

V. 

Fry. 


price  aa  to  render  it  more  prudent  to  keep  it.    They 
cited  Buxton  v.  Buxton  (a) ;  Taylor  ▼.  Tabrum  (6). 

Mr.  Freeling  for  the  parties  beneficially  interested. 
Devagnes  v.  Robinson  (c). 


The  Master  of  the  Rolls  held  that  the  executors 
were  liable,  in  consequence  of  their  negligence  for  so 
many  years  in  not  selling  the  property.  He  directed 
the  Langford  Inn  to  be  sold,  and  he  declared  that  the 
estates  of  the  two  trustees  were  liable  to  make  good  the 
deficiency  between  the  amount  which  should  be  pro- 
duced by  the  sale  of  the  inn  and  the  sum  of  900/.|  in 
case  the  purchase-money  thereof  should  not  amount  to  , 
that  sum  (cf ). 


The  testotor, 
as  lessee,  was 
bound  to  in- 
sure.   The 
insurance  ex^ 
pired  on  the 
25thofMrfrcA, 
and  the  tes- 
tator died  on 
the  27th,  with- 
out having 
paid  the  pre- 
miuni.    The 
premium  was 
not  paid  by  the 
executors,  and 
the  house  was 
burnt  down  on 
the  26th  of 
May.     Held, 
that  the  exe- 
cutors were  not 
personally 
liable  for  not 
having  kept  up 
the  insurance. 


Another  question  occurred  under  the  following  cir- 
cumstances, which  were  stated  in  the  certificate : — 

*^  The  testator  held  the  house  in  which  he  resided  at 
Langford  under  lease  from  Abraham  Nash.  The  lease 
contained  a  covenant  on  the  testator's  part  to  insure 
the  premises  in  300/.  The  testator  had  effected  and 
kept  up  a  policy  for  that  amount,  in  accordance  with 
the  covenants;  the  premium  on  such  policy  became 
dne  on  the  25th  day  of  Marchy  1834.  The  testator 
died  on.  the  27th  of  the  same  month  of  March^  without 
having  paid  the  premium,  which  was  not  subsequently 
paid  by  any  other  person  on  account  of  his  estate,  and 

the 


(fl)  1  MyL  Sf  Cr.  80. 
(6)  6  Sim,  281. 
(c)  24  Beav.  86. 


(d)  Reg.  Lib.  1858,  A.,fol. 
2560. 
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the  policy  consequently  lapsed.  Susanna  Fry,  the  tes-  1859. 
tator's  widow,  continued  in  the  occupation  of  the  pre- 
roiseSy  which  were  destroyed  by  fire  on  the  26th  of 
May,  1834.  The  sum  of  300/.  was  paid  to  Abraham 
Nash  in  discharge  of  testator's  said  covenant ;  150/., 
part  thereof,  was  contributed  by  the  said  insurance 
office,  notwithstanding  the  lapse  of  the  policy;  20/., 
other  part  thereof,  was  paid  by  the  said  Susanna  Pry, 
and  the  balance  of  130/.  was  paid  by  the  executors,  out 
of  the  sum  of  500/.  raised  by  them  on  mortgage  of  the 
testator's  real  estates.  The  testator's  will  was  not 
proved  by  the  executors  until  the  17th  of  June,  1834." 

There  was  evidence  that  John  Fry  had  acted  from 
the  testator's  death. 

It  was  sought  to  charge  the  executors  with  the  con- 
sequences of  not  keeping  up  the  insurance. 

Mr.  Lhyd  and  Mr.  M.  A,  Shee  for  the  executors. 

Mr.  FreelinQf  contrd : — Oamer  v.  Moore  (a). 

The  Master  of  the  Rolls  was  of  opinion  that  the 
executors  and  trustees  had  incurred  no  personal  liability 
in  respect  of  the  breach  of  covenant  to  insure,  and  that 
they  were  entitled  to  be  allowed,  in  account,  the  sum  of 
130/.  paid  by  them  in  satisfaction  of  the  testator's  cove- 
nant to  insure. 

(a)  3  Drew.  277. 


l2 
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1858. 

Nov.  20,  23, 

25,  26. 

Dec.  6. 

1859.  SWINFEN  V.  SWINFEN. 

Jan.  12. 

Heir  at  law       fipHIS  was  a  motion  for  a  new  trial  of  an  issue  directed 

refused  a  I  .       ,  i- ,.         *.    •         -n     /.   i 

second  issue  ^o  ascertain  the  validity  of  the  will  of  the  testator 

to  try  the  vali-  u^der  the  followins"  circumstances: — 

dity  of  a  will  ° 

by  which  he 

wasdisiii-  The  testator,  Samuel  Swinfen^  had  only  one  child, 

The  rules      namely,  Henry  John  Swinfen.     In  1830  the  father  and 
respecting  new  gQ^  jj^^j   joined  in   barring  the  entail  of  the  Swinfen 

trials  are  less  J  &  ^ 

stringent  in  estate,  and  in  resettling  it  on  Samuel  Swinfen  for  life, 
Sey^are  a?       ^^'^  remainder  to  Henry  John  Swinfen  for  life,  with 

law,  and  the     ultimate  remainder  to  the  survivor  of  them  in  fee. 
practice  here 
has  alwavfl 

been,  not  to  ^^  1831,  the  Son,  Henry  John  Swinfen,  married  the 

consider  Defendant,  Patience  Swinfen,  a  person  much  beneath 

ther  there  was  him  in  point  of  rank,  and  he  thereby  gave  great  offence 

wjufd  supp^^^^  to  his  parents,  but  they  became  ultimately  reconciled. 

the  finding  of  In  1848,  the  wife  of  Samuel  Swinfen  died,  and  his  son, 

in  that  case  to  accompanied   by  his  wife,  then  went  and  resided  at 

refuse  a  new  Swinfen  Hall  with  his  father,  who  was  then  very  ad- 
trial,  but  the  "^  ,    .  ,      ,  ....  , 

coureeincouru  vanced  in  years,  had  great  peculiarities,  and  was,  to 

been"i(fcon*  *  certain  extent,  prevented,  from  age  and  infirmity,  from 
sider  whether,  attending 

having  regard 

to  the  entire  subject  matter  and  to  the  whole  of  the  evidence  given  at  or  before  the 
trial,  and  what  has  since  become  known,  the  Courtis  satisfied  that' full  and  complete 
justice  has  been  done  between  the  parties,  and  tt.at  no  further  investigation  is  neces- 
sary for  the  purpose  of  attaining  that  end,  and  unless  it  is  so  satisfied,  the  Court 
requires  that  the  matter  shall  be  again  tested  by  an  examination  before  a  jury,  with 
such  directions  and  modification  as  it  may  consider  desirable  for  the  fair,  thorough  and 
impartial  sifting  of  the  whole  matter. 

Heir  at  law  ordered  to  pay  the  costs  of  an  issue  to  try  the  validity  of  the  will,  in 
which  he  had  failed. 


DATES. 

1854,  June  15th.  Son  died.  1854,  July  2nd.  Testotor  examined  by 

18th,  20th.  Letters.  Drs.  Rowley  &  Evant. 

26th.  Simpwont   instructions  5th,  6th.  Instructions  for  will. 

to  town  agent.  7th.  Will  executed. 

26lh.  Death. 
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attending  to  the  management  of  his  estate  and  affairs 
as  heretofore. 

In  1852,  Samuel  Swinfen  made  his  will,  whereby  he 
gave  his  whole  real  and  personal  estate  to  his  son.  His 
son  had  previously,  by  his  will,  given  the  whole  of  his 
real  and  personal  estate  to  the  Defendant  Patience,  his 
wife. 

This  state  of  things  continued  until  the  16th  of  June, 
1R64,  when  the  son  died  suddenly,  leaving  his  father, 
then  of  the  age  of  eighty,  and  the  Defendant,  his 
widow.  His  father  did  not  long  survive  him  ;  he  exe- 
cuted the  will  (which  was  in  contest)  on  the  7th  of  July, 
1854,  whereby  he  devised  his  estate  at  Swinfen,  and  all 
bis  furniture  and  moveable  goods  there,  to  his  son's 
widow  absolutely. 

He  was  seized  with  bronchitis  on  the  15th,  and  died 
on  26th  of  July,  1854. 

The  circumstances  which  took  place  between  the  death 
of  the  son  on  the  15th  of  June,  1854,  and  that  of  the 
father  on  the  26th  of  July  following,  and  the  circum- 
stances under  which  the  will  was  executed,  and  the 
evidence  of  the  witnesses,  were  the  subject  of  minute 
examination  during  the  argument.  It  is  impossible  to 
state  them  in  detail,  but  the  result  of  it  will  be  found  in 
the  judgment  of  the  Court.  It  may  be  suflScient  to  say, 
that  the  testator  was  examined  by  two  medical  men, 
Dr.  Rowley  and  Dr.  Evans,  on  the  2nd  of  July,  but 
they  differed  in  opinion  as  to  his  capacity.  On  the 
same  day,  the  testator  expressed  a  wish  to  make  his 
will  and  that  Mr.  Simpson  (a  solicitor  residing  at  ZtcA- 
Jield,  of  which  he  was  town  clerk)  should  be  sent  for. 
He  attended  the  testator  on  the  5th  and  6th  of  July, 

and 
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and  took  instructions  for  his  will.  He  brought  the  will 
for  execution  on  the  following  day  (the  7th).  The  will 
was  then  read  over  and  was  executed  by  the  testator 
and  attested  by  Mr.  Charle$  Svcinfen  (the  testator's 
half-brother)  by  Dr.  Rowley  (his  medical  attendant)  and 
by  Mr.  Simpson  (his  solicitor). 

The  Plaintiff  was  the  heir  at  law  of  the  testator,  being 
the  eldest  son  of  a  brother  of  the  half  blood  of  the 
testator.  He  contested  the  validity  of  the  will,  and  an 
issue  was  directed.  At  the  first  trial,  a  compromise  was 
agreed  upon  by  counsel,  which  proved  ineffectual,  and 
a  second  issue  was  thereupon  directed  (a).  It  came  on 
for  trial  on  the  12th  of  Aygustg  1858,  when  the  jury 
found  in  favor  of  the  will. 

The  capacity  of  the  testator  was  supported  by  the  evi- 
dence of  the  three  attesting  witnesses,  viz.  Mr.  Charles 
Swinfen,  Dr.  Rowley  and  Mr.  Simpson,  and  by  the 
Defendant  Mrs.  Patience  Swinfen,  Mrs.  Taylor  (the 
nurse)  and  Mrs.  Charles  Swinfen. 

The  incapacity  of  the  testator  was  supported  by  the 
evidence  of  Dr.  Evans  and  many  others,  and  by  two 
letters,  one  written  by  Mrs.  Rowley  to  Lady  Clifton  on 
the  I8th  of  June,  1854,  and  the  other  by  Mrs.  Lishman 
to  Mrs.  Francis  Swinfen,  at  the  request  of  the  De- 
fendant, after  the  son's  death.  In  the  former  (speaking 
of  the  testator)  Mrs.  Rowley  said — '^  Mr.  Swinfen  is 
happily  spared  the  affliction  of  this  mournful  event, 
being,  through  great  loss  of  memory,  not  equal  to  dwell 
many  moments  upon  any  subject."  In  the  latter  letter 
Mrs.  Lishman  said — ''  Poor  old  Mr.  Swinfen  is  unable 
to  comprehend  the  extent  of  his  great  loss,  and  I  cannot 
help  thinking  this  is  a  merciful  dispensation  of  Provi- 
dence 
(ff)  See  24  Beav.  549,  and  2  De  Gei  ^  Jonet,  381. 
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dence  towards  our  dear  mourner."  Another  fact  much  1858. 
relied  on  was,  that  Mr.  Simp$on,  on  the  26th  of  June^ 
1854|  sent  instructions  to  bis  London  agent  to  take 
steps  for  the  purpose  of  obtaining  the  assistance  of  the 
Court  of  Chancery  to  manage  the  testator's  property, 
stating  him  to  be  in  a  state  of  fatuity  immediately  after 
the  son*8  death ;  but  Mr.  Simpson  explained  this,  by 
saying  that  he  had  not  seen  the  testator  from  March, 
1852,  until  the  5th  of  July,  1854,  and  that  he  had  acted 
from  information  ;  and  being  unable  to  procure  medical 
certificates  of  the  testator's  incapacity,  the  notion  of 
proceeding  in  lunacy  had  been  abandoned. 

A  motion  was  now  made  on  behalf  of  the  Plaintiff 
for  a  new  trial.  Mr.  Justice  Byles,  on  forwarding  his 
notes  of  the  trial,  expressed  himself  not  dissatisfied  with 
the  verdict. 

Mr.  Edwin  James,  Mr.  Hothouse  and  Mr.  Henry 
James,  in  support  of  the  motion. 

Mr.  Kennedy  and  Mr.  Cole,  for  the  Defendant. 

Mr.  Edwin  James  in  reply. 

The  following  cases  were  cited  : — Ridyeway  v.  Dar^ 
win  (a) ;  Lewis  v.  Pead  (b) ;  Osmond  v.  Fiizroy  (c) ; 
Giffin  V.  De  l^eulleid);  MaddocKs  Prac.(e)',  Pratt 
V.  Barher  (/) ;  Griffiths  v.  Robins  (^);  Willan  v.  Wil- 
Ian  (A) ;  Ingram  v.  Wyatt  (i) ;  Durling  v.  Loveland{h) ; 
Harry  v.  Hutlin  {I);  Williams  v.  Goude  (m) ;  Evans  v. 

Knight 

(a)  8  Ves,  65.  (g)  3  Madd,  191. 

(6)  1  Veijun.  19.  (A)  2  Dow.  P.  C  274. 

(f)  3  P.  Wmi.  129.  (i)  1  Hagg,  384. 

(d)  3   Wood,   LecL  tee  Jpp.  (k)  2  CurtU,  225. 
xvL  (/)  2  Moore,  P.  C.  480. 

(e)  VoL  1.  p.  375  {Zrd  edit.)  («)  1  Hogg,  677. 
(/)  4  Emu.  507. 
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Knight  (a);  Wilson  v.  Beddard(b)\  Waters  y.  Waters  (c); 
O* Connor  v.  Cook  (d) ;  McGregor  v.  Topham  {e) ;  Boyse 
V.  Rossborough  (f) ;  Standen  v.  Edwards  {g) ;  Tatham  v. 
Wright  (A). 


The  Master  of  the  Rolls. 

1859. 
Jan.  12.  This  is  a  motion  for  the  new  trial  of  an  issue  directed 

by  me,  to  ascertain  whether  Samuel  Swinfen^  who  died 

on  the  26th  of  July^  1854,  had  died  testate  or  intestate, 

in  other  words,  whether  a  document  of  the  7th  of  July, 

1854,  signed  by  him  was  a  good  will  or  not.    The  only 

question  is,  whether  he  was  in  such  a  state  of  mind  as 

to  have  been  competent  to  make  a  will.    The  jury  have 

found  that  he  was,  and  that  the  paper  signed  by  him  is 

a  good  will.    The  heir  at  law  contests  the  propriety  of 

this  finding,  and  moves  for  a  new  trial,  on  the  ground 

that  the  verdict  was  against  the  weight  of  evidence  given 

on  the  trial. 

^  The  rules  respecting  new  trials  are  less  stringent  in 

equity  than  they  are  at  law,  and  the  practice  here  has 
always  been,  not  to  consider  merely  whether  there  was 
evidence  which  would  support  the  finding  of  the  jury 
and  in  that  case  to  refuse  a  new  trial,  but  the  course  in 
Courts  of  Equity  has  been,  to  consider  whether,  having 
regard  to  the  entire  subject  matter,  and  to  the  whole  of 
the  evidence  given  at  and  before  the  trial,  and  what  has 
since  become  known,  the  Court  is  satisfied  that  full  and 
complete  justice  has  been  done  between  the  parties,  and 

that 

(a)  1  Add.  Exch.  Rep.  229.  488. 

(6)  12  Sim.  12.  (,/*)  6   H.  L.  C«.  2;  3   Irith 

{€)  2  DeG,^  S.  591.  E^.  Rep.  {N.  S.)  489. 

id)SVet.  535.  (g)  I  Vet.jun.  133. 

(e)  3  H.  L.  Cat.  132 ;  3  Hare,  (A)  2  Ruis.  /^  M^L  31. 
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that  no  further  investigation  is  necessary  for  the  pur-  1859. 
pose  of  attaining  that  end,  and  unless  it  is  so  satisfiedi 
the  Court  requires  that  the  matter  shall  be  again  tested 
by  an  examination  before  a  jury,  with  such  directions  and 
modification  as  it  may  consider  desirable  for  the  fair, 
thorough  and  impartial  sifting  of  the  whole  matter.  Re- 
garding the  question  before  me  in  this  view,  and  bearing 
in  mind  the  comments  of  counsel,  I  have  carefully  read 
through  and  considered  the  evidence  before  me,  and  in 
particular  as  to  that  portion  of  the  evidence  before  me 
which  was  given  at  the  trial  at  law,  I  have  examined 
it  in  conjunction  with  the  observations  contained  in  the 
very  able,  careful  and  elaborate  summing  up  of  the 
learned  judge  who  tried  this  case. 

The  evidence  before  roe  consists  of  three  distinct  sets ; 
first,  that  which  was  given  in  the  Court  of  Probate,  when 
the  paper  in  question  was  propounded  as  the  will  of 
Samuel  Swinfen ;  secondly,  the  evidence  given  in  this 
cause ;  and  thirdly,  the  evidence  given  at  the  trial  of  the 
issue.  All  this  it  has  been  my  duty  to  go  through,  in 
the  manner  I  have  already  stated,  but  I  should  uselessly 
occupy  the  public  time  were  I  now  minutely  to  discuss 
all  this  evidence,  to  note  and  compare  and  contrast  the 
repetitions,  the  resemblances  and  the  contradictions 
which  occur  in  various  parts  of  this  testimony,  or  to 
detail  the  various  impressions  produced  on  my  mind  by 
the  perusal  and  consideration  of  the  evidence  of  each 
witness.  All  that  I  have  considered  it  necessary  or 
proper  for  roe  to  do  on  the  present  occasion  is,  to 
explain  distinctly  the  view  1  have  taken  of  this  case, 
and  the  grounds  for  the  conclusion  at  which  I  have 
arrived. 

The  Plaintiff  in  equity  is  the  heir  at  law,  and  the 
Defendant  claims  to  be  devisee.    The  general  outline 

of 
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1859.  ^^  ^^^  ^^^^  ^^  ^^'^  ' — ^°  ^'^  ^^^  ^^  eighty  years  of  age, 
and  of  declining  health,  loses  his  only  son  by  a  sudden 
and  unexpected  attack  of  illness ;  three  weeks  afterwards 
SwiNFEM.  he  makes  a  will,  giving  his  landed  estate  and  mansion 
and  all  the  chattels  and  personal  property  connected 
with  it  to  the  widow  of  his  son,  and  three  weeks  after 
he  has  so  done^  he  dies.  The  will  is  attested  by  the 
solicitor  who  was  sent  for  to  prepare  it,  by  the  medical 
gentleman  who  habitually  attended  the  old  man,  and 
by  the  testator's  brother.  They  all  depose  to  his  sanity 
and  competency  to  make  a  will. 

On  the  other  hand,  one  of  the  attesting  witnesses  to 
the  will,  only  ten  days  before,  sent  instructions  to  his 
agent  in  London  to  take  steps  for  the  purpose  of  ob- 
taining the  assistance  of  the  Court  of  Chancery  to 
manage  his  property,  stating  him  to  be  in  a  state  of 
fatuity  immediately  after  the  son's  death.  Two  ladies, 
one  of  them  Mrs.  Rowley  (the  wife  of  the  physician 
who  attested  the  will)  the  other  a  Mrs.  Lishman,  who 
was  intimate  in  the  family,  write  letters,  in  which  they 
announce  the  son's  death  to  the  father's  relations,  and 
in  these  letters  state,  that  the  old  man  is  incompetent  to 
understand  not  merely  the  extent,  but  even  the  nature  of 
his  loss«  Dr.  Evans^  a  physician  of  eminence,  is  brought 
from  Birmingham  to  examine  the  state  of  the  health  of 
the  old  man  four  days  before  the  document  in  question 
is  signed,  he  repeats  his  visit  on  the  following  day,  three 
days  before  the  document  purporting  to  be  a  will  is 
signed,  and  on  both  of  these  occasions  he  pronounces 
the  old  man  to  be  wholly  incompetent  to  make  a  will. 
On  the  day  on  which  the  will  is  signed,  the  sister  in  law 
of  the  old  man  and  the  mother  of  the  heir  at  law  comes 
to  the  house  to  see  him,  and  she  is  refused  all  access  to 
him.  It  is  obvious,  that  such  a  case  requires  a  very 
careful  and  jealous  sifting,  and  after  this  has  been  done, 

it 
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it  may  well  be,  that  not  merely  a  jury  but  any  persons 
however  much  accustomed  to  consider  and  weigh  and 
compare  the  effect  of  opposing  testimony,  may  hesitate 
long  before  they  come  to  a  conclusion. 

I  shall  proceed  to  explain  a  little  more  in  detail  the 
effect  which  has  been  produced  on  my  mind  by  the 
perusal  of  the  evidence  and  the  steps  by  which  I  have 
arrived  at  the  conclusion  I  am  about  to  pronounce.  In 
the  first  place,  in  all  these  cases,  I  lay  out  of  conside- 
ration, as  far  as  possible,  the  propriety  of  the  disposition 
made  by  the  testator.  I  am  apprehensive  from  my 
experience  in  such  cases,  that  it  does  happen,  perhaps 
not  unfrequently,  where  the  evidence  is  nicely  balanced, 
that  the  jury  are  swayed  by  their  opinion  of  whether 
the  will  contained  such  a  disposition  of  the  testator's 
property  as  it  was  fit  that  he  should  make.  Unfortu- 
nately, this  consideration  can  never  be  wholly  excluded, 
because  in  cases  of  unsoundness  of  mind,  the  will  itself 
may  disclose  tokens  of  a  perverted  intellect,  but  even  in 
these  cases,  the  contents  of  a  will  are  a  very  dangerous 
ground  to  rest  upon,  even  when  connected  with  other 
testimony ;  but  in  cases  where  there  is  no  unsoundness 
of  mind  (in  the  proper  sense  of  that  term),  but  rather  an 
absence  of  intellect ;  and  the  only  question  is,  whether 
the  deceased  person  knew  what  he  was  doing,  the 
contents  of  the  will  can  rarely  be  brought  to  throw 
light  on  that  subject;  and  accordingly,  in  this  case,  I 
wholly  disregard  the  circumstance  that  the  document, 
purporting  to  be  a  will  and  signed  by  this  infirm  old 
man,  simply  restored  his  son's  widow  to  the  position  in 
which  she  was  before  the  son's  death,  and  in  which  she 
would  have  been  in,  had  the  dates  of  the  deaths  of  the 
father  and  son  been  transposed.  I  look  exclusively  at 
the  testimony  of  the  state  of  mind  of  the  alleged 
testator :  if  he  was  competent  to  make  a  will,  his  in- 
tentions. 


SWINFEN 
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1869.  tentions,  however  much  I  may  disapprove  of  them, 
must  be  carried  into  effect ;  if  he  was  not  competent, 
the  contents  of  the  will,  being  such  as  he  would  have 
SwiNFEN.  made  if  he  could,  and  such  as  others  might  have  wished 
him  to  have  made,  will  not  make  it  valid.  If^  to  use  an 
expression  which  has  been  occasionally  made  use  of  be- 
fore me  in  this  case,  the  will  was  concocted,  it  cannot 
stand,  although  it  was  concocted  for  a  laudable  purpose. 
In  looking  at  this  testimony  also,  1  have  kept  constantly 
in  view  that  the  burthen  of  proof  lies  on  the  Defendant 
who  sets  up  the  will. 

Bearing  all  these  preliminary  considerations  in  my 
mind  in  reviewing  the  evidence,  I  consider,  first,  how 
the  alleged  will  is  supported,  and  for  this  purpose  I  look, 
first,  at  the  testimony  of  the  witnesses  who  attested  the 
will.  If  the  case  were  confined  to  their  testimony, 
nothing  could  be  clearer  or  more  convincing. 

Mr.  Simpson,  a  legal  practitioner  of  long  standing 
and  great  respectability  in  the  City  of  Lichfield,  swears 
positively  to  the  competency  of  the  old  man  to  give 
instructions  on  the  6th  of  July,  and  to  his  competency 
to  understand  it  on  the  7th,  and  to  the  fact  that  be  did 
understand  it,  and  did  sign  it  with  a  full  and  accurate 
knowledge  of  its  contents. 

Dr.  Rowley,  a  medical^  gentleman  of  advanced  age 
and  high  character,  swears  positively  to  the  same 
efiect. 

Mr.  Charles  Swinfen,  the  half-brother  of  the  old  man, 
who,  with  his  wife,  were  residing  in  the  house,  gives 
exactly  the  same  evidence.  There  is  no  hesitation  or 
doubt  on  this  point,  they  all  three  swear  positively  to  the 
same  fact. 

After 
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After  considering  this  case  in  every  way,  looking  at  it  1859. 
in  every  point  of  view,  I  am  unable  to  suggest  or 
imagine  any  theory  which  can  enable  any  Court  to  get 
over  this  testimony,  short  of  imputing  wilful  and  corrupt 
perjury  to  these  three  gentlemen.  It  could  not  be 
mistake,  it  could  not  be  negligence,  they  knew  that 
Mr.  Samuel  Swinfen  was  very  old,  that  he  was  in  a  state 
of  failing  health,  and  that  his  mind  and  memory  were 
less  vigorous  than  they  had  been ;  they  had,  one  and  all, 
abundant  opportunities  of  knowing  whether  the  old  man 
was,  or  was  not,  competent  to  make  the  will,  and  if  he 
was  not,  they  must  have  united  together  to  concoct  a 
spurious  document,  for  the  purpose  of  transferring  the 
Swiufen  estates  from  the  heir  at  law  to  the  widow  of  the 
son.  I  look  for  the  motives  which  could  have  induced 
these  three  gentlemen  to  unite  in  so  disgraceful  a  com- 
bination; I  find  literally  none;  pecuniary  interest  not 
only  is  not  alleged,  but  the  absence  of  it  is  proved. 
Indeed,  so  iar  as  Mr.  Charles  Swinfen  is  concerned,  he 
lost  thereby  his  share,  whatever  it  might  be,  as  one  of 
the  next  of  kin  of  the  old  man,  of  the  personal  property 
in  and  about  Swinfen  Hall. 

The  only  possible  suggestion  of  a  motive  that  has 
occurred  to  me  is  a  feeling  of  compassion  for  the  widow 
of  the  son.  It  may  possibly  be  suggested,  that  they 
might  have  thought,  that  the  sudden  decease  of  the  son, 
which  had  produced  so  great  a  change  in  the  prospect 
and  condition  of  his  widow,  ought  to  be  repaired,  and 
that  it  would  be  but  fair  if  they  were  to  do  for  her,  what 
the  old  man,  if  he  had  been  competent,  would,  in  their 
opinion,  most  assuredly  have  done.  But  even  if  this 
were  so,  it  is  wholly  inadequate,  as  a  motive,  to  account 
for  such  a  transaction.  Three  respectable  gentlemen 
do  not  combine  together  to  commit  what  is  little  short 
of  forgery,  and  support  it  by  perjury,  for  the  purpose  of 

redressing 
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1869.  redressing  those  calamities,  which  the  sudden  and  un- 
foreseen death  of  a  near  relative  may  inflict  on  some  one 
of  their  friends  or  acquaintance.  But  it  does  not 
stop  here ;  they  could  not  have  been  the  only  persons 
engaged  in  this  conspiracy.  Mrs.  Patience  Swinfen  (the 
Defendant),  Mrs.  Charles  Swinfen  (the  sister-in-law^, 
who  would  derive  no  advantage  from  it,  and  Mrs.  Tayler 
(the  nurse),  must  all  have  combined  with  the  solicitor, 
the  doctor  and  the  brother  to  commit  this  fraud.  It 
goes  a  step  still  beyond  this,  for  on  the  assumption  of 
such  a  combination,  the  conduct  of  all  the  persons 
engaged  is  wholly  inconsistent  with  any  idea  of  reason 
or  sense.  If  the  conduct  of  these  three  gentlemen  is 
referrible  to  a  plan  to  concoct  a  will  for  the  old  man 
and  to  obtain  his  unconscious  signature  to  the  document, 
it  is  impossible  to  conceive  a  more  bungling  performance, 
or  a  case  in  which  greater  care  was  taken  to  provide  for 
their  own  detection,  for  they  were  active  in  obtaining 
testimony  to  refute  their  own  assertions.  On  the  assump- 
tion that  a  plan  was  formed  to  concoct  the  will  for  the 
old  man,  nothing  could  have  been  more  simple  than  to 
have  kept  every  one  away  from  him  but  the  persons 
engaged  in  the  transaction  and  those  who  had  been  in 
the  habit  of  seeing  him,  viz. : — Mr.  Simpson,  Mr.  Rowley, 
Mrs.  Patience  Swinfen,  Mr.  and  Mrs.  Charles  Swinfen 
and  the  nurse  Mrs.  Tayler,  who  waited  upon  him.  If 
they  had  done  this,  the  thing  was  accomplished  beyond 
the  possibility  of  discovery.  The  old  man  had  not  once, 
for  eight  or  nine  months,  left  his  bedroom,  in  consequence 
both  of  the  accident  which  occurred  as  he  was  going 
up  stairs  in  November  previously,  and  of  his  increasing 
bodily  infirmity  :  it  is  the  common  case  of  both  sides, 
that  when  he  began  to  keep  his  room,  he  was  in  the  full 
possession  of  his  faculties:  it  could  have  created  no  sus- 
picion, if  no  other  persons  had  been  allowed  to  see  him, 
for,  in  the  ordinary  and  natural  course  of  events,  he 

would 
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woald  have  seen  no  one,  and  no  one  would  have  come  to  1859. 
him.  But  if  these  three  gentlemen  were  cognizant  of 
the  in6rm  state  of  his  intellect,  and  that  in  truth  he  was 
in  a  state  of  fatuity,  and  if  they  intended  to  make  a  will 
for  him,  the  sending  for  Dr.  Evans  was  an  act  of  positive 
insanity.  If  the  old  roan  was  fatuous  they  must  have 
seen  it,  they  must  have  known/from  the  high  character 
of  Dr.  Evans^  that  he  would  be  privy  to  no  fraud,  and 
to  no  irregular  transaction.  I  consider,  therefore,  the 
sending  for  Dr.  Evans  to  be  a  badge  of  the  bona  fides  of 
the  conduct  of  these  persons.  On  this  supposition  also, 
why  did  Mr.  Simpson  scruple  about  preparing  the  will 
on  the  5th  of  July^  and  not  on  the  6th  ?  But  adopting 
the  opposite  supposition  and  on  the  assumption  that  they 
really  believed  the  testator  to  be  competent  to  make  a 
will,  though  of  feeble  and  even  of  a  decaying  mind,  the 
whole  matter  is  clear  and  consistent.  It  is  important  to 
keep  carefully  in  view  the  two  modes  of  looking  at  this 
case,  and  which  are,  I  think,  the  only  two  in  which  it 
can  be  regarded  on  behalf  of  the  Plaintiif  the  heir  at 
law ;  either  Samuel  Swinfen  was  in  a  state  of  complete 
fatuity,  evident  to  every  one  who  had  fair  opportunities 
of  observing  him,  in  which  case  the  conduct  of  the  three 
attesting  witnesses  is  a  gross  fraud,  or  Samuel  Swinfen 
was  in  such  a  state  of  mind,  that  fair,  honest  and  reason- 
able persons  might  well  hesitate  about  his  competency, 
in  which  case  the  Court  must  consider  and  weigh  who 
had  the  best  opportunities  of  forming  an  accurate  judg- 
ment on  this  subject.  It  is,  no  doubt,  to  be  observed, 
that  the  sending  for  Dr.  Evans  to  test  the  mental 
capacity  of  the  old  man  is  a  proof  that  they,  or  that 
some  one  or  more  of  them,  had  a  doubt  on  the  subject, 
and  wished  to  be  fortified  by  his  opinion,  but  this  circum- 
stance is  not,  I  think,  a  sufficient  reason  for  rejecting 
their  clear  and  distinct  evidence  on  the  competency  of 
the  old   man;   because,  if  it  comes  to  a  balance  of 
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1859.  opinion  between  the  three  attesting  witnesses  and  Dr. 
Evans  alon^,  the  Court  must  necessarily  give  the 
greater  weight  to  the  greater  number,  who  had  more 
frequent  opportunities  of  seeing  Mr.  Samuel  Sunnfen. 
The  case  in  favor  of  the  will,  as  derived  from  the  evidence 
as  I  read  it,  is  not  that  the  testator  was  not  enfeebled 
in  mind  as  well  as  in  botiy,  but  the  question  is,  whether 
it  was  to  such  an  extent  as  to  make  him  incompetent 
to  make  a  will.  These  gentlemen  swear  positively,  that 
be  was  competent  on  the  6th  and  7th  of  July :  is  their 
testimony  to  be  rejected,  because  Dr.  Evans  swears  as 
positively  that  he  was  not  competent  on  the  3rd  and  4th 
of  July  ?  The  conclusion  I  have  come  to  is,  that  I 
fully  believe  the  testimony  of  both.  I  believe  that  the 
old  man  was  competent  to  give  instructions  for  a  will  on 
the  6th  of  July,  ^nd  on  the  7th,  that  he  did  so,  and  that 
be  signed  the  will,  knowing  and  approving  of  its 
contents.  I  also  believe,  that  this  is  not  inconsistent 
with  his  having  been  incompetent  to  do  so  on  the  3rd 
and  4th  of  that  month. 

I  think  it  unnecessary  to  have  recourse  to  any  doctrine 
of  lucid  intervals  to  reconcile  this  testimony.  Lucid  in* 
tervals  undoubtedly  only  apply  to  cases  of  insanity, 
properly  so  called ;  here  there  were  no  delusions,  the 
infirmity  insisted  upon  is  decay  of  mind,  and  which, 
judging  from  all  the  evidence,  I  have  no  doubt  existed 
to  some  extent,  and  I  also  believe  that  it  was  gradually 
getting  worse;  but  it  is  not,  as  I  believe,  the  fact,  that 
in  such  a  case  of  the  gradual  decay  of  the  intellect, 
the  sufferer  is  always  less  competent  to.  remember  or 
to  think  on  every  succeeding  day  than  he  was  on  the 
preceding  day,  and  that  this  process  goes  on  regularly 
and  constantly,  without  any  alteration.  If  it  were  so,  it 
would  be  wholly  at  variance  with  our  experience  of  all 
other  conditions  of  the  human  intellect. 

The 
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The  variation  in  the  power  of  the  intellect  and  the 
vigour  of  the  mental  faculties  between  one  day  and 
another  is  a  matter  which  every  one  is  conscious  of  to 
some  extent,  and  which  seems  to  depend  on  causes  not 
readily  perceptible  or  ascertainable.  In  persons  in 
perfect  health,  the  mind  and  the  power  of  perception  is 
more  rapid  at  one  time  than  another,  the  power  of 
recalling  names,  dates,  events,  passages  of  authors  for- 
merly committed  to  memory,  is  occasionally  more 
active  and  acute  at  some  times  than  at  others,  even  in 
persons  in  health,  but  still  more  so  in  cases  of  persons 
in  ill  health.  It  certainly  would  be  a  new  fact  to  me, 
if  it  could  be  established,  that  in  advanced  old  age,  or 
in  any  of  the  stages  of  disease,  the  mind  of  the  sufferer 
were  not  one  day  competent  to  do  or  remember  what  on 
another  day  he  would  fail  in  accomplishing.  In  fact, 
the  evidence  in  this  case,  if  it  is  believed,  exactly  proves 
this  fact  in  the  case  of  the  testator.  Mr.  Simpson 
states,  that  on  conversing  with  him  on  the  6th  of  c/ti/y, 
he  did  not  think  the  testator  was  in  a  competent  state 
to  give  instructions  for  his  will,  and  he  refused  to  pre- 
pare any  will  in  consequence ;  but  on  the  6th  he  con- 
sidered him  competent,  and  accordingly  he  obtained  the 
instructions,  he  prepared  the  will  and  obtained  the  ex- 
ecution of  it  on  the  following  day.  I  repeat,  that  the 
conduct  of  Mr.  Simpsoriy  in  so  acting,  is  evidence  of  his 
bona  fides.  Certainly,  if  the  state  of  Mr.  Swinfen  on 
the  3rd  and  4th  of  July  were  that  of  complete  and 
perfect  fatuity,  I  agree  that  it  would  not  be  possible  to 
believe,  that  on  the  6th  and  7th  he  could  have  been 
competent  to  make  a  will,  and  I  think,  after  a  careful 
consideration  of  Dr.  Evan's  evidence,  that  that  gen- 
tleman was  convinced  that  the  state  of  the  old  man  was 
that  of  complete  and  perfect  fatuity,  or  nearly  approach- 
ing it,  but  I  think  that  he  must,  if  such  was  his  opinion, 
have  come  to  an  erroneous  conclusion. 
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1869.  I  know  not  that,  in  a  mere  question  of  testing  the 

capacity  of  a  decaying  intellect  to  do  any  particular  act, 
a  medical  man  would  much  more  than  another  man  be 
competent  to  form  a  correct  opinion.  Some  previous  ac- 
quaintance with  the  person  examined  would  seem  to  be 
a  very  necessary  ingredient  in  coming  to  an  accurate 
conclusion  in  such  a  matter ;  where  any  doubt  about  it 
exists,  it  may  well  be,  that  the  habits  and  dispositions  of 
a  man  may  tend  to  produce  a  belief  that  he  is  in  a  state 
of  fatuity,  when,  in  truth,  he  is  not  so.  If  a  man  remain 
perfectly  silent  to  all  questions  put  to  him,  it  may  be 
very  difficult  to  ascertain  whether  this  arises  from  an 
incapacity  to  understand  the  question  put  to  him,  or  to 
a  sulky  determination  to  answer  nothing.  Even  the 
answers  given  to  questions  put  may  be  tinctured  with 
the  same  disposition,  and  bear  the  appearance  of  foolish 
or  senseless  words,  when  intended  only  to  signify  a  surly 
dislike  to  be  questioned.  I  think  it  may  well  be,  that 
Dr.  Ecans  or  any  other  physician  of  eminence  might 
be  mistaken  as  to  the  capacity  of  a  man  whom  he  had 
visited  two  days,  consecutively,  for  the  first  time  in  his 
life,  although  the  visits  had  lasted  much  longer  than 
Dr.  Evans  states  his  to  have  continued  ;  but  I  think  it 
impossible  to  believe,  that  a  person  in  daily  attendance 
on  an  old  man  should  be  deceived  as  to  this  point,  and 
I  think  it  difficult  to  believe,  that  any  one  well  known 
to  him,  and  who  visited  him  daily  for  a  considerable 
time,  should  be  mistaken  on  this  subject.  The  nature 
of  the  subject  necessarily  makes  the  evidence  as  to  in- 
capacity much  less  trustworthy  than  the  evidence  as  to 
capacity.  A  physician,  who  visits  a  patient  several 
times,  may  say,  with  perfect  truth,  I  never  saw  a  sign  of 
intellect  about  him,  and  therefore  I  infer  that  he  had 
none;  still  he  may  be  mistaken,  though  he  speaks 
perfect  truth ;  but,  on  the  other  hand»  if  a  person  visits 
a  patient  and  swears  that  he  made  rational  answers  to 
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queslions,  and  gave  clear  and  distinct  marks  of  his       I86g. 

capacity,  he  cannot  be  mistaken ;  he  must  be  perjured 

if  his  evidence  be  erroneous.    It  is  the  distinction  be« 

tween  proving  a  negative  in  opposition  to  an  affirmative, 

the  one  may  speak  perfect  truth  and  yet  be  mistaken, 

the  other  cannot  be  mistaken,  he  must  be  perjured  if 

his  testimony  be  not  correct 

I  have  therefore  come  to  the  conclusion,  that  the 
evidence  of  the  three  attesting  witnesses  and  of  Dr. 
Evans  is  not  inconsistent,  having  regard  to  the  nature 
of  the  subject  matter  to  which  they  depose,  and  I  have 
the  fullest  conviction  that  they  all  conscientiously  and 
honestly  gave  their  testimony  believing  it  to  be  true.  I 
once  more  refer  to  the  distinction  I  before  mentioned  re- 
garding Mr.  SwinfetCs  competency.  That  the  state  of 
Mr.  Swinfen  was  not  one  of  utter  and  complete  fatuity, 
such  as  to  preclude  all  doubt  or  question  as  to  his  com- 
petency, is  clear  from  parts  of  Dr.  Evan's  testimony,  for 
it  is  remarkable,  that  in  the  interview  which  he  had  with 
the  testator,  when  Dr.  Rowley  was  making  some  obser- 
vations to  Mr.  Swinfen  which  might  have  had  the  effect 
of  testing  the  extent  of  the  capacity  of  the  testator,  Dr. 
Evan^s  interposed  by  an  observation,  which  I  construe 
thus : — "  It  is  not  proper  for  you  to  persuade  that  man 
to  make  a  will,  or  to  put  words  into  his  mouth  as  to  the 
persons  to  whom  his  property  is  to  be  left,  it  ought  to  be 
his  own  spontaneous  voluntary  act."  This,  no  doubt,  was 
very  right,  if  the  object  had  been  then  and  there  to  take 
instructions  for  the  will,  but  if  the  object  was  simply  to 
ascertain  what  the  testator  thought  or  wished,  or  was 
capable  of  thinking  or  wishing,  it  might  have  been  more 
satisfactory  to  have  kjiown  in  what  way  the  testator 
would  have  answered  the  question  or  suggestions  of  the 
medical  man  who  was  in  the  daily  habit  of  attending 
him,  even  assuming  those  observations  or  suggestions 
to  have  been  highly  improper. 
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It  18  not,  however,  necessary  to  pursue  that  Bubject 
into  the  channel  to  which  it  would  lead,  because  the  case 
of  the  Plaintiff  is  not,  that  undue  persuasion  was  used 
SwiNFEM.  to  induce  Mr.  Swinfen  to  make  the  will  in  question,  but 
that  he  was  ignorant  of  what  he  was  doing.  The  case 
is  not  one  of  undue  influence,  but  is  one  of  a  concocted 
will,  to  which  his  unconscious  signature  was  obtained. 

Regarding  the  evidence  of  the  three  attesting  wit- 
nesses and  of  Dr.  Evans  together,  if  the  case  rested  on 
their  evidence  alone,  I  should  come  to  the  same  con- 
clusion as  the  jury  at  law  did  ;  but  there  is  further  evi- 
dence in  the  case,  and  there  certainly  remain  some 
circumstances  which  urgently  require  to  be  explained. 
First,  how  it  was  that  Mr.  Simpson  should,  on  the  26th 
of  June,  have  sent  the  instructions  to  Mr.  Cole  his  agent 
in  London,  which  are  now  in  evidence,  and  which  de- 
scribes the  state  of  Mr.  Swinfen  in  the  manner  that  is 
there  set  forth.  I  have  carefully  examined  the  evidence 
on  this  point,  and  although  it  is  not  so  satisfactory  as 
ought  to  be  afforded,  still  I  think  that  the  explanation 
which  he  gives  of  that  circumstance  must  be  treated 
suflicient  to  account  for  it ;  at  least,  I  have  arrived  at 
this  conclusion,  that  the  opinion  he  expressed  to  Mr. 
Cole,  though  inconsistent  with  his  subsequent  conduct, 
in  preparing  and  attesting  the  will,  and  his  present  tes- 
timony, ought  not  to  have  weight  to  the  extent  of  dis- 
crediting his  present  evidence  in  favor  of  the  com- 
petency of  Mr.  Swinfen. 

The  next  circumstances  that  require  explanation  are, 
the  letters  of  the  two  ladies  Mrs.  Rowley  and  Mrs. 
Lis/iman,  describing  the  state  of  health  of  old  Mr. 
Swinfen.  These  undoubtedly  shew  their  belief  of  his 
incapacity  at  the  time  they  wrote,  which  was  within  a 
few  days  after  the  son's  death,  but  the  evidence  satisfies 

me 
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me  that  they  had  but  imperfect  means  of  forming  an  1859. 
opinion,  and  these  letters  cannot,  I  think,  be  treated  as 
more  than  an  exaggeration  of  the  failing  condition  of 
old  Mr.  Swinfen's  mind  and  body,  and  they  ought  not, 
I  think,  to  be  allowed  to  counterbalance  the  direct  tes* 
timony  of  the  six  witnesses,  who  speak  positively  to  the 
contrary.  I  mean  the  three  attesting  witnesses,  the 
nurse  Mrs.  Taylor,  Mrs.  Charles  Swinfen  and  the 
Defendant. 

The  Defendant  undoubtedly  has  a  deep  interest  in 
the  question :  her  evidence  must  necessarily  be  taken 
with  great  caution ;  but  after  reading  it  more  than  once, 
with  great  care,  I  see  no  reason  for  disbelieving  any 
single  word  uttered  by  her*  The  unanimous  testimony 
of  all  the  witnesses,  on  all  sides,  so  far  as  they  have  any 
bearing  on  the  subject,  shew  perfect  propriety  of  be- 
haviour on  her  part  throughout  the  whole  transaction. 
She  does  not  appear  to  have  once  asked  the  testator  to 
give  her  the  property,  she  took  no  part  in  the  obtaining 
the  instructions,  she  suggested  no  course  to  be  taken, 
she  objected  to  none  that  was  thought  proper  by  Mr. 
Charles  Swinfen,  Dr.  Rowley  and  Mr.  Simpson.  It  is 
but  due  to  that  lady  to  state,  that  this  is  my  impression 
derived  from  a  careful  perusal  of  the  whole  evidence, 
and  further,  that  if  she  had  thought  fit  to  exert  her  in- 
fluence over  him,  she  would  probably  have  obtained  still 
greater  benefits  from  the  testator. 

I  think  it,  as  I  have  already  stated,  unnecessary  and 
undesirable  that  I  should  comment,  in  detail,  on  the 
evidence  of  all  the  witnesses.  I  have  stated  the  general 
view  I  take  of  the  case,  and  the  steps  leading  to  the 
conclusion  I  have  arrived  at,  and  the  grounds  on  which 
I  have  based  my  decision.  I  have,  before  doing  so, 
read  very  carefully  the  most  able  and  elaborate  summing 

up 
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1859.  up  of  the  learned  judge  who  tried  this  casey  and  who,  I 
^•^"s,^  infer,  from  such  perusal,  had  formed  a  differeDt  opinion 
SwiMrm  ^^  ^j^^  whole  case  to  that  which  I  have  arrived  at.  But 
SwiMFsv.  his  Lordship  observed  to  me,  in  his  letter  transmitting 
the  notes,  **  that  he  was  not  dissatisfied  with  the  verdict, 
that  it  was  eminently  a  question  for  the  jury/'  And  I 
find,  that  the  jury,  after  having  had  the  advantage  of  ob« 
serving  the  manner  and  demeanour  of  the  witnesses  who 
gave  their  evidence,  and  notwithstanding  the  obvious 
tendency  of  the  observations  of  his  Lordship,  had  little 
doubt  or  hesitation  in  giving  their  verdict  in  favor  of  the 
will.  I  concur  in  that  verdict,  and  I  think  it  my  duty  to 
state,  that  if,  on  the  evidence  now  before  me,  the  jury 
bad  come  to  an  opposite  conclusion,  and  if  the  Defend- 
ant, instead  of  the  Plaintiff,  were  here  asking  for  a  new 
trial,  I  should  not  have  thought  myself  justified  in  con* 
eluding  the  rights  of  the  parties  without  a  further 
investigation.  But  on  the  case,  as  it  now  stands,  and 
on  the  verdict  given  by  the  jury,  I  think  that  they  have 
properly  affirmed  tlie  capacity  of  the  testator  to  make 
the  will  in  question,  and  that  this  motion  must  be 
refused  with  costs. 


Jfsr.  I.  The  cause  came  on  to  be  disposed  of  as  to  the  costs. 

Scaife  v.  Scaife  (a) ;  Tatham  v.  Wri^At  (h) ;  Berney  v. 
Eyrt  (c),  were  cited. 

7%e  Mastbb  of  the  Rous. 

In  modem  times,  the  niclination  of  the  Conrt  has 
been  to  place  the  hdr  at  law  in  the  same  situation  as 
other  parties.    I  am  desirous  of  looking  at  the  autho- 
rities 

(«t)  4  JIm.  S09.  (0  3  AOu  397. 

(4)  8  JUmi.  «  J#.  3S. 
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rities  to  ascertain  what  ought  to  be  done  as  to  the  1859. 
general  costs  of  suit.  The  costs  of  the  supplemental 
bill  have  already  been  disposed  of  (a).  The  costs  of  the 
motion  for  a  new  trial  I  disposed  of  at  the  time.  The  Swinvem. 
costs  of  the  first  issue  ought  not,  in  my  opinion,  to  be 
charged  on  either  party ;  I  am  satisfied  that  the  result 
arose  from  a  mistake,  for  which  neither  party  was  to 
blame.  It  was  accidental,  and  it  is  therefore  impossible 
to  make  either  of  them  pay  the  costs  of  it. 

As  to  the  second  issue,  I  think  that  the  heir  at  law, 
who  failed,  must  pay  the  costs. 

If  the  heir  brings  ejectment,  and  fails,  he  has  to  pay 
the  costs  of  it.  The  heir  having  raised  a  case  of  in- 
capacity of  the  testator,  and  every  species  of  opposition 
to  the  will,  I  am  of  opinion  that  the  costs  of  the  issue 
must  follow  the  result.  I  also  am  of  opinion  that  he 
must  pay  the  costs  of  the  motion  for  a  Receiver,  for  when 
I  ordered  it  to  stand  over  until  the  trial  of  the  issue,  it 
was  intended  that  the  motion  should  follow  the  result  of 
the  issue,  and  it  is  clear,  in  the  result,  that  no  Receiver 
should  have  been  granted. 

That  disposes  of  all  the  costs  except  the  general  costs 
of  the  suit,  as  to  which  I  wish  to  consider  the  alle- 
gations of  the  bill,  especially  the  paragraphs  which 
impute  fraud  and  collusion. 


On  a  subsequent  day  (the  5th  o{  March,  1859), 

ITie  Master  of  the  Rolls  dismissed  the  bill,  as  re- 
garded the  real  estate,  without  further  costs,  and  made 
a  decree  for  the  administration  of  the  personal  estate. 

(a)  2DeG.^J.  398. 
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June  13. 

An  improvi- 
dent lease  was 
granted  by  a 
charitable  cor- 
poration to  a 
trustee  for 
the  master. 
Held,  after 
twenty  years' 
enjoyment 
under  it,  that 
the  rights  of 
the  Attorney^ 
General  to 
question  its 
validity  was 
barred  by  the 
Statute  of  Li- 
mitations (3 
&  4  WUL  4, 
c.  27). 

The  decision 
in  Attorneys- 
General  V. 
Wyggeiton 
Hotpi/al  ( 12 
Beav,  113) 
questioned  by 
Vice-Chan- 
cellor  Kin' 
dcrdey. 


THE  ATTORNEY-GENERAL  v.  PAYNE. 

rr^HE  object  of  this  information  was  to  obtain  a  decla- 
ration,  that  two  leases,  dated  the  1 1th  of  May^ 
1816,  and  the  3rd  of  April,  1823,  of  property  belonging 
to  a  charity  called  Wyggeston  Hospital,  and  which  leases 
had  been  granted  by  the  hospital  (a  corporate  body)  to 
a  trustee  for  Dr.  Selwyn,  the  master  of  the  hospital,  were 
improper  and  fraudulent  as  against  the  charity,  and  to 
have  them  set  aside,  and  for  consequential  relief. 

The  circumstances  relating  to  the  foundation,  &c.  of 
this  charity  are  stated  in  the  case  of  The  Attorney-Ge- 
neralv.  Wyggeston  Hospital  (a),  the  decision  in  which 
case  gave  rise  to  the  present  information.  The  following 
were  the  circumstances  of  the  present  case: — In  1793, 
Dr.  Selwyn  was  appointed  master  of  the  hospital.  By 
a  lease,  dated  the  11th  of  May,  1816,  and  made  be- 
tween the  hospital  (by  its  proper  corporate  name)  of 
the  one  part,  and  Thomas  Pares  of  the  other  part,  in 
consideration  of  the  surrender  by  Pares  of  two  existing 
leases  dated  in  1806  and  1811,  and  of  the  rents  and 
covenants  thereinafter  mentioned,  the  hospital  demised 
part  of  the  charity  property  to  Pares  for  three  lives,  at 
a  rent  of  6/.  16s.  and  some  other  trifling  reservations. 

This  lease  was  under  the  corporate  seal,  and  was 
signed  by  Dr.  Selwyn  as  the  master  of  the  hospital. 

The  rent  was  very  inadequate,  and  Pares  was  a  mere 
trustee  for  Dr.  Selwyn  the  master,  in  whose  favor  he 
immediately  afterwards  executed  a  declaration  of  trust 

By 


(a)  12  Beav.  113.  It  was  sug- 
gested, during  this  argument,  that 
the  word  **  comiterabuntur"  in  12 
Beav,  p.  114,  had  been  wrongly 


copied  from  the  letters-patent,  and 
that  it  ought  to  have  been  "ron^ 
versabuntur"  See  6  f^iner*tAb. 
571,  pLS. 
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By  another  lease,  dated  the  3rd  of  April,  1823,  other       1869. 

part  of  the  corporate  property  was  similarly  demised  to  ^^s^^^^ 

Payne  for  three  lives,  at  a  rent  of  IZ.  6*.  6rf.     In  this  attormet- 

instance  also  the  rent  was  very  inadequate,  and  Payne  Gbubral 

was  a  mere  trustee  for  Dr.  Selwyn  the  master.  Fay'me. 

Dr.  Selwyn  died  in  1823,  having  devised  the  lease- 
holds in  trust  for  his  daughter  Albinia  Payne,  for  her 
life,  and  subject  thereto,  upon  trusts  for  her  husband  for 
life,  with  remainder  to  their  children  as  they  should 
appoint,  and  in  default  amongst  them  equally.  The 
lease  of  1823  was  renewed  in  1847. 

There  were  eight  children  of  Albinia  Payne  living, 
and  in  the  years  1828,  1839,  1842,  1843  and  1847, 
respectively,  and  prior  to  the  marriage  of  six  of  these 
children,  one-eighth  share  of  the  leaseholds  was  duly 
appointed  to  each,  and  then  settled  on  their  respective 
wives,  husbands  and  issue.  The  parties  entitled  under 
these  settlements  claimed  to  be  purchasers  **  for  valu- 
able consideration,  without  notice  of  any  fraud  or 
irregularity  in  the  granting  or  obtaining  of  the  two 
leases."  Albinia  Payne,  and  her  children,  and  the 
other  Defendants  claimed  the  benefit  of  the  Statute  of 
Limitations;  but  the  information  alleged,  that  this  was 
a  case  of  concealed  fraud,  and  that  the  facts  had  only 
recently  been  discovered,  pending  the  inquiries  under 
decree  in  the  Attorney-General  v.  Wyggeston  Hospital. 

Mr.  R,  Palmer  and  Mr.  Bevir,  for  the  Attorney- 
General. 

First,  the  decision  of  Lord  Langdale,  in  The  Attorney- 
General  V.  Wyggeston  Hospital  concludes  the  question 
as  to  the  right  of  the  master  of  the  hospital  to  grant 
leases  on  fines,  and  to  appropriate  them  to  his  own 
use;  this  is  a  much  stronger  case,  for  the  master  is 

equitable 
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equitable  lessee.  The  master  could  not  purchase  the  pro- 
perty, for  he  bad  fiduciary  duties  to  perform,  nor  could 
he  be  both  lessor  and  lessee  of  the  charity  property; 
Attorney- General  v.  The  Earl  of  Clarendon  {a).  Se- 
condly,  the  leases  are  improvident  and  void,  they  are  in 
substance  a  partial  alteration  of  the  charity  pfoperty ; 
Attorney-General  V.  Davey(jb);  Attorney- General  y. 
Hall(c);  Attorney-General  v.  Dixie  {d).  Thirdly,  the 
defence  of  purchaser  for  valuable  consideration  without 
notice  is  inapplicable  to  this  case.  At  all  events  the 
tenant  for  life  and  the  owners  of  the  two-eighths  which 
have  never  been  settled  cannot  insist  on  that  defence. 
Fourthly,  the  Statute  of  Limitations,  3  &  4  Will*  4,  c. 
27,  cannot  apply  between  landlord  and  tenant,  and  the 
Attorney-General  v. Magdalen  College{e)^  was  a  case  of 
absolute  alienation  and  not  of  a  lease.  Here  there  was 
both  a  trust  and  a  concealed  fraud  affecting  the  master 
and  those  claiming  under  him,  and  such  a  case  is  ex- 
cepted from  the  operation  of  the  Statute  of  Limitations. 


Mr.  Selwyn  and  Mr.  Freeling^  for  the  Defendants, 
beneficially  interested  in  the  leases.  The  decision  of 
Lord  Langdale,  in  The  Attorney- General  v.  Wyggeston 
Hospital,  is  not  binding  on  the  present  Defendants,  who 
were  not  parties  to  that  information,  it  was  filed  against 
the  corporation  and  the  master  alone,  and  its  object  was 
merely  to  have  the  practice  of  taking  fines  discontinued. 
There  was  clear  authority  to  make  these  ordinances,  and 
although  they  might  be  altered  as  the  circumstances  of 
the  property  and  of  the  charity  changed,  still,  while  they 
existed,  the  acts  done  under  them  were  perfectly  valid. 
The  Vice-Chancellor  Kindersley,  in  The  Attorney^ 
General  v.  Vaneittart^f),  expressed  serious  doubts  of 

the 


(fl)  17  Fa.  500. 
(6)  19  Btav,  $21. 

(c)  16  Beav.  388. 

(d)  IS  Vet,  519. 


(e)  18  Bern,  223;    reverted, 
e  H.  of  L.  Cat,  199^ 
W)  21  Ftb.  1855,  MS. 
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the  accuracy  of  that  decision,  and  he  held,  in  that  case, 
that  the  representatives  of  Dr.  Vansitiart^  the  former  ^"x""^ 
master  of  Wyggeston  Hospital^  were  entitled  to  retain  Attork  ti- 
the fines  taken  on  leases  like  the  present ;   if  so,  the  *»*JJ*aI' 
leases  themselves  must  be  upheld  by  this  Court  Payih, 

The  Statute  of  Limitations  (3  &  4  Will  4,  c.  27,  ss. 
2,  3,  24,  25)  is  a  complete  defence  in  this  case ;  the 
decision  of  the  House  of  Lords,  in  The  Attorney^ 
General  v.  Magdalen  College  (ja),  is  decisive  on  the 
point.  The  leases  in  1816  and  1823  were  a  partial 
alienation,  and  possession  has  been  retained  under  them 
ever  since  that  period.  The  Attorney -Oeneral  v. 
Davey{Jb\  which  was  reversed  by  the  full  Court  of 
Appeal  on  the  30th  of  Aprils  1859,  was,  like  this,  th« 
case  of  a  leasehold,  and  shews  that  the  statute  is  appli- 
cable to  that  species  of  interest.  Notice  is  immaterial } 
there  was  express  notice  in  Attorney-  Oeneral  v.  Magdalen 
Collie,  but  it  did  not  avail.  As  to  there  being  a  trust, 
the  master  was  not  a  trustee,  and  if  he  had  been,  his 
trust  ceased  in  1823,  on  his  death  ;  but  here  the  lessors 
were  a  corporation,  created  by  charter  and  confirmed  by 
Act  of  Parliament,  having  the  legal  estate  and  holding 
on  no  trust  whatever. 

If  a  trust  had  existed,  still  it  would  be  quite  immaterial 
if  the  trust  property  has  been  alienated  for  valuable  con- 
sideration, as  in  this  case,  for  the  remedy,  if  any,  is  against 
the  trustee.  In  Petre  v.  Petre{e\  the  Vice-Chancellor 
Kindersley  held,  that  even  in  the  case  of  an  express 
trust,  a  purchaser  might  set  up  the  Statute  of  Limi- 
tations. Fraud  there  was  none,  it  was  an  open  notorious 
act,  in  accordance  with  an  old  established  custom,  and 
no  one  claiming  under  the  corporation  who  granted  the 

lease  can  say  that  it  was  concealed. 

[The 

(a)  6  H.  ofL,  Ca$,  189.  (c)  3  Drew.  371. 

(6)  19  Beav,  621. 
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[The  Master  of  llie  Rolls  : 
a  fraud.] 


I  do  not  think  it  was 


Lastly.  The  leases  are  themselves  valid|  for  they  are  in 
accordance  with  a  long  imn^emorial  usage;  these  re- 
newals were  consistent  with  a  custom  which  is  traced  up 
to  1637,  and  Dr.  Selwyn  had,  previous  to  these  leases, 
purchased,  for  valuable  consideration,  the  existing  leases; 
he  obtained  renewals  of  them,  on  the  usual  terms,  in 
consideration  of  the  surrender  of  the  existing  lease. 
This  Court  will  not  disturb  such  leases  renewed  accord- 
ing to  an  immemorial  custom;  Attorney-General  v. 
Cross  (a) ;  Attorney- General  v.  Crook  (6). 

It  is  no  objection  that  the  leases  were  granted  in  trust 
for  the  master.  In  Wilson  v.  Sir  Thomas  Sewell  (c), 
where  a  lease  had  been  granted  by  the  Master  of  the 
Rolls,  in  trust  for  himself,  under  a  power  to  lease  con- 
tained in  the  2  Car.  2,  c.  49,  the  Court  held,  "  that  iU 
being  in  trust  for  himself  was  no  objection."  And  it 
was  said,  ''  it  makes  no  difference  with  regard  to  the 
successor :  he  will  receive  the  accustomed  rent ;  and  if 
the  lease  is,  in  all  other  respects,  regular,  it  signifies 
nothing  to  the  successor,  whether  one  person  or  another 
gets  the  beneficial  profit  upon  it."  But  even  if  the  leases 
of  1816  and  1823  be  held  void,  the  effect  will  be  to  revive 
those  surrendered  ;  Davison  d.  Bromley  v.  Stanley  (d). 

The  leases  must  therefore  be  supported  under  the 
usage,  the  ordinances,  the  Act  of  Parliament,  the  decision 
of  the  visitor  in  1823,  and  that  of  Vice-Chancellor 
JCindersley  in  the  Attorney-General  v.  Vansittart, 

Mr.  £.  Rodwell  for  the  corporation. 

Mr.  Pearson  for  the  trustee  of  the  leases. 


Mr.  Bevir  in  reply. 

(a)  3  Mer.  624. 
(6)  1  Keen,  121. 


«4 
(rf)4 


Burr,  1979. 
Burr.  2210. 


The 
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The  Master  of  the  Rolls. 

I  do  not  think  it  desirable  to  enter  into  the  question 
argued  before  me,  which  is  one  of  some  importance, 
whether  the  point,  which  is  not  decided  by  Lord  Lang- 
dale  in  the  Attorney- General  v.  Wygge&ton  Hospital^  but 
is  covered  by  his  dictum  in  12  Beavan,  with  respect  to 
the  validity  of  these  leases,  is  correct  or  not :  and  the 
more  so,  because  the  matter  has  been  seriously  doubted 
by  Vice-Chancellor  Kindersley  in  that  J ttorney- General 
V.  Vansittart,  If  I  entered  into  that  question,  I  should 
have  to  consider  and  weigh  it  more  carefully  than  I  have 
done.  I  consider  it  unnecessary,  because  I  am  of  opinion 
that  the  Statute  of  Limitations  is  a  bar,  and  because  I 
cannot  distinguish  this  case  from  the  Attorney- General 
V.  Magdalen  College  {a),  by  which,  as  it  appears  to  me, 
the  case  is  governed.  In  that  case,  there  was  a  doubt  as 
to  the  pereons  in  whom  the  legal  estate  was  vested,  but 
there  was  no  question  that  the  land  was  in  the  posses- 
sion of  rector  and  churchwardens,  and  that  they  were 
empowered  to  make  leases  with  the  consent  of  the 
vestry,  and  that  it  was  their  duty  to  obtain  the  best  rent 
and  apply  it  for  benefit  of  poor  of  the  parish.  They 
however  sold  the  fee  simple  of  the  charity  property  to 
Magdalen  College,  who  had  the  most  distinct  notice  of 
the  charitable  trust.  A  more  complete  breach  of  trust 
could  not  have  been  committed,  and  that  with  complete 
notice  to  the  alienees  of  the  breach  of  trust ;  such  at  least 
was  my  opinion  on  the  facts  of  the  case.  The  House  of 
Lords  however  held,  that  the  claim  of  the  poor  was  barred 
by  the  Statute  of  Limitations,  and  that  there  had  been, 
during  the  interval,  persons  who  had  a  right  to  bring  an 
action,  or  suit,  to  recover  the  land.  I  compare  that  case 
with  the  present,  and  what  is  the  difference.    Here  the 

alienation 
(a)  6  H.  ofL.  Cai.  1S9. 


1869. 


June  11. 
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alienation  was  a  lease,  but  what  diflerence  can  that 
possibly  make  ?  a  lease  is  an  alienation  pro  tanto.  It 
might  have  been  a  lease  for  999  years  at  a  peppercorn 
rent,  which  would  amount  to  an  absolute  alienation. 

The  next  difference  is,  that  the  grantore  in  the 
Attorney-General  v.  Magdalen  College  were  the  rector 
and  two  churchwardens,  here  the  grantor,  in  form,  was 
the  hospital  itself,  though  in  substance,  I  have  no  doubt 
it  was  the  master. 


Again,  in  Magdalen  College  the  alienation  was  to  a 
stranger,  here  it  was  to  a  trustee  for  the  master.  But,  in 
my  opinion,  the  character  of  the  alienee  cannot  affect  the 
question,  it  may  affect  the  question  of  the  breach  of 
trust,  and  it  might  induce  the  Court  to  hold  that  the 
lease  could  not  be  supported,  if  granted  to  the  master, 
though  it  could  not  be  reconciled  with  the  case  in  fiur- 
row  (a).  But  that  does  not  affect  the  question  when  the 
adverse  possession  once  began.  If  the  alienee  in  the 
Attorney^ General  v.  Magdalen  College  had  been  the 
rector,  it  is  obvious  that  the  question  now  before  me  and 
that  before  the  House  of  Lords  would  be  exactly  the  same. 
I  cannot  distinguish  this  case  from  the  Attomeg-General 
V.  Magdalen  College^  and  I  think  that  as  soon  as  the  lease 
was  granted  the  lessee  held  adversely  to  the  rights  of 
the  charity,  to  the  extent  of  the  alienation  contained  in 
the  lease.  The  consequence  is,  that  as  to  Paynes  lease, 
the  adverse  possession  began  in  1823,  and  as  to  the  other 
lease  that  it  began  in  1816.  In  both  cases  the  statute  is 
a  bar,  and  there  were  persons  in  existence  who  had  a 
right  to  bring  an  action,  or  suit,  to  recover  it.  I  am  of 
opinion,  therefore,  the  information  must  be  dismissed, 
but  without  costs,  as  the  Court  induced  these  parties  to 
institute  the  suit. 

(a)   Wilton  v.  Matter  of  the  Rolb,  4  Burr,  1975. 
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ROGERS  1^.  CHALLIS. 

July  21,  22. 

rpHIS  bill,  filed  by  Rogers  against  Challis,  prayed  A  Court  of 

^     that  an  agreement,  concluded   by  two  letters  of  Sjjf/thl""^ 

the  17th  and  18th  of  December,  1858,  might  be  ape-  ci6e  perform- 

cifically  performed;  "or  otherwise,  that  such  compen-  fracuo borrow 

sation  or  damages  might  be  awarded  to  the  Plaintiff  as  * ""™  ^^ 

this  Court  should  deem  just.''  mort^e. 

In  a  caae 

The  agreement  alleged  and  sought  to  be  enforced  courthasno 

was  to  this  effect : — ^Tbe  Defendant  Challis  had  agreed  jurisdiction  to 

to  borrow  from  the  Plaintiff  a  sum  of  1,000/.,  to  be  re-  performance  of 

paid  by  four  equal  instalments,  with  interest  at  10/.  per  f  contract,  it 
^  ,      .  hasnojuris^ 

cent.,  to  be  retained  out  of  the  sum  advanced.  diction,  under 

the  21  &  22 
The  security  to  be  given  was;  first,  a  bill  of  sale  of  award  and' 

certain  furniture,  plate,  linen,  &c. :  secondly,  a  bill  for  asscMdamagei 
1       ^         .         1,1.  .  ,      foritenon- 

the  first  instalment;   thirdly,  a  guarantee  agamst  the  performance. 

removal  of  the  goods  comprised  in  the  bill  of  sale ;  and 

fourthly,  by  a  deposit  of  the  lease  of  Webb's  Hotel, 

Piccadilly,  and  of  the  assignment  of  it,  which  had  been 

made  to  Challis. 

After  this  contract,  the  Defendant  entered  into  nego« 
tiatioDs  with  a  Mr.  Reddish,  to  borrow  the  1,000/.  from 
him  on  better  terms.  The  Defendant  refused  to  perform 
bis  agreement  with  the  Plaintiff,  who  filed  this  bill  on 
the  14tfa  of  January,  1869,  alleging  that  if  the  contract 
should  not  be  performed,  he  would  suffer  considerable 
damage,  both  by  loss  of  interest  on  the  money  provided 
and  set  apart  for  the  purpose  of  the  loan,  and  also  by 
reason  of  costs  incurred  in  the  course  of  the  nego- 
tiations. 

VOL.  xxvn — II.  K  -  On 
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Oq  the  25th  of  January^  and  after  the  institution  of 
this  suit,  the  Defendant  completed  the  loan  from  Mr. 
Reddish, 

Mr.  Follett  and  Mr.  Hob/iouse,  for  the  Plaintiff. 

Firsts  the  evidence  proves  a  distinct  contract.  Se- 
condly, the  contract  is  such  as  a  Court  of  Equity  will 
specifically  enforce.  In  Adderley  v.  Dixon  (a),  specific 
performance  was  decreed,  at  the  suit  of  the  vendor,  of  a 
contract  for  the  sale  of  debts  proved  under  a  commission 
of  bankruptcy.  Sir  John  Leach  there  explains  the 
principle  on  which  such  relief  is  founded.  He  says, 
"  Courts  of  Equity  decree  the  specific  performance  of 
contracts,  not  upon  any  distinction  between  realty  and 
personalty,  but  because  damages  at  law  may  not,  in  the 
particular  case,  afford  a  complete  remedy,  llius,  a 
Court  of  Equity  decrees  performance  of  a  contract  for 
land,  not  because  of  the  real  nature  of  the  land,  but 
because  damages  at  law,  which  must  be  calculated  upon 
the  general  money  value  of  land,  may  not  be  a  complete 
remedy  to  the  purchaser,  to  whom  the  land  may  have  a 
peculiar  and  special  value."  And  he  then  refers  to  a 
case  of  Taylor  v.  Neville,  in  which  specific  performance 
was  decreed  of  a  contract  for  the  sale  of  800  tons  of 
iron;  and  to  Ball  t.  Cogys^b),  in  which  specific 
performance  was  decreed,  by  the  House  of  Lords, 
of  a  contract  to  pay  the  Plaintiff  a  certain  annual 
sum  for  his  life,  and  another  sum  for  every  hundred- 
weight of  brass  wire  manufactured  by  the  Defendant 
during  the  life  of  the  Plaintiff. — IThe  Mabtbr  of 
the  Rolls  referred  to  Brough  v.  Oddy{c),  in  which 
it  was  held,  that  a  Court  of  Equity  would  not  entertain 

a  bill 

(a)  1  Sim.  i  5.  607.  (r)  I  Rust,  Sf  M.  55. 

(6)  1  Bro.  P,  C.  140. 


CASES  IN  CHANCERY.  177 

a  bill  for  the  specific  performance  of  an  agreement  1869. 
to  pay  in  a  certain  event,  which  had  happened,  an 
annual  sum  by  quarterly  instalments.] — In  Bass  v. 
Clivley{a),  specific  performance  was  decreed  of  an 
agreement  to  lend  3,000/.  on  mortgage  (J).  Thirdly, 
but  if  the  contract  cannot  be  specifically  performed, 
then  the  21  &  22  Vict.  c.  27,  s.  2,  enacts,  that  when 
''  the  Court  of  Chancery  has  jurisdiction  to  entertain  an 
application"  for  the  specific  performance  of  a  contract, 
it  may  '^  award  damages  to  the  party  injured,  either  in 
addition  to  or  in  substitution  for  such  specific  perform- 
ance," and  it  then  gives  power  to  the  Court  to  assess 
such  damages.  This  is  the  very  case  which  was  in- 
tended to  be  met  by  this  enactment ;  for  this  bill  being 
filed  on  the  14th  of  January,  1869,  the  Defendant 
completed  his  loan  from  Reddish  on  the  26th  of  the 
same  month. 

Mr.  i2.  Palmer  and  Mr.  Hinffeston,  for  the  Defend- 
ant, were  not  called  on. 


ITie  Master  of  the  Rolls. 

I  am  clear  that  the  Court  has  no  jurisdiction  in  this 
case. 

I  must  first  consider  how  the  matter  stands,  inde- 
pendently of  Sir  Hugh  Cairn's  Act,  and  next,  the  effect 
of  that  Act.  The  case  cannot  be  put  higher  than 
this : — that  the  Defendant  applies  to  the  PlaintiflT  for 
the  loan  of  1,000/.  upon  a  security  which  he  specifies, 
and  the  Plaintiff  assents  to  the  proposal,  but  on  the 

next 

(tt)   Tamlyn,  80.  rous  to  have  the  agreement  car- 

(6)  But  the  Defendant,  in  that  ried  into  execution,  **  which  she 

case,  said    (page    81)  she  had  suhmitted  she  was  entitled  to  have 

always  been,  and  still  was,  desi-  done." 

n2 
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1869.  next  day  the  Defendant  Bays^  ''I  have  changed  my 
roind,  I  do  not  require  your  1,000/,  I  can  get  it  upon 
better  terms  elsewhere,"  Is  that  a  case  in  which  a  person 
can  come  to  tliis  Court  for  a  specific  performance,  and 
say,  <'  yog,  the  Defendant,  are  bound  to  let  me  advance 
the  1,000/.  to  youi— it  is  true  your  circumstances  may 
be  altered,  but  you  are  bound  to  let  me  advance  the 
money  to  you  ?"  It  is  very  justly  said,  that  the  Statute 
of  Frauds  does  not  apply  to  such  a  case ;  therefore,  if 
the  Court  has  jurisdiction  in  such  a  case,  any  conver- 
sation may  be  made  the  subject  of  a  suit  for  specific 
performance :  thus  if  two  friends  are  walking  together, 
and  one  says, ''  will  you  lend  me  100/.,  at  5/.  per  cent, 
for  a  year  upon  good  security,"  and  the  other  says  ''  I 
will,"  that  conversation  might  be  made  the  subject  of 
a  suit  for  specific  performance  in  this  Court,  if  on  the 
next  day  one  friend  should  say  ''  I  do  pot  want  the 
money,"  or  the  other  should  say  "  I  will  not  lend  it." 
Nothing  would  be  more  difScult  and  more  dangerous 
than  the  task  which  this  Court  would  have  to  perform, 
if  it  were  to  investigate  cases  of  that  description.  This 
is  not  an  agreement  to  purchase  or  sell  anything,  it  is 
not  the  case  of  a  contract  to  buy  a  particular  debt  upon 
certain  terms,  or  a  contract  for  the  purchase  of  a  certain 
quantity  of  goods,  to  be  paid  for  by  instalments  and  in 
a  particular  manner,  in  which  case  the  Court  has  held, 
that  these  were  circumstances  which  took  the  trans- 
action out  of  the  rule  of  this  Court,  that  an  ordinary 
contract  for  the  sale  or  purchase  of  goods  is  not  the 
proper  subject  of  a  suit  for  specific  performance  in  this 
Court.  It  is  nothing  more  than  this : — a  proposal  to 
borrow  a  certain  sum  of  money,  upon  certain  terms, 
for  a  certain  time,  which  is  accepted,  and  the  borrower 
says  two  or  three  days  afterwards,  I  do  not  want  the 
money,  and  1  have  got  it  elsewhere,  upon  better  terms. 
It  certainly  is  new  to  me,  that  this  Court  has  ever 

entertained 
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entertained  jurisdiction  in  a  case  where  the  only  per- 
sonal obligation  created  i$,  that  one  person  tays^  if 
you  will  lend  me  the  money  I  will  repay  it  and  g\ve 
you  good  security,  and  the  terms  are  settled  between 
them.  The  Court  has  said,  that  the  reason  for  com- 
pelling a  specific  performance  of  a  contract  is  because 
the  remedy  at  law  is  inadequate  or  defective.  But 
by  what  possibility  can  it  be  said,  that  the  remedy 
here  is  inadequate  or  defective  ?  It  is  a  simple  money 
demand ;  the  Plaintiff  says,  I  have  sustained  a  pecu-' 
niary  loss  by  my  money  remaining  idle,  and  by  my  not 
getting  so  good  an  investment  for  it  as  you  contracted 
to  give  me.  Tliis  is  a  mere  matter  of  calculation,  and 
a  jury  would  easily  assess  the  amount  of  the  damage 
which  the  Plaintiff  has  sustained.  I  express  no  opinion 
whether  an  action  would,  or  would  not,  lie  in  such  a 
case  as  this ;  but  I  am  satisfied  that  before  Sir  Hugh 
Cairn's  Act,  this  Court  would  not  have  entertained  juris- 
diction in  such  cases.  If  I  recollect  right,  there  is  a 
case  in  the  books  (a)  which  decides  that  an  agreement 
to  fill  up  a  gravel  pit  is  not  one  of  which  this  Court  will 
decree  the  specific  performance.  I  apprehend  it  would 
have  startled  some  of  the  judges  of  this  Court  to  hear 
that  its  jurisdiction  in  specific  performance  extended  to 
the  case  of  agreements  to  lend  moneys.  How  could  it 
be  ?  The  case  of  a  contract  for  the  purchase  of  stock  in 
the  funds,  at  a  particular  price,  is  a  much  stronger  case; 
for  the  injury  arising  from  its  non-performance  might 
be  much  greater  and  more  uncertain  than  in  the  case  of 
an  agreement  to  borrow  a  sum  of  money  on  particular 
terms,  nevertheless  specific  performance  in  a  case  of 
stock  has  repeatedly  been  refused  (&).     It  appears  to  me, 

therefore, 

(fl)  Flmt  V.  Brandon,  8  Ve$,  10  Vn  161;  Maim  v,  Antritage, 

159.  13    Vet.  37;   Doreson  v.  Weti- 

(b)  Cud  V.  Ruiter,    1   Pern  brook,  5  Vin.  Ab.  540. 
IF.  570;  Nutbrown  Y,  Th^mtan, 
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1859,  therefore,  to  be  contrary  to  every  principle  on  which 
this  Court  has  acted,  to  say,  that  this  is  a  case  in  which, 
independent  of  Sir  Hugh  Cairn's  Act,  this  Court  has 
jurisdiction  to  decree  a  specific  performance :  always 
bearing  in  mind  that  the  Court  grants  specific  perform- 
ance only  in  cases  where  the  remedy  at  law  is  inadequate 
and  defective,  and  also  the  observations  made  by  Lord 
Eldon  (a),  that  though  the  Court  exercises  a  discretion 
in  cases  of  specific  performance,  yet  that  it  is  to  be 
exercised  according  to  fixed  rules  and  principles,  and 
not  arbitrarily. 

Next,  as  to  Sir  Hugh  Cairns  Act  (21  &  22  Vict. 
c.  27).  This  gives  the  Court  jurisdiction  to  award 
and  assess  the  amount  of  damages  in  certain  cases. 
The  only  one  which  applies  to  this  is,  where  the  Court 
has  jurisdiction  to  entertain  an  application  for  specific 
performance.  I  am  of  opinion  it  has  none  here,  and  I 
think  that  it  would  be  productive  of  very  serious  evil,  if 
in  cases  which  are  the  proper  subjects  of  an  action  for 
damages,  or  in  cases  of  assumpsit  upon  an  agreement 
of  some  sort,  a  party  could  come  here  for  a  specific 
performance  of  it,  or  for  damages  ;  thus  throwing  upon 
a  Court  of  Equity  the  functions  which  properly  belong 
to  a  jury.  I  think  this  is  not  the  meaning  of  Sir 
Hugh  Cairn's  Act,  and  that  it  is  not  desirable  to  extend 
it  to  such  cases. 

This  is  a  matter  proper  for  the  determination  of  a 
Court  of  Law,  the  questions  being,  first,  whether  an 
action  of  assumpsit  will  lie  upon  an  agreement  to 
borrow  money,  and  secondly,  the  amount  of  the  damage 
which  the  Plaintiff  has  sustained. 

I  am  of  opinion  that  the  bill  must  be  dismissed  with 
costs. 

(fl)  White  V.  Damon,  7  Vet.  36. 
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BROOKE  V.  PEARSON. 

July  4,  5. 
TN  1854,  William  Pearson  married  HUzabeth  Josselyn.  By  a  marriage 

-■•    He  was  seised  of  a  real  estate  of  the  value  of  about  ■«tt^«ment  a 
.  rent-charge 

J7,400/.»  subject  to  a  mortgage  of  5,000/.,  and  the  por-  out  of  the  hus- 

tion  of  his  intended  wife  consisted  of  1,000/.     A  settle-  ^"t'J?:^ 

'  perty  was  to 

ment  was  executed  prior  to  the  marriage,  and  dated  the  oecome  pay- 

18th  of  May,  1854,  which  recited,  that  *'upon  the  treaty  ff  ^e  mort^  * 

for  the  intended  marriage  it  was  agreed,  that  the  fortune  B^^  >* «' 

or  portion  o(  Elizabelh  Josselyn,  amounting  to  the  sum  rupt.    He 

of  1,000/.,  should  be  paid  or  made  over  to  William  "^J*^"^^ 

Pearson,  and  that  William  Pearson  should  be  entitled  wards  became 

to  receive,  for  his  own  use,  whatever  personal  estate  |f"w™l^ata 

should  happen,  legally  or  equitably,  to  be  given  or  come  vaHd  '^•"t- 

to  or  devolve  on  Elizabeth  Josselyn  during  her  intended  arfgen  upon 

coverture :  and  that  in  consideration  of  the  premises  he  **>•  mortgage, 
,     _  _  „        ,    , .         ,  ,  •        ,  It  wai  not 

should    settle  his  real  estate  upon  the  trusts  tneremafter  avoided  by  a 

declared.  It  then  witnessed,  that  in  consideration  of  JI^^J'^j^' 
marriage,  and  of  the  1 ,000/.  paid  to  William  Pearson,  he 
conveyed  his  real  estate  to  trustees,  upon  trust  during 
the  joint  lives  of  William  Pearson  and  Elizabeth  Jos- 
selyn, to  pay  all  the  rent  thereof  to  William  Pearson, 
'*  until  he  should  sell,  mortgage,  assign,  charge,  or  in 
any  way  encumber,  all  or  any  part  of  the  same  rents, 
issues  and  income  before  the  same  should  have  become 
due  and  payable,  or  (whichever  event  should  first  happen) 
until  there  should  be  an  assignment,  in  fact  or  by  ope- 
ration of  law,  of  all  or  any  part  of  the  rents,  issues  and 
income,  by  reason  of  the  bankruptcy  or  insolvency  of 
William  Pearson,  or  otherwise  howsoever.  And  from 
and  immediately  after  William  Pearson  should  sell, 
mortgage,  assign,  charge  or  in  any  manner  encumber 

all 
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1659*  ^1'  ^f  &"y  P^i*^  ^f  ^hc  ^^  rents,  issues  and  iDcome 
before  the  same  should  have  become  due  and  payable, 
or  there  should  be  an  assignment^  in  fact  or  by  operation 
of  law,  of  all  or  any  part  of  the  rents,  issues  and  income 
by  reason  of  the  bankruptcy  or  insolvency  of  Wittiam 
Pearson,  or  otherwise  howsoever,  then  npon  trust,  that, 
during  the  joint  lives  of  William  Pearson  and  £lissaheii 
JoiselyUj  the  said  trustees  or  trustee  for  the  time  being 
should,  from  time  to  time,  retain"  3002.  out  of  the  rents, 
and  pay  that  sum  yearly  to  Elizabeth  Jouefyu,  for  her 
separate  use  without  power  of  anticipation,  and  pay  the 
residue  of  the  rents  to  Wm.  Pearson.  Then  followed 
trusts  for  the  benefit  of  the  wife  and  children  of  the 
marriage,  which  it  is  unnecessary  to  state  in  detail. 

The  marriage  took  effect,  and  there  were  issue  three 
children. 

By  indenture  dated  the  28tfa  of  July,  1855,  Wnu 
Pearson  conveyed  the  property  to  Bennel  and  another, 
by  way  of  mortgage  to  secure  2,000/, 

On  the  8th  of  April,  1868,  Wnu  Pearson  conveyed 
also  his  real  and  personal  estate  to  a  trustee  for  the 
benefit  of  his  creditors,  and  in  July  following  be  was 
adjudged  bankrupt. 

The  trustees  of  the  settlement  sold  the  estate  for 
17,400/.,  but  being  unable  to  complete,  in  consequence 
of  the  disputes,  they  filed  this  bill  against  Pearson  and 
bis  wife,  children,  assignees  and  mortgagee,  to  have  the 
rights  and  interests  of  the  several  parties  determined. 

Mr.  Uoyd  and  Mr.  Whiibread,  for  the  Pbintifib  the 
trustees* 


Mr. 
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Mr.  Selwjfn  and  Mr.  Woodroffe,  for  tUe  assignees  in  1859. 
bankruptcy.  A  man  cannot  settle  bis  own  property  so 
as  to  make  his  interest  in  it  determinable  on  his  bank- 
ruptcy. It  would  be  a  fraud  on  the  bankrupt  laws^  its 
object  being  to  defeat  their  operation,  and  the  rights  of 
the  creditors  under  them.  Here  the  husband  was  not  to 
have  an  estate  for  life  in  his  own  property,  but  there  ia 
an  attempt,  in  the  case  of  his  becoming  bankrupt,  to  in- 
tercept the  rights  of  his  creditors,  by  giving  a  large  rent- 
charge  nominally  to  his  wife,  but  substantially  for  the 
benefit  of  himself  and  family.  The  authorities  are  dis- 
tinct, that  a  rent-charge  cannot  be  so  limited,  as  to  take 
effect  in  favor  of  a  wife  only  upon  the  husband's  bank- 
ruptcy ;  Lester  v,  Oarland  (a) ;  He  Meaghan  (b) ;  Hig^ 
iubolham  v.  Holme  (c)  ;  Holmes  v.  Penney  (d) ;  Sionor 
V.  Curwen{e)\  Higginson  v.  Kelly {f)\  Ex  parte 
Young  (g) ;  Phipps  v.  Lord  EnnUmore  (A).  The  settle- 
ment is  only  good  to  the  extent  of  the  wife's  jointure. 

Mr.  Folleit  and  Mr.  Turner,  for  the  mortgagees* 

Mr.  JR.  Palmer  and  Mr.  Regnier  Moore,  for  the  wife 

and  children.    There  are  several  events  independent  of 

bankruptcy,  on  the  happening  of  either  of  which  the 

rent-charge  might  properly  take  effect.     If  either  of 

such  events  happened  before  the  bankruptcy,  the  rent^ 

chaise  would  arise  and   be  valid,  and  would  not  be 

affected  by  a  subsequent  bankruptcy.    [The  Mabtbb  of 

the  ROI.U3.     Must  not  the  validity  of  this  limitation  be 

determined  as  at  the  date  of  the  settlement ;  what  would 

have  been  the  effect  if  the  bankruptcy  had  happened 

first?]     The  order  of  events  n^ike  all  the  difference;  if 

the 

(a)  5  Sim.  205.  (e)  5  Sim.  294. 

(6)  1  Sch.  4-  Lef.  179.  {J)  1  Ball  *  B.  252. 

(f)  19  Vet.  88.  (g)  3  Madd,  124. 

{d)  26  L.  J.,  Ch.  179.  (h)  4  Kiw.  131. 
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1859.  ^^^  bankruptcy  had  taken  place  first,  all  the  property 
would  have  then  become  vested  in  the  assignees,  and 
could  not  afterwards  be  taken  out  oF  them.  Here  on 
Pearboh.  the  execution  of  the  mortgage  to  JBennet,  the  wife's 
right  to  the  rent-charge  arose,  and  it  wasnotdeterminef) 
by  the  subsequent  bankruptcy  of  her  husband,  nor  did 
it  depend  upon  it. 

Mr.  Selwyn,  in  reply. 


The  Master  of  the  Rolls. 

Jufy  5.  I  am  of  opinion  that  this  is  a  good  rent-charge  of 

300Z. 


I  at  one  time  thought  that  this  clause  in  the  settle** 
ment  was  void  ab  initio,  and  if  so,  the  validity  of 
the  rent-charge  could  not  depend  on  the  circumstance 
whether  the  bankruptcy  occurred  before  or  after  the 
rent-charge  came  into  existence.  But,  on  conside- 
ration, I  am  of  opinion  that  this  is  not  so,  and  that  the 
limitation  of  the  rent-charge  to  the  wife  was  not  void  in 
the  first  instance  ;  but  that  the  question  is,  whether  the 
rent-charge  was  in  existence  at  the  time  when  bank- 
ruptcy took  place  ?  Supposing  the  case  had  been 
this : — that  upon  the  bankruptcy  or  insolvency,  or  upon 
any  assignment  by  operation  of  law,  the  annuity  of 
300/.  a  year  was  to  be  raised  out  of  the  husband's 
estate,  for  the  separate  use  of  the  wife,  without  power 
of  anticipation.  There  can  be  no  question  that  there 
was  good  consideration  for  the  settlement;  but  what 
occurs  upon  the  bankruptcy  of  the  husband  is  this :  all 
his  property  passes  to  his  assignees,  and  there  remains 
nothing  out  of  which  the  rent-<:harge  can  be  raised. 

The 
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The  Court  has^  however^  held,  even  in  these  cases,  that       1859. 
all  money  which  comes  from  the  wife  must  be  replaced 
and  restored  to  her. 

.Here,  the  rent-charge  was  to  arise  on  the  husband 
mortgaging  the  property,  or  upon  an  assignment  by 
deed|  or  by  operation  of  law,  by  reason  of  the  bank- 
ruptcy oF  Mr.  Pearson.  That  being  the  clause  in  set* 
tlement,  when  be  mortgaged  the  property  the  rent- 
charge  arose,  and  was,  therefore,  in  existence  at  the 
time  of  the  bankruptcy.  It  is  not  necessary  to  go  into 
the  question,  whether  the  rent-charge  has  priority  over 
the  mortgage,  because  that  matter  is  arranged  between 
the  parties;  but  I  am  of  opinion,  that  the  rent-charge 
was  in  existence  at  the  time  of  the  bankruptcy,  and 
therefore  that  it  did  not  pass  to  his  assignees  as  part  of 
his  property. 

I  am  of  opinion,  therefore,  that  this  is  a  good  and 
subsisting  rent-charge,  notwithstanding  the  fact  that 
the  husband  has  become  bankrupt,  and  all  the  rest  of 
the  property  passed  to  assignees.  I  will  make  a  decla- 
ration to  that  effect. 
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June  14. 


FITZROY  r.  THE  DUKE  OF  RICHMOND. 

(No.  1.) 


A  testator,  a     T  N  1 820,  on  the  marriage  of  Sir  CAarleg  FUz  Roy  with 

pointcd"^a*ruit  Lady  Mary  Lennox^  a  settlement  was  executed,  by 

fund,  over        which  certain  funds  were  vested  in  trustees,  in  trust  for 

an  exclusive      Sir  CharUs  for  life,  with  remainder  to  Lady  Mary  for 

power  of  ap-    jjf^    ^^^  ^f^^j^  ^j^g  decease  of  the  survivor  upon  trust 

pointment,  lo  '  "^  ^ 

favor  of  his      "  for  all  and  every,  or  such  one  or  more,  exclusively  of 

bljlqurfly  dt  ^^^  ^^^^^  ^^  ^^^^^f  ^^  ^^^  children-  of  the  marriage  as 
vided  among  Sir  Charles  and  Lady  Mary  should  appoint,  and  in  de- 
also  any  other  f&ult  as  Sir  Ckorks,  in  case  of  his  surviving  Lady  Mary, 

sum  of  money  ghould  appoint,  and  in  default  of  appointment,  then  for 
that  I  may  die    ,,.,,,,  '^'^ 

possessed  of."    the  children  equally. 
He  had  pre- 
viously named 
all  his  children.      There  were  four  children  of  the  marriage,  Atiffustns, 

sons  took  as  a  Cr^o^ff^t  -Arthur  and  Mary,  all  of  whom  attained  twenty- 
class,  and  that  (jnc.    A  joint  appointment  had  been  made  of  2,000/.  in 
those  who  sur*  _  _  ,       ,        , 
vived  the  tea-  favor  of  the  daughter, 
tator  were  en- 
titled to  the 
whole  fund.          Lady  Mary  died  on  the  7th  of  December,  1847,  and 

on  the  18th  of  December,  1847,  Sir  Charles  made  his 
will,  to  the  following  effect: — 

''  Memorandum  of  iny  wishes  in  case  of  my  death. 

"Sydney,  N.  S.  Wales,  18lh  December,  1847. 

"  It  is  my  desire  that  (with  the  exceptions  hereinafter 
mentioned)  the  whole  of  my  plate,  furniture,  glass,  china, 
house  linen,  carriages,  horses  and  all  other  property 
which  I  may  possess  at  the  time  of  my  death,  either  in 
this  colony  or  elsewhere,  should  be  disposed  of  by  public 
or  private  sale,  according  as  my  dear  son  Oeorge  Henry 

may 
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may  confiider  to  be  most  advantageous.    The  sum  to  be 

realised  by  such  sale  to  be  equally  divided  between  my 

three  sons  Avgustug  Ckarlis  Lennox,  George  Henry,       "\  ^^ 

Arthur  Oeorge  and  my  daughter  Mary  Caroline,  or  as  The  Dukb  ov 

many  of  them  as  may  be  then  living/'  (No.  l.) 

He  subsequently  proceeded  as  follows : — "  The  funded 
property  confided  to  trustees  under  my  marriage  settle- 
ment in  1820  is,  I  believe,  left  at  my  disposal  (as  the 
survivor),  as  far  as  appropriating  the  shares  to  each  of 
my  children,  but  of  this  fund  the  sum  of  2,000/.  was 
settled,  at  her  marriage,  upon  my  daughter  Mary,  the  . 
remainder  I  wish  to  be  equally  divided  among  my  sons, 
as  also  any  other  sum  of  money  that  I  may  die  pos- 
sessed of." 

In  September,  1855,  the  eldest  son  Oeorge  was  killed 
in  the  Redan,  at  Sebastopol;  his  brother  George  was 
his  personal  representative. 

Sir  Charles  afterwards,  in  the  same  year,  married 
again,  and  he  died  in  February,  1858,  leaving  his  two 
sons  and  his  daughter  surviving.  Under  the  above  cir- 
cumstances, a  question  arose  as  to  the  construction  of 
the  appointment  of  the  trust  fund  contained  in  the  will. 

Mr.  R.  Palmer,  and  Mr.  Hobhouse  for  tl)e  Plaintiff 
Arthur,  contended  that  the  effect  of  the  will  was  to 
appoint  the  whole  trust  fund  (^minus  the  2,000/.  already 
appointed)  to  the  sons  of  the  testator  who  survived  as  a 
class,  and  that  consequently  Arthur  and  George  were 
entitled  to  the  fund  in  equal  shares. 

Mr.  Farrer,  for  the  daughter  Mary,  contended  that 
the  appointment  was  iQ  the  three  sons  equally ;  and  as 
to  the  one-third  share  intended  for  Augustus,  that  it  had 

failed 
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failed  by  his  death  in  the  testator's  lifetime,  and  went  as 

unappointed  amongst  the  children  equally;  Ackerman 

^^  V.  Burrows  (a) ;  Leigh  v.  Leigh  (i). 

The  Dukb  op 

Richmond.  *»     «  .  t  »»     ^  ^     n      ^  i    j 

(No.  I.)  Mr.  Selwyn  and  Mr.  Fremantle^  for  George^  contended 

that  the  appointment  was  to  a  class. 

They  cited  In  re  HanCs  TrtuU{c))  Lee  v.  Pain(d); 
Cruse  V.  Howell  {e), 

Mr.  Leigh  for  the  trustees. 


The  Master  of  the  Rolls. 

June  14.  I  have  no  doubt,  upon  the  construction  of  this  will, 

that  the  word  ''sons"  is  a  general  designation  of  the 
class.  In  the  first  place,  not  only  is  the  general  rule 
clearly  established,  but  none  of  the  cases  which  have 
been  cited  appear  to  be  any  violation  of  it,  except 
where  there  is  a  designation  of  particular  persons. 

In  this  will  the  testator  gives,  not  merely  the  re- 
mainder of  the  fund  in  the  settlement,  but  also  ''any 
other  sum  of  money  that  he  might  die  possessed  of.*' 
He  gives  the  general  residue  of  his  money  to  his  sons, 
and  this  would  clearly  include  all  his  sons.  When  a 
person  uses  words  which  only  designate  a  class,  he 
leaves  it  to  the  law  to  determine  what  that  class  may 
consist  of.  No  doubt  the  sons  of  the  second  marriage 
would  not  have  been  entitled  to  take  any  part  of  the 
fund  settled  in  favor  of  the  issue  of  the  first  marriage 

exclusively; 

(a)  3  Vei.  if  B,  54.  (d)  4  Hare,  225. 

(6)  17  Beav.  605.  (e)  4  Drew.  215. 

(c)  2  Sim.  {N.  S.)  106. 
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exclusively;  but  that  cannot  affect  the  meaning  of  the        1859. 
words,  which  designate  a  general  class.  v^n-^i^ 

V. 

It  is  also  to  be  observed,  when  the  testator  speaks  The  Dukb  of 

.      .         ,  ,  .      ,  Richmond. 

of  his  children,  mentioning  them  by  name,  m  the  former      (No.  1.) 

part  of  his  will,  he  confines  the  gift  to  such  as  shall  be 

living  at  his  death.     If  he  intended  the  same  class  to 

take  in  the  second  instance,  he  had  only  to  say  ''  his 

said  children;"  for  then  as  many  of  them  as  might  be 

living  at  the  time  of  his  death  would  take.     But  he 

intended  to  exclude  the  daughter,  and  he  intended  to 

give  it  to  the  sons  as  a  class.     It  would  be  a  dangerous 

principle,  in  construing  a  will,  to  introduce  any  word 

where  it  is  not  required.    If  I  inserted  the  word  '*  said/' 

and  made  it  run  thus :  "  to  be  divided  amongst  my  said 

sons,''  I  should  be  introducing  a  word  which  would 

convert  a  class,  according  to  the  ordinary  meaning  of 

the  words,  into  a  designation  of  particular  persons,  for 

the  purpose  of  creating  an  intestacy,  and  if  the  testator 

had  had  a  son  by  his  second  marriage,  I  should  exclude 

that  son  from  taking  a  share  in  the  general  residue  of 

his  moneys  not  included  in  the  settlement 

I  am  of  opinion  that  "  sons*'  generally,  in  the  fullest 
acceptation  of  the  term,  are  meant,  that  the  class  is  to 
be  ascertained  at  the  death  of  the  testator,  and  that 
those  only  who  survived  him  can  take. 
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FITZROY  V.  THE  DUKE  OF  RICHMOND. 

(No.  2.) 
June  14,  16. 
Parentiihad      ^IR  Charles  and  Lady  Mary  FitzRoy  had  life  in- 

a^sJm  of"^ ""  ^^^^^^  '°  ^  ®"™  ^'^  12,400/.,  with  a  joint  power  of 

money,  with     appointing  it  in  favor  of  the  children  of  their  marriage, 
power  to  ap- 
point it  to  their 
children.   On       Their  daughter,  Mary  Caroline^  married  her  present 

of  an  infant  husband  in  the  month  of  Avgusi,  1841,  when  she  was 
BcttferaVn^^^^  ^^^  seventeen  years  of  age.  By  the  deed  of  settlement 
which  she  and  executed  on  that  occasion,  dated  the  9th  of  Augusij 
hMUnd  were  1841,  and  made  between  her  intended  husband  of 
parties,  the  the  first  part,  Mary  Caroline  FitzRoy  of  the  second 
pointed  tlio       P^^^t,  Sir  Charles  Augustus  FitzRoy  and  Lady  Mary 

reversionary  FitzRoy  of  the  third  part,  and  two  trustees  of  the 
fund  to  trust-     ,        ^     ^  .  .  ,       i         «.      ^,      ,        ^ 

tees,  on  trust     fourth  part,   it  was  Witnessed,   that  Sir  Charles  Au'- 

dauSfter  the  9^^^'  FttzRoy  and  Lady  Mary  FitzRoy  did  bai^gain, 
intended  hus-  sell,  assign,  transfer  and  set  over  unto  the  trustees,  from 
children  of  \he  ^^®  period  of  the  decease  of  them  the  said  Sir  Charles 
TvT^A^^'h  ^vgustus  FitzRoy  and  Lady  Mary  FitzRoy,  the  sum 
and  her  hus-  of  2,000/.  (part  of  the  12,400/.  they  had  power  to  ap- 
th^^  remii*'^  point),  upon  trust  for  the  intended  husband  for  life,  with 
Heldj  that  the  remainder  to  the  intended  wife  for  life,  and,  after  the 
the  hwhand^^  death  of  the  survivor,  for  the  children  of  their  marriage, 
and  children, 

objects  of  the        ^r.  R,  Palmer  and  Mr.  Hobhouse  appeared  for  the 

original  power,  Plaintiff,  one  of  the  sons  of  Sir  Charles  and  Lady  Mary. 
was  valid,  not-  '  j  ^ 

withstanding 

thrdaSe?  ^^'  ^^^"^y^  »"^  ^'•-  Premantle  contended  that  the 
appointment  of  the  2,000/.  to  the  husband  and  children 
of  Mary  Caroline  FitxRoy,  who  were  persons  not 
within  the  linaits  of  the  power,  was  unauthorized  and 
invalid.     That  the  daughter  being  a   minor  on  her 

marriage, 
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marriage^  the  settlement  could  not  be  considered  as 

an  appointment  to  her  and  a  subsequent  settlement 

made  by  her^  for  ^he  was  incapable,  by  reason  of  ber        '^^^  ^^ 

infancy,  of  making  any  aucb  settlement;   Tucker  v.  ThbDukb  ov 

Swiger  (a) ;  Sirley  v.  flirky  (*)•  (No.  2.) ' 

That  the  interest  in  the  fund  appointed  being  in  the 
nature  of  a  reversionary  interest  in  4  chose  in  action, 
the  transaction  could  not  be  supported  as  a  settlement 
made  by  the  husband  alone  of  the  personal  estate  of 
bis  wife  vested  in  him  jure  matitL 

Mr.  Farrer,  in  support  of  the  appointment,  argued 
that,  in  substance,  the  appointment  was  in  favor  of  a 
child  of  Sir  Charles  and  Lady  Mary  FitzRoy,  and  that, 
slthougb  she  was  an  infant  at  the  time,  ber  husband, 
who  became  entitled  to  the  fund  in  her  right,  had  full 
power  to  settle  it.  That  bia  power  over  the  reversionary 
interests  of  hi^  wife  was  absolute  unless  his  wife's 
surviving  him  before  it  fell  into  possession,  which  had 
not  happened  in  this  case.  He  cited  White  v.  St. 
Barbe{c);  In  re  Gosset's  Settlement  (d) ;  Limbard  v. 
Grote{e);  Boutledyev.Dorril(f))  Chance  on  Pou>ers(g)} 
Bug.  Pow.{h);  JLangston  v.  Blackmore{i). 

Mr.  Leigh  for  the  trustees. 


7%«  Master  of  the  Rolls. 

In  this  case,  I  think  that  the  settlement  may  be  sup- 
ported, although  Mrs.  Steward  was,  in  fact,  an  infant 

at 

(fl)  M'Ciel.  424;   5.  C,   13  (e)  1  Myl.  ^  K,l, 

Price,  607.  (/)  2  Ves.jun.  357. 


(6)  25  Beav.  299.  (g)  Page  353. 

(0  1  Fei.  *  B.  399.  (A)  Vol,  2,  p.  261  {7th  ediL) 

{d)  19  Beav.  529.  (t)  Amb.  289. 
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at  the  time  of  the  marriage  and  when  the  settlement 
was  executed.     The  circumstance  of  the  fund   being 
reversionary  does  not,  I  think^  affect  the  question.     In 
The  Duke  of  whiU  v.  St.  Barbe,  it  appears  the  interest  was  rever- 

RlCHMOKD.  .  1     T  1     «        *-  .  -  i«J         * 

(No.  2.)       sionary,  and  Lord  bt.  Leonards  treats  it  as  a  ▼alid  set- 
tlement, although  the  property  was  in  expectancy. 

The  question  of  the  infancy  I  considered  doubtful; 
but  the  ground  on  which  Lord  St.  Leonards  puts  the 
case,  namely,  that  the  husband  can  dispose  of  the  pro- 
perty of  the  wife  in  expectancy  against  every  one  except 
the  wife,  him  surviving,  applies,  just  as  much  to  the  case 
of  an  infant  as  it  does  to  the  case  of  an  adult  woman. 
The  ground  on  which  one  of  the  cases  seems  to  have 
been  favorably  entertained  by  the  Court,  and  which 
applies  especially  to  the  case  of  an  infant,  is  this : — that 
the  settlement  was  one,  which,  if  the  infant  had  been  a 
ward  of  Court,  the  Court  would  have  approved  of,  and 
which  would  have  been  binding  on  that  infant.  Accord- 
ingly, in  that  view  of  the  case,  I  think  that  this  must  be 
treated  on  the  same  principle  as  Routledge  y,Dorril{a), 
and  that  class  of  cases,  in  which  the  fund  is  considered 
as  first  appointed  to  the  daughter,  and  then  settled  by 
the  husband  for  the  benefit  of  the  children  of  the  mar- 
riage. 

Being  of  that  opinion,  I  will  make  a  declaration  that 
the  2,000/.  was  well  appointed. 

(a)  2  Vet.jun  357. 
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FOORD  and  others  v.  BAKER. 

July  4. 

rpmS  was  a  special  case,  which  stated  to  the  follow-  Aicheme, 

ing  effect:— A  charity,  for  the  benefit  of  poor  provided,  that' 

travellers  or  wayfaring  men,  was  established  at  Rochester,  "^  ^7^\ 

called  "  Watts  s  Charity**  trustee  of  the 

charity,  who 
should  hold  or 
Prior  to  1836  Thomas  Baker  was  appointed,  and  still  occupy  any 

remained,  a  trustee  of  the  charity.  Sharity  pro- 

perty.   At 

A  small  portion  of  the  charity  estates  consisted  of  of  the  trustees 

about  a  quarter  of  an  acre  of  &:round,  adjoinine  the  held  a  small 
c     '     rr  1       ,  •  1      n  ,        ^  .    1^       piece  of  charity 

batis  House  estate,  and  which,  for  upwards  of  half  a  fand,  under  a 

century,  had  been  held  by  the  owner,  for  the  time  being,  *^e»'y-on« 
of  the  Satis  House  estate,  under  leases  for  twenty-one  granted  in 
years,  from  time  to  time  granted  by  the  charity  trustees,  tender  ^  ^^fW 

that  he  must 
On  the  expiration  of  the  last  lease,  the  piece  of  ground  ^^^  fJafe^or"^ 
was  again  let  by  the  trustees  of  the  charity  by  tender,  the  trustee- 
and  a  new  lease  was,  on  the  5th  of  October,  1847, 
granted  to  George  Baker  and  the  Defendant  Thomas 
Baker,  as  executors,  for  twenty-one  years,  at  the  yearly 
rent  of  3/.,  no  other  tender  having  been  made. 

In  the  year  1850,  the  Defendant  Thomas  Baker  alone 
became  beneficially  interested  in  the  Satis  House  estate, 
which,  with  the  lease,  was  conveyed  to  him,  and  he  was 
now  in  possession  of  the  piece  of  charity  ground. 

In  1856,  a  scheme  was  settled  and  approved  of  by 
the  Court  for  the  future  management  and  regulation  of 
the  charity,  which  provided  as  follows  : — 

"  L  The  charity  and  the  lands  and  property  thereof 
o  2  shall 


194  CASES  IN  CHANCERY. 

1859.  shall  be  under  the  management  and  control  of  the 
municipal  trustees  for  the  time  being  of  the  city  of 
Rochester^* 

**  18.  The  trustees  shall,  from  time  to  time,  let  the 
charity  property,  at  the  best  annual  rent  that  can  rea- 
sonably be  obtained,  for  any  term  not  exceeding 
twenty-one  years/'  &c.  &c. 

*'  20.  No  person  shall  act  as  trustee  who  shall, 
directly  or  indirectly,  take  a  lease  of  or  hold  or  occupy 
the  estate  and  property  belonging  to  the  charity  or  any 
part  thereof,  or  any  interest  therein,  for  his  own  benefit 
or  for  the  benefit  of  any  person  or  persons  whomsoever." 

The  sixteen  Plaintiffs  and  the  Defendant  were  the 
municipal  trustees  of  the  city  of  Rochester,  and  as  such 
were  trustees  of  Watis's  Charity, 

The  Plaintiffs  alleged,  that  Thomas  Baker  was  the 
holder  or  occupier  of  the  piece  of  ground  comprised  in 
the  lease  of  1847  within  the  meaning  of  the  20th  section 
of  the  scheme,  and  that  he  was  thereby  disqualified 
from  acting  as  a  trustee  of  Watts's  Charity. 

The  Defendant  Thomas  Baker,  however,  insisted 
that  the  20th  section  of  the  scheme  did  not  apply  to  his 
case,  as  he  was  appointed  trustee  of  the  said  charity  in 
1836,  many  years  before  the  scheme  came  into  operation, 
and  that  it  did  not  and  was  not  intended  to  disqualify 
him  or  to  prevent  him  from  acting  as  a  trustee  of  the 
charity  under  the  circumstances. 

By  this  special  case  the  Plaintiffs  proposed  the  follow- 
ing questions  for  the  opinion  of  the  Court : — 

1.  Whether  the  Defendant  Thomas  Baker  can,  under 
the  circumstances  above  mentioned,  lawfully  act  as  one 

of 


k 


tie 
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^^  the  trustees  of  Waita^s  Charity  during  the  conti- 
^«»aoc6  of  the  lease  of  18*7. 

2.  Whether  the  Defendant  Thomas  Baker  can,  under 
circumstances  above  mentioned,  lawfully  act  as  one 
^liC5  trustees  of  Watts's  Charity  during  such  time  as 
^hnll  continue  to  hold  or  occupy  the  piece  of  ground 
.^F^rised  in  the  lease  of  1847,  either  under  or  by 
^^  of  the  same  lease  or  otherwise. 

^  ^*  ^.  Speed   for  the  Plaintiffs.    The  object  of  the 

^*^  was  to  prevent  the  conflict  of  interest  and  duty, 

^^^   prevent  a  trustee  filling  the  inconsistent  characters 

ot  lessor  and  lessee.    The  20th  clause  of  the  scheme 

is  distinct  that  no  person  shall  act  as  a  trustee  who  shall 

hold  any  part  of  the  charity  property, 

Mr.  Osborne  for  Mr.  Baker,  This  property  is  so  small 
as  to  be  of  little  value,  and  is  so  situate  as  to  be  only 
useful  to  the  owner  of  the  adjoining  property.  It  has 
been  in  the  possession  of  the  Defendant's  family  for 
naore  than  half  a  century,  and  was  let  for  its  full  value 
V  poWic  tender  in  1847.  When  the  scheme  was 
prepared  the  Defendant  was  known  to  be  lessee  of 
the  property,  and  the  rule  was  not  intended  to  apply 
to  an  existing  case,  or  else  he  would  have  been  re- 
tnoved. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  a  clause  of  this  description  must 
be  construed  strictly,  and  that  no  person  who  exercises 
the  duties  of  trustee  or  acts  as  such  ought  to  be  allowed 
to  have  anything  whatever  to  do  with,  or  have  any 
beneficial  interest  in,  any  part  of  the  charity  property. 
The  Defendant,  who  is  the  leseee  of  a  portion  of  the 

charity 
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1859.  shall  be  under  the  management  and  control  of  the 
municipal  trustees  for  the  time  being  of  the  city  of 
Rochester*^ 

**  ]  8.  The  trustees  shall,  from  time  to  time,  let  the 
charity  property,  at  the  best  annual  rent  that  can  rea- 
sonably be  obtained,  for  any  term  not  exceeding 
twenty-one  years,"  &c.  &c. 

*'  20.  No  person  shall  act  as  trustee  who  shall, 
directly  or  indirectly,  take  a  lease  of  or  hold  or  occupy 
the  estate  and  propetty  belonging  to  the  charity  or  any 
part  thereof,  or  any  interest  therein,  for  his  own  benefit 
or  for  the  benefit  of  any  person  or  persons  whomsoever." 

The  sixteen  Plaintiffs  and  the  Defendant  were  the 
municipal  trustees  of  the  city  of  Rochester,  and  as  such 
were  trustees  of  Watts^s  Charity. 

The  Plaintiffs  alleged,  that  Thomas  Baker  was  the 
holder  or  occupier  of  the  piece  of  ground  comprised  in 
the  lease  of  1847  within  the  meaning  of  the  20th  section 
of  the  scheme,  and  that  he  was  thereby  disqualified 
from  acting  as  a  trustee  of  Wattes  Charity. 

The  Defendant  Thomas  Baker^  however,  insisted 
that  the  20th  section  of  the  scheme  did  not  apply  to  his 
case,  as  he  was  appointed  trustee  of  the  said  charity  in 
1836,  many  years  before  the  scheme  came  into  operation, 
and  that  it  did  not  and  was  not  intended  to  disqualify 
him  or  to  prevent  him  from  acting  as  a  trustee  of  the 
charity  under  the  circumstances. 

By  this  special  case  the  Plaintiffs  proposed  the  follow- 
ing questions  for  the  opinion  of  the  Court : — 

1.  Whether  the  Defendant  Thomas  Baker  can,  under 
the  circumstances  above  mentioned,  lawfully  act  as  one 

of 
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of  the  trustees  of  Watts' s  Charity  during  the  conti-        1859. 
noaoce  of  the  lease  of  184*7. 

2.  Whether  the  Defendant  Thomas  Baker  can,  under 
the  circnmstances  above  mentioned,  lawfully  act  as  one 
of  the  trustees  of  Watis*8  Charity  during  such  time  as 
he  shall  continue  to  hold  or  occupy  the  piece  of  ground 
comprised  in  the  lease  of  1847,  either  under  or  by 
virtue  of  the  same  lease  or  otherwise. 

Mr.  Speed  for  the  Plaintiffs.  The  object  of  the 
Court  was  to  prevent  the  conflict  of  interest  and  duty, 
and  prevent  a  trustee  filling  the  inconsistent  characters 
of  lessor  and  lessee.  The  20th  clause  of  the  scheme 
15  distinct  that  no  person  shall  act  as  a  trustee  who  shall 
hold  any  part  of  the  charity  property. 

Mr.  Osborne  for  Mr.  Baker.  This  property  is  so  small 
as  to  be  of  little  value,  and  is  so  situate  as  to  be  only 
useful  to  the  owner  of  the  adjoining  property.  It  has 
been  in  the  possession  of  the  Defendant's  family  for 
more  than  half  a  century,  and  was  let  for  its  full  value 
by  public  tender  in  1847.  When  the  scheme  was 
prepared  the  Defendant  was  known  to  be  lessee  of 
the  property,  and  the  rule  was  not  intended  to  apply 
to  an  existing  case,  or  else  he  would  have  been  re- 
moved. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  a  clause  of  this  description  must 
be  construed  strictly,  and  that  no  person  who  exercises 
the  duties  of  trustee  or  acts  as  such  ought  to  be  allowed 
to  have  anything  whatever  to  do  with,  or  have  any 
beneficial  interest  in,  any  part  of  the  charity  property. 
The  Defendant,  who  is  the  leseee  of  a  portion  of  the 

charity 
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1859.  charity  estate,  cannot  act  as  trustee ;  be  most  either  give 

^"•^^^^^  up  the  lease  or  the  trusteeship.     He  must  not  hftve  any- 

and  Others  thing  to  do  with  this  piece  of  land  so  long  as  be  re- 

„  ^'  mains  a  trustee. 
Baker. 

I  will  answer  both  questions  in  the  negati?e. 


DREWETT  V.  POLLARD. 

June  29.       

Atestotorgave  T^HE  testator  William  Holt  died  in  1823.     By  his 

a  8um  of  stock,    -*-      ^vill,  he  bequeathed  as  follows : — 

producing 

ISO/,  per  « I  lyill  that  my  executors  do  purchase  the  sum  of 

annum,  iu  trust  _  ^^^,    ^r         ^a  r^.*         ••        .i.  *.         « 

to  pay  life  an-  o,oOOL  New  x4  per  Uent.  Annuities,  to  be  transferred 

nuitiei  of  20/.   j^j^^  ^j^^jp  ^^^  names,  the  interest  of  which  I  direct  to 

each  to  seven 

persons,  and  at  be   paid   half-yearly  to   the  following  of  my  kindred 

any  to  wcu-     C^^^^S  ^^  annuity  for  each  of  them  20/.  during  their 

mulate  his        natural  lives  respectively),  and  at  the  decease  of  any  or 

after  the  death  ^^^^  ^^  them,  the  annuity  before  paid  to  such  deceased 

of  the  last        jq  [5^  added  to  the  principal  sum  of  stock  to  accumulate  ; 

annuitant,  to  "^ 

divide  the  stock  first  to  TFt//tam  ZoiTcocA,"  of  &c.  second  to  Mary  Pearson, 

muUtions"         ^"^'^^  *^  ^^^^"  Marsden,  fourth  to  Martha  Chester,  fifth 

amongst  the      to  John  Pollard,  sixth  to  Lowcock  Pollard,  and  seventh 

dren  of  fhe  '  *  ^  Mary  Starkey,  "  and  after  the  decease  of  the  latest 

annuitants.  survivor  of  the  above-named  annuitants,  then  I  direct 
Held,  that  this  __     ,  .  ,       ...  .  «  ^rxr^, 

was  not  within  my  executors  to  sell  the  said  principal  sum  of  3,500i. 

InhTrSl//^  ^®^  ^^  P®""  ^^^'  Annuities,  with  the  accumulation, 
$on  Act  of  and  to  divide  the  proceeds  in  money  amongst  the  sur- 
"children"©?  ^^^^^^9  children  of  the  above-named  seven  annuitants, 

persons  taking  share  and  share  alike." 
an  interest 
tinder  the  will, 

and  that  the  After  the  testator's  death,  his  executors  purchased  the 

trust  for  accu-  '^ 

mulation  be-  SUm 

yond  twenty-one  years  lifter  the  testator's  death  was  void. 
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sum  of  3^500/.  New  £4  per  Cent,  per  annum  Annuities 
in  their  names. 

Lowcock  Pollard  survived  all  the  other  six  annuitants^ 
and  he  died  in  1858.  Eleven  children  of  the  annuitants 
survived  him.  The  trust  fund  and  the  accumulations 
now  amounted  to  7,559Z.  New  £3  per  Cent.^  and  this 
bill  was  filed  by  the  surviving  executor^  to  obtain  a 
declaration  of  who  were  the  persons  entitled  to  the 
fund. 


1859. 


Drbwbtt 

V. 

Pollard. 


Mr.  R.  Palmer  and  Mr.  Currey^  for  the  Plaintiff, 
argued  that  the  trust  for  accumulation,  so  far  as  it 
extended  beyond  twenty-one  years  from  the  death  of 
the  testator,  was  void  under  the  Thelluson  Act  (39  &  40 
Oeo.  3,  c.  98),  and  that  the  case  did  not  come  within 
the  exception  contained  in  the  second  clause  of  that  act 
in  favor  of  a  provision  for  "  raising  portions,"  of  "  chil- 
dren" of  the  persons  taking  "  any  interest  under  the 
will  ;*'  for  such  exception  applied  only  to  children  taking 
immediately  on  the  death  of  their  parent,  and  not  to 
those  taking  by  survivorship  after  a  series  of  life  es- 
tates. They  cited  Barrington  v.  Liddell  (a) ;  Edwards  v. 
Tuck  (i)  'j  Bourne  v.  Buckton  (c) ;  Eyre  v.  Marsden  (d) ; 
Buri  V.  Slurt{e);  Viner's  Abridg.  ^'  Portions  T  Wildes 
V.  Davis  (/). 


Mr.  Selwj/n  and  Mr.  Lindley,  for  the  surviving 
children,  argued  that  the  case  came  within  the  ex- 
ception of  the  act,  and  that  the  whole  accumulations 
were  valid,  for  here  there  were  strictly  portions  pro- 
vided for  the  children  of  the  annuitants  alone.    They 

cited 


(«)  2  De  G.,  M.  4"  G.  480. 
(b)  3  De  G.,  M.  ^  G.  40; 
23  Beav.  268. 

(f)  2  Sim.  {N.  S.)  91. 


(d)  2  Keen,  5G4. 
(0  10  Hare,  415. 
(/)  1  8m.  4-  G.  475. 
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1869*       ^^^^^  Middleion  v.  Loth  (a);  Beech  y.  SL  Fincent{h); 
Barrington  v.  Liddell  (c). 


Drswbtt 

POLLAItB. 


The  MAdt£R  of  the  Rolls. 

I  think  that  thifi  case  is  governed  bj  the  antboritiesy 
and  that  it  \%  not  within  the  exception  of  the  3nd 
section  of  the  ThelluMon  Act.  It  is  governed  by  Burt  y. 
Sturtj  and  Edwardi  v.  Tuch,  The  trust  for  accamulation 
after  twenty-one  years  from  the  testator's  death  is  void, 
and  the  accumulation  beyond  that  period  falls  into  the 
residue. 


GRIMES  od  behalf,  fcc.  v.  HARRISON.    (No.  2.) 

June  16. 
The  sum  of      HpHE  directors  of   a  benefit  building  society  bad 

^L^!^A\1^  assumed  to  act  as  a  land  society,  and  had  con- 

recovered  in  a  •' ' 

■uit.    Htld^      tracted  to  purchase  an  estate  from  Syers  for  2,300/.,  of 
thatthe^oTu    ^^ich  they  had  paid  800/.  out  of  the  funds  of  the 

were  not  tax-    society.    This  suit  was  instituted  (c/)  on  behalf  of  all  the 

able  upon  the 

lower  scale,       members  of  the  society,  against  the  seyen  directors,  the 

the  wlrno't^  *^^  trustees  and  Syers  (the  vendor),  insisting  that  the 
being  limited  purchase  was  a  breach  of  trust  both  on  the  part  of  the 
of\hat7um!^  directors  and  trustees  and  of  Syers;  that  it  was  a  col- 
lusive and  improper  purchase,  and  that  the  trustees 
ought  to  be  removed.  It  prayed,  1.  That  all  the  De- 
fendants might  be  declared  liable  to  replace  a  sum  of 
800/.  paid  to  Syers  as  part  of  the  purchase-money,  and 
that  it  might  be  paid  to  new  trustees.  2.  That  two  new 
trustees  might  be  appointed.  S.  That  the  old  trustees 
might  transfer  **  the  other  moneys  and  property  of  the 

said 

(a)  1  Sm,  St  G.  61.  (d)  Reporifd,  anle»  26  Anv. 

(b)  3  JDfe  G.  4  5.  678.  435. 

(c)  2  De  G.,  M.  ^  G.  98. 
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said  society  to  such  new  trdsteos  Or  atberwite  as  should  1869* 
be  right"  4.  That,  if  necMsary,  the  society  might  be  ^••^ v-^^ 
dissolved  and  wotind  u^,  q„  b^hldf'&fl. 

V. 

The  Court,  at  the  hearing,  held,  that  the  seven  ^^no"")*' 
directors  were  alone  liable  for  the  800/.  The  Plaintiffs 
thereupon  neither  asked  to  remove  the  trustees  nor  to 
wind  up  the  society.  The  decree  simply  declared  the 
seven  directors  liable  for  the  800/.,  and  they  were 
ordered  to  pay  that  sum  to  the  old  trustees,  and  to  pay 
the  Plaintiff's  costs. 

An  application  was  now  made  to  the  Court  for 
directions  as  to  the  taxation  of  the  costs. 

Mr.  Cracknatl  and  Mr.  W.  Morris,  for  the  directors. 
As  800/.  only  has  to  be  dealt  with  in  this  suit,  the  costs 
ought  to  be  taxed  according  to  the  lower  scale.  This 
case  comes  within  the  Orders  of  the  30th  of  January, 
1857  (a),  which,  after  mentioning  six  cases  in  which  the 
lower  scale  is  to  be  charged,  proceeds  to  the  seventh  of 
"  special  cases,**  &c.  &c.,  "  and  generally,  in  all  other 
cases,  where  the  estate  or  fund  to  be  dealt  with  shall  be 
under  the  amount  or  value  of  1,000/."  Here  the  amount 
or  value  to  be  dealt  with  is  merely  800/.,  the  Plaintiffs 
having  waived  the  other  relief.  Meade  y.  Bentley  {b), 
and  Gibbs  v.  Gibbs  (c)  were  cited. 

Mr.  Southgate,  contra,  was  not  heard. 

The  Master  of  the  Rolls. 

The  Order  provides  that,  in  suits  for  the  administration 
of  estate  or  dealing  with  trust  funds,  if  the  estate  or 

funds 

(a)   CantoL   Orders,  pp.  195,  (6)  3  Kay  if  J.  280. 

196.  (c)  27  L.  J.,  Chanc,  677. 
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funds  are  under  1,000/.,  the  lower  scale  of  costs  is  to  be 
charged,  but  in  those  cases  it  seems  obvious,  from  the 

On  bebalf\c  ^^^^  ^"'^'  ^^^^  '^  ^^^^  ^^^  depend  on  the  sum  recovered 

V*  or  the  interest  which  the  Plaintiff  is  entitled  to  in  the 

Harbison,      i.      ,    .  ,  /.    , 

(No.  2.)       lund,  but  on  the  amount  of  the  estate. 

This  is  not  the  case  of  a  dealing  with  a  particular 
fund,  but  one  in  which  the  Plaintiffs  make  claims 
against  the  Defendants  in  respect  of  mismanagement 
and  breaches  of  trust,  and  asking  that  all  the  Defend- 
ants may  be  made  liable  for  a  particular  sum  of  800/. 
The  property  to  be  dealt  with  is,  in  fact,  the  whole 
property  of  the  society. 

I  am  of  opinion,  that  the  case  does  not  come  within 
the  first  six  rules,  nor  within  the  seventh,  which  relates 
to  cases  where  the  estate  or  fund  to  be  dealt  with  shall 
be  under  the  amount  or  value  of  1,000/.,  which  was 
the  case  in  Oibbs  v.  Gibbs^  where  the  only  question 
was,  who,  in  an  interpleader  suit,  was  entitled  to  a  sum 
of  400/.  I  am  of  opinion,  that  the  taxation  in  this  case 
must  be  on  the  higher  scale. 
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Re  STANHOPE'S  TRUSTS. 

JufyA. 
npHE  testator,  having  five  daughters,  by  his  will  dated  A  testator, 
-■-     in  1821,  bequeathed  20/.  to  his  daughter  Susanna,  SaJlftenV 
and  he  gave  his  real  and  personal  estate  to  his  wife  for  gave  a  legacy 
her  life,  and  after  her  decease  as  follows  : —  residue  to  the 

remaining  four 
"  In  trust  to  and  for  the  use  and  benefit  of  my  daugh-  (by  name) 

ters  Harriet^  Maria,  Charlotte  and  Amelia,  and  their  issue,"  but  he 

issue.     And  it  is  my  wish  and  intention,  that  if  my  said  a(^«'^^aj'd« 

"^  directed,  that 

dear  wife  shall  have  a  daughter  or  daughters  by  me  any  subse- 

either  bom  in  my  lifetime  or  within  due  time  after  my  3auKhtera"and 

decease,  that  she  or  they  shall  be  equally  entitled  with  their  issue 

my  said  daughters  Harriet,  Maria,  Charlotte  and  Ame-  Jied"to  equd  *" 

lia  in  and  to  the  residue  of  my  estate  and  efiects  and  "hares  with  the 
,       ,.   .J       ,  ,   .  ,  «      -fcT        »    1        Ml         .  four  daughters, 

the  dividends  and  mterest  thereof.     IV  ow  1  do  will  and  One  of  the  four 

direct,  that  all  and  every  daughter  and  daughters  that  ?'®*^  T*^H°"L 
'  .  .7  o  &  issue  m  the  hfe 

my  said  wife  Sarah  Slott  Stanhope  shall  have  by  me,  of  the  testator. 

and  which  shall  be  born  either  before  my  decease  or  in  there  was^no 

due  time  after,  and  the  issue  of  their  body  and  bodies  intestacy,  that 

respectively,  shall  and  may  be  entitled  to  equal  parts  took  aa  a  class, 

and  shares,  or  an  equal  part  and  share,  with  my  said  *°^  ^^®^  J^°J® 

daughters  Harriet,  Maria,  Charlotte  and  Amelia  of,  took  abso- 

in  and  to  all  the  residue  and  remainder  of  my  estate  and  ^^^^y* 

efiects,  whatsoever  and  wheresoever  the  same  may  be,  personalty  to 

and  the  dividends,  interest  and  produce  thereof,  in  such  i?^^^  Their'^" 

and  the  same  manner  as  if  the  said  daughter  or  daugh*  iwue."    Held, 
t^iv.iv  i.  ..  ,.  .        that  they  took 

ters  hereafter  to  be  born  as  aforesaid  were  now  living  abeolutely. 

and  named  in  my  said   will  with  my  said  daughters 

Barriet,  Maria,  Charlotte  and  Amelia,  to  be  applied 

share  and  shar^  alike." 

The  testator  died  in  1844,  his  daughter  Maria  had 

predeceased 
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predeceased  hiro,  having  died  in  1842,  without  having 
been  married.     His  next  of  kin  consisted  of  his  four 


Stanhope'8    surviving  daughters. 
Trusts. 


The  testator's  wife  died  in  1859,  and  the  fund  (7,860/. 
£3  per  Cent.  Reduced)  now  became  divisible.  The  tes- 
tator's daughters,  Harriet,  Charlotte  and  Amelia,  were 
living  and  had  married,  but  Charlotte  alone  had  issue. 

This  was  a  petition  by  the  three  daughters  for  pay- 
ment. 

Mr»  Selwyn  and  Mr.  Pemherton,  in  support  of  the 
petition.  Under  the  gift  to  the  daughters  "  and  their 
issue"  the  daughters  take  absolutely;  Butter  v.  Om^^ 
fnaney  (a).  **  Issue"  is  used  as  a  word  of  limitation ; 
Martin  v.  Swannell  (jb).     ' 

Secondly.  The  gift  is  to  the  daughters  as  a  class ;  it 
is  a  gift  to  all  the  daughters  except  Susanna,  and  those 
who  survived  the  testator  and  constitute  the  class  alone 
take.  It  is  not  the  less  a  class  because  some  of  the 
persons  composing  it  are  mentioned  by  name ;  Porter 
V.  Fox  (c). 

There  is,  therefore,  no  lapse  or  intestacy  as  to  the 
share  of  Maria, 

Mr.  Surrage^  for  the  children  of  Charlotte.  Some 
effect  must  be  given  to  the  word  '*  issue."  Some  in- 
terest is  clearly  given  to  the  issue,  and  the  children, 
therefore,  take  either  in  remainder  or  concurrently  with 

their 

(a)  4  Rum.  70.  (c)  6  Sim.  491. 

(^)  d  ikav.  24». 
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their  parents.    Ward  i.  Grey  (a);  Crocheti  v.  Crockett  (b)        ]859. 
were  referred  to.  v^^/-^^ 

Stamhope's 
Mr.  Pearson,  for  Sumnna,  contended  thut  the  gift      T&usta. 

was  to  the  four  daughters  individually,  as  tenants  in 

common ;  their  shares  being  subject  to  a  diminution  by 

the  birth  of  others.    That  the  daughters,  being  named, 

could  not  take  as  a  class,  and  that  therefore  there  was 

an  intestacy  as  regarded  the  share  of  Maria. 


The  Mastbr  of  the  Rolls. 

I  think  this  a  gift  to  a  class,  though  in  my  opinion  it 
is  not  a  very  clear  case.  If  it  had  been  a  gift  in  trust 
for  these  four  daughters  "  Harriet,  Maria,  Charlotte 
and  Amelia,  by  name,  and  their  issue,"  and  it  had 
stopped  there,  1  should  have  been  clearly  of  opinion 
that  it  was  not  given  to  a  class.  Stopping  there  it  is  a 
gift  to  four  persons,  and  if  any  had  died  in  the  life  of 
the  testator  without  issue,  there  would  have  been  a 
lapse  of  her  share,  which  would  have  gone  to  the  tes- 
tator's next  of  kin.  But  here  the  testator  directs  that 
every  other  daughter  his  wife  might  have  should  be 
entitled  to  an  equal  share  with  the  four  daughters. 
There  can  be  no  question  that  all  the  daughters  to  be 
born  are  to  participate,  and,  therefore,  it  is  a  gift  to  a 
class.  He  gives  to  four  persons  and  all  other  daughters 
thereafter  to  be  born,  share  and  share  alike;  this,  I  think, 
is  a  gift  to  a  class  which  consists  of  the  four  persons 
named  and  of  all  other  daughters  thereafter  to  be  born. 

A  person  may  make  a  bequest  to  a  class,  as  to  the 
daughters  of  A,  and  the  daughters  of  J3.,  and  he  may 
add  any  other  person  to  them  making  together  one 
class,  and   that  is  what  is  done  here,  and  only  those 

daughters 

(a)  26  Beav.  485.  (6)  2  Phill.  553. 
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1869. 

Re 

Stanhope's 
Trusts. 


daughters  who  survived  testator  take  vested  interests. 
It  id  not  a  question  of  taking  as  tenants  in  common 
or  joint-tenants,  but  whether  they  take  as  tenants  in 
common  or  as  joint-tenants,  they  take  nothing  unless 
they  survive  the  testator.  I  think,  therefore,  that  Maria 
only  took  as  one  of  a  class. 


The  remaining  question  is,  as  to  the  effect  of  the  word 
"  issue,"  and  I  think  that  is  concluded  by  Butler  v. 
Ommaney  (a).  The  issue  here  were  meant  to  take  by 
substitution  for  their  parents,  and  if  a  parent  had  died 
her  issue  would  have  taken  by  substitution.  So  if  sub- 
sequent daughters  had  been  born  and  died  in  the  life  of 
the  testator,  their  issue  would  have  taken  by  substi- 
tution. I  am  of  opinion  that  there  is  no  intestacy,  that 
the  fund  is  divisible  into  thirds,  and  that  each  daughter 
takes  a  third. 


Julif  6. 

When  a  tes- 
tator devises 
his  real  estate 
to  his  execu- 
tors and  directs 
them  to  pay  all 
his  debts,  that 
constitutes  a 
charge  on  the 
real  estate, 
although  they 
take  no  bene- 
ficial interest 
in  it. 


HARTLAND  t;.  MURRELL. 

JAMES  COOKE,  by  his  will,  dated  in  1839,  first 
directed  all  his  just  debts  and  funeral  and  testa- 
mentary charges  and  expenses  to  be  fully  paid  and 
satisfied  by  his  executors,  thereinafter  named,  and  after 
bequeathing  legacies  to  his  children,  he  devised  to  three 
trustees  (whom  he  also  appointed  his  executors)  all  his 
estate,  real  or  personal,  upon  trust  to  permit  his  wife  to 
receive  the  rents  of  the  real  estate  during  her  life,  and 
immediately  after  her  decease  upon  trust  to  sell  his  real 
estate ;  and  with  all  convenient  speed  after  his  decease 
to  collect,  call  in  and  convert  the  whole  of  his  personal 
estate  into  money,  and  from  and  out  of  the  moneys  to 
arise  therefrom  to  pay  all  his  just  debts  and  funeral  and 

testamentary 
(c)  4  Run.  70. 
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testamentary  charges^  and  also  the  said  several  legacies, 
and  invest  the  residue  and  pay  the  income  nnto  his  said 
wife  during  her  life,  and  after  her  decease  the  testator 
gave  the  produce  of  the  real  and  the  residue  of  his  per- 
sonal estate  to  his  children.  He  appointed  the  three 
trustees  to  be  executors  of  his  will. 

The  testator  died  in  1842. 

After  the  testator's  death  his  trustees  and  executors 
borrowed  from  the  Gloucestershire  Banking  Company 
divers  sums  of  money,  for  the  purpose  of  paying  the 
testator's  debts  and  expenses  incurred  by  them  in  the 
execution  of  the  trusts  of  his  said  will,  and  as  a  security 
for  the  repayment  of  such  advances  they  deposited 
with  the  banking  company  the  title  deeds  and  writings 
relating  to  testator's  real  and  personal  estate,  and  on 
the  27th  of  Jtfay,  1853,  they  conveyed  the  real  estate  to 
the  banking  company  by  way  of  mortgage  for  securing 
the  repayment  of  3,920Z. 

This  suit  was  instituted  by  the  banking  company,  by 
thei/*  public  officers,  to  realise  their  security. 

Mr.  C  Barber  for  the  Plaintiffs. 

Mr.  Bovill  for  the  executors. 

Mr.  Goren  for  the  widow  and  some  of  the  children, 
and  Mr.  W,  Terrell  for  another  child,  argued,  first,  that 
the  banking  company  was  not  justified  in  taking  a  mort- 
gage of  the  trust  estate,  without  having  some  proof  of 
the  necessity  of  raising  the  money  advanced  for  the  pur- 
poses of  the  will.  Secondly,  that  the  debts  were  not 
charged  on  the  real  estate  devised  to  the  trustees,  for 
they  took  no  beneficial  interest  in  it,  but  held  it  on 
specific  trusts  for  other  persons. 

The 
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18A9.  The  following  cases  were  cited: — Harris  v.  Wat- 

^^^"^'^  kins  (a) ;  Bymans  v.  James  (b) ;  Senvell  v.  Whiiaker{e) ; 

y.  Jarwsan  on  Wills  (d);  and  eee  Powell  v.  Robins  (e); 

MuAWJ.^.  Dermay  v.  BorradaiU{f). 


The  Master  of  the  Rolls. 

The  banking  company  was  justified  in  taking  tbe  word 
of  the  executors,  and  if  they  raised  the  money  impro- 
perlyi  it  is  a  question  to  be  determined  between  them 
and  their  cestuis  que  trust. 

The  other  question  is,  whether  on  this  will  there  is  a 
charge  of  debts  on  the  real  estate,  and  I  am  of  opinion 
that  when  a  testator  devises  all  his  real  estate  to  his  ex- 
ecutors and  directs  them  to  pay  all  his  debts,  that  con- 
stitutes a  charge  on  the  real  estate,  although  they  take 
no  beneficial  interest  in  it. 

(a)  1  Kay,  438.  (d)  Vol.  2,  pp.  ^Ofl,  508  (2nd 

(b)  2   Younge  4*  C.  (C.  C),      edU,) 

301.  (c)  7  Fes.  209. 

(c)  3  Rm.  343.  (J)  10  Beap.  263. 
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SHEFFIELD  v.  KENNETT.  junt  15, 

16,  25. 

irvR.  KENNETT d\ed  in  1782,  having,  by  his  will,  Bequest  of 

•^    bequeathed  4,000/.  to  his  daughter  Sarah  Ann  ^^^^^^  ^J^- 

for  life,  and  afterwards  upon  the  following  trusts : —  afterwards,  if 

"  And  from  and  immediately  after  the  decease  of  my  "leave"  any 

said  daughter,  if  she  shall  leave  any  child  or  children,  children,  upon 

upon  trust  to  divide  the  said  sum  of  4,000/.  equally  ij  equally*'^*  ^ 

amongst  all  such  children,  to  be  payable  and  become  amongst  all 

**  such  chit— 
vested  interests  in  such  children  respectively  at  their  dren,"  to  be 

respective  ages  of  twenty-one  years ;  and  in  case  there  P!^*^^®  *"f_j 

shall  be  only  one  such  child  who  shall  live  to  attain  the  interesu  at 

age  of  twenty-one  years,  then  to  pay  the  said  sum  of  Ind^m'^we 

4,000/.  unto  such  only  child,  upon  his  or  her  arriving  at  *1»«''®  ■I'all  ^ 
^,    ^  „  only  one**  such 

that  age.  child"  who 

shall  attain 

And  until  the  said  child  or  children  of  my  daughter  then  to  pay  it 
shall  arrive  at  that  age,  I  direct  my  trustees  to  apply  the  "hiid'"  Ther^^ 
interest  of  the  4,000/. '' towards  the  maintenance  and  was  a  power  of 
education  of  all  the  said  children  of  my  said  daughter  d"uring  m?no- 
equally,  and  in  case  there  shall  be  only  one  child  of  my  "ty,  and  also 
said  daughter,  then  tx>wards  the  maintenance  and  edu-  j„ent,  not  ex- 
cation  of  such  only  child."    And  I  hereby  empower  ray  c««di»g  *'»uch 

,-11  /.  .iiioi   presumptive 

trustees  (with  the  consent  of  my  said  daughter  Sarah  share"  and  a 

Ann  during  her  life)  to  apply  any  part  of  the  4,000/.  £^g\7/;  ^*' **** 
towards  the  advancement  in  the  world  of  any  son,  or  should  "  have'* 
for  a  marriage  portion  of  any  daughter  of  my  said  ghould  arrive 
daughter,  "  not  exceeding:  for  any  such  child  or  chil-  a*  twenty-one. 
11  .        1  t..  /  I        1.  ,  JicW,bythe 

dren  such  presumptive  share  which  he,  she  or  they  may  Matter  qfthe 

be  entitled  to  at  the  time  of  such  advancement."  ^'^*"^,. 

Lords  Jutticet 
And  on  appeal,  that 
a  daughter  of 
A.f  who  attained  twenty-one  and  married,  but  died  in  the  life  of  A.,  took  no  share. 

vol*.  XXVII — II.  P 
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And  in  case  my  said  daughter  Sarah  Ann  shall  have 
no  child  or  children  who  shall  arrive  at  the  said  age 
of  twenty-one  years^  then  upon  trust,  as  his  daughter 
Krnmett.     should  appoint  by  will,  and,  in  default,  for  her  executors 
and  administrators. 

The  testator's  daughter  had  six  childr^,  who  attained 
twenty-one,  and  she  died  in  1858. 

One  of  her  children,  Margaretta  Fuller^  who  attained 
twenty-one,  and  married,  died  in  1852,  in  the  life  of  her 
mother. 

This  was  a  petition  for  dividing  the  fund  into  fifths, 
to  the  exclusion  of  the  parties  interested  under  the 
settlement  of  Margaretta  Fuller. 

Mr.  Pownallf  in  support  of  the  petition,  argued,  that 
the  fund  was  divisible  between  those  children  only  whom 
the  testator's  daughter  should  ''  leave"  surviving  her. 

Mr.  C.  Roupell  for  the  parties  claiming  under  Mar- 
garetta Fuller,  argued,  that  all  the  children  who  attained 
twenty-one  took  vested  interests.  He  cited  Ex  parte 
Hooper  (a);  Kennedy  v.  Se(fywick(b);  Maitland  v. 
ChaHe{c). 

Mr.  Beck  cited  Bythuea  v.  Byihtsea  (d). 


June  16.  The  Master  of  the  Rolls  held  that  the  fund  was 

divisible  into  fifths,  and  that  the  representatives  of  Mar-- 
garetta  were  excluded. 

(a)  1  Drew,  264.  (d)  17  Jur.  645;   23  £.  /, 

(6)  ZKaySfJ.  54a  Ch.  1004. 

(c)  6  Mndd.  243. 

NoTV.-*AflSnned  by  the  Lordt  Jtatiea  on  ^peid,  July  18,  18S9L 
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1869. 
CLIFFORD  V.  ARUNDELL. 

June  S,  9. 
rpHE  Plaintiff  Chas.  T.  Clifford  and  his  son  Henry  Trustees,  who 
•*-      Wm.  Clifford  were  entitled  to  a  real  estate,  which  S^dTmort-'' 
was  subject  to  three  large  mortgages  of  50,000/.,  20,000Z.  gage  and 
and  10,000/.    The  Plaintiff,  with  his  son  (as  surety)  I^e^^^the 

was  also  considerably  indebted.  ^^^^  ®^  *" 

"^  estate,  were 

directed  to  pay 

By  an  indenture,  made  in  1849,  between  the  Plain-  ^Jf^f'^l""^^^^ 

tiff  Charles  T.  Clifford  of  the  first  part,  his  son,  Henry  or  any  other 

IV.  Clifford  (the  Defendant)  of  the  second  part,  and  Jbem  upon  the 

two  trustees  of  the  third  part,  the   Plaintiff  and  his  trusts.    Held, 

,    ,  ,  ,      T  ,      t      that«<other 

son  conveyed  the  real  estate  and  other  property  to  the  moneys" 


trustees,  upon  trust,  as  they  should  think  fit,  by  absolute  ^®"^°  ^  *^**^® 

.       *^  ,  '  .       ejusdemgene- 

sale  of,  or  by  demising  of  mortgaging,  or  by  transferring  rit,  and  that 

or  directing  the  transfer  of  any  existing  mortgages,  and  ^^  ™abL 

charging  the  hereditaments,  or  by  any  other  ways  or  out  of  income 

means  whatsoever  which   to  them  should  appear  ex-  out^of  capful. 

pedient,  to  raise  all  such  sums  of  money  as  they  should     Under  a 
t'  *  t'         <.       1  i*  n  wt  t*        '         t      trust,  by  sale 

thmk  expedient  for  the  purpose  of  fully  performmg  the  or  mortgage, 

trusts  and  purposes  thereinafter  declared,  and  should  J^^JI^y  ^gJ^J^' 

stand  possessed  of  the  moneys  to  arise  therefrom  upon  personal  debts, 

the  trusts  thereinafter  mentioned.    They  were  also  to  JjjJ^  morteages 

manage  the  property  and  receive  the  rents  and  income  on  the  estate, 

-<      ,  A  .        -,        1        .      ^*  X       .  with  a  direction 

Upon  the  trusts  after  tnentioned ;    that  rs,  "  upon  trust  to  pay  an  an- 

that  the  trustees  do  and  shall  apply  and  dispose  of  a  ""l^f.?*  ^' 

competent  part  of  the  moneys  to  be  raised  or  received  as  gages  should 

aforesaid,  in  or  towards  payment,  satisfaction  and  dis-  ^^]^\i,°t  (^^ 

charge  of  (he  several  debts  or  sums  mentioned"  in  the  annuity  was 

fourth  schedule  thereto  (which  were  debts  amounting  ^f},  ^y^^  p^r. 

to  about  n,734Z.  due  from  the  Plaintiff  Charles  T.  «onal  debts  and 

mortgages  had 
Clifford  and  his  son),  and  interest.     It  then  proceeded  been  satisfied. 

p  2  in 


Clifford 
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1859.  ^^  these  words  : — and  ''do  and  shall,  by,  with  and  out 
of  the  moneys  aforesaid  or  any  of  them"  redeem,  pay  off, 
satisfy  and  discharge  these  sums  of  50,000/.,  20,000/. 
Arumdell.  and  10,000/.,  respectively  secured  by  mortgages  of  the 
estates,  and  all  interest  and  all  such  moneys  as  should 
be  borrowed  by  the  trustees.  And  subject  and  without 
prejudice  as  aforesaid,  upon  trust  until  the  mortgages 
should  be  paid  off^  "  by,  with  and  out  of  the  rents  and 
profits  of  the  said  manors  and  hereditaments,  and  the 
said  assigned  dividends,  interest  and  income,  or  any  of 
them,  or  any  other  moneys  in  their  or  his  hands,"  to  keep 
down  the  interest  on  the  three  mortgages.  And  out 
of  the  rents,  proceeds  and  profits  of  the  said  manors 
and  hereditaments,  or  such  part  thereof  as  shall  from 
time  to  time  remain  unsold,  to  pay  the  salaries  of 
bailiffs,  &c.,  and  the  taxes  and  out-goings,  and  keep  up 
certain  life  policies.  And  subject  to  and  after  full  per- 
formance of  the  trusts  aforesaid,  do  and  shall,  from  time 
to  time,  yearly  and  every  year,  during  the  hfe  of  the 
said  Charles  Thomas  Clifford,  or  until  such  time  or 
period  as  aforesaid,  by,  with  and  out  of  the  said  rents, 
issues  and  profits  of  the  said  manors  and  other  here- 
ditaments hereby  appointed,  and  the  said  dividends, 
interest  and  income  hereinbefore  assigned,  or  any  other 
moneys  held  by  them  or  him  upon  the  trusts  of  these 
presents,  raise,  levy  and  pay  unto  the  said  Charles 
Thomas  Clifford  one  annuity  or  yearly  sum  of  600/. 
And  in  the  next  place,  "  by,  with  and  out  of  the  said 
moneys,  rents,  profits  and  income,  or  any  of  them,  levy, 
raise  and  pay  unto  Henry  William  Clifford"  an  annuity 
of  100/.,  and  keep  on  foot  certain  policies,  and  pay  the 
surplus  *'  income  as  shall  remain  after  or  not  applied 
towards  answering  the  trusts  and  purposes  aforesaid*'  to 
the  Plaintiff  for  life;  and  the  unsold  hereditaments  and 
premises  were  to  be  held  in  trust  for  his  son  absolutely. 

The 
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The  trustees  accordingly  sold  the  greater  part  of  the 
hereditaments,  and  applied  the  proceeds,  in  the  first 
place,  in  payment  of  three  mortgages.  On  the  24th  of 
June^  1854,  the  mortgages  were  fully  paid  off,  but  the 
debts  in  the  fourth  schedule  then  remained  unpaid. 

The  trustees  refused,  from  June,  1854,  to  continue  to 
pay  the  annuity  of  660/.  a  year  to  the  PiaintifT,  on  the 
ground  that  as  all  the  mortgages  on  the  estate  had  been 
paid,  the  annuity  to  the  Plaintiff  thereupon  ceased  to  be 
payable. 

The  Plaintiff  filed  his  bill,  praying  a  declaration  that, 
according  to  the  construction  of  the  indenture,  the 
annual  sum  of  600/.  thereby  limited  to  the  Plaintiff  had 
continued  and  would  continue  payable  to  the  Plaintiff^ 
during  bis  life,  or  until  the  whole,  not  only  of  the  mort- 
gage debts  and  interest  but  also  of  the  bond  and  other 
debts  and  interest  properly  payable  under  the  trusts  of 
the  indenture,  should  have  been  fully  paid  and  satisfied ; 
and  that  such  annual  sum  of  600/.  was  raisable  out  of 
the  corpus  of  the  said  hereditaments. 

At  the  bearing  of  the  cause  it  was  stated,  that  the  last 
of  the  debts  in  the  fourth  schedule  had  been  paid  off  in 
May,  1859,  after  the  filing  of  the  bill. 

Mr.  Jl.  Palmer  and  Mr.  W.  H.  G.  Bagahawe,  for 
the  Plaintiff,  contended  that  the  600/.  a  year  was  still 
payable,  and  that,  as  the  mortgages  were  to  be  paid 
after  scheduled  debts,  the  trustees  could  not,  by  inverting 
the  order  of  the  payments,  and  by  paying  the  mortgages 
first,  accelerate  the  cesser  of  the  Plaintiff's  annuity  of 
600/.  a  year. 

Secondly,  that  the  annuity  was  payable,  not  only  out 

of 
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1859,       ^f  income,  but  expressly  out  of  **  any  other  money  bdd" 
by  the  trustees,  and  that  therefore  the  carpws  was  liable. 

Mr.  Lhtfd  and  Mr.  JEllison,  and  Mr.  Seftpyn  and 
Mr.  Baggahy^  for  the  Defendants,  argoed  that  the 
duration  of  the  annuity  was  to  be  *'  until  such  time  or 
period  as  aforesaid,"  that  is, ''  until  the  mortgages  aboiild 
be  paid  off,"  and  that  its  duration  had  no  connectioa 
with  the  payment  off  of  the  personal  debts  of  the 
Plaintiff.  Secondly,  that  the  annuity  was  a  charge 
merely  on  the  income,  and  must  fail  on  a  deficiency  of 
that  fund. 

The  Master  of  the  Rolls  held  that  the  600/.  a  year 
continued  payable  until  the  whole  of  the  scheduled 
debts,  as  well  as  the  mortgages,  bad  been  paid.  He 
reserved  the  other  point. 


The  Master  of  the  Rolls. 

June  9.  Upon  reading  this  deed,  I  retain  the  opinion  which  I 

formed  during  the  argument  I  think  that  the  clause  in 
question  only  refers  to  the  income.  It  is  true  that  the 
words  ''other  moneys"  are  used  in  the  greater  part  of 
these  cases,  but  they  appear  to  me  to  be  words  ejusdem 
generis;  they  follow  immediately  after  the  words  "  rents, 
issues  and  profits,"  and  ^'dividends,  interest  and  income" 
of  the  property.  The  debts  are  to  be  paid  off  out  of  the 
sums  to  be  raised  by  sale  or  mortgage.  Then  there  is 
a  direction,  ''  by,  with  and  out  of  the  rents  and  profits 
of  the  said  manors  s^nd  hereditaments,  and  the  said 
assigned  dividends,  interest  and  income,  or  any  of 
them,  or  any  other  moneys  in  their  or  his  hands^"  tp 
keep  down  the  interest  on  the  mortgages.  That  is  a 
very  usual  direction,  and  it  9ppear6  to  ne  that  the  words 

"other 
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''  other  moneys''  mean  other  moneys  of  the  like  descrip- 
tion as  the  rentSi  profits,  dividends,  interest  and  income, 
which  undoubtedly  may  be  fines  and  small  things  in  the 
nature  of  income,  which  are  not  exactly  rents  and 
profits  that  periodically  fall  in. 

It  is  true  the  objection  which  is  raised  to  this  construc- 
tion is,  that  there  are  two  cases  in  which  the  words  ''other 
BQoneys"  are  not  used  in  addition,  and  on  this  the  prin- 
cipal argument  is  founded ;  but  it  appears  to  me  that 
these  words  are  not,  for  an  obvious  reason,  used  in  these 
cases.  For  instance,  the  next  case  is  this,  ''to  pay 
salaries,  wages  and  other  allowances  made,"  that  is,  out 
of  "  the  rents,  issues  and  profits  of  the  manors  afid  here- 
ditaments, and  such  parts  as  shall  from  time  to  time 
remain  unsold."  I  think  this  merely  means  that  no 
part  of  the  life  income  shall  contribute  towards  the 
expenses  of  management  of  the  real  estate  except  that 
arising  from  the  particular  part  to  be  managed.  That 
is  the  reason  for  the  difference  in  the  expression. 


Clifford 

V. 

Arundell. 


I  am  of  opinion,  that  the  whole  scope  of  the  deed  was 
to  apply  the  income  in  this  particular  manner,  viz.,  in 
payment  of  those  various  sums  stated,  and  that  was  to 
be  done  down  to  the  time  when  the  whole  of  the  pro* 
perty  was  sold,  and  the  whole  debts  and  mortgages 
were  paid  off;  and  then,  the  residue  being  ascertained, 
the  income  of  it  was  to  pdd  to  the  father  for  life  and 
afterwards  to  the  son.  In  my  opinion  that  is  the  effect 
of  this  deed. 


CASES  IN  CHANCERY. 


Re  THE  HUNTINGDON  MUNICIPAL 
CHARITIES. 

June  25. 
The  mwter  of  FTHHE  question  was,  whether  the  right  of  the  Cor- 
foundation  was  poration  of  Huntingdon  to  appoint  the  master  of 

appointed  by     St,  John's  Hospital^  Huntingdon^  was  within  the  71st 
tion^TTmuni-  section  of  the  Municipal  Corporation  Act  (5  &  6  Will. 

cipal  coipo-      4  c.  76)  (a), 
ration  aiid 
institution  by 

who^wMthe  "^^^  hospital  was  founded  in  the  reign  of  Hen.  2; 

visitor.    No  the  endowment  was  missing:  from  the  records  of  the 

charity  pro-  Exchequer;  but  from  an  inquiry  in  1670,  it  appeared, 

perty  was  that  the  hospital  was  founded  for  the  maintenance  and 

corporation,  relief  of  poor  people  and  the  support  of  a  free  grammar 

Held,  that  the  gchool,  at  the  costs  and  charges  of  the  master  of  the 
case  was  withm  .    ,  -       ,       .        ,    . 

theTlstsection  hospital  for  the  time  bemg. 
of  the  Muni- 
cipal Corpo- 
ration Act  No  part  of  the  charity  property  was  vested  in  the 

c.  76)  and     '  corporation.     Under  a  decree  made  in  1820,  in  a  suit 

trusteesof such  of  the  Attorney-General  v.  The  Corporation  of  Hun- 
right  were  ap-      ._         ,  ,_  it.  . 

pointed  under   tingdon,  the  master  had  reported  that  the  appomtment 

^^'  of  the  master  was  and  ought  to  be  by  presentation  of 

the  Corporation  of  Huntingdon,  as  patrons  of  the  hos- 
pital, and  institution  by  the  Bishop  of  Lincoln,  the 
visitor. 


And  he  found,  upon  consideration  of  the  several 
matters  in  his  report  certified,  that  the  constitution  of 
the  hospital  was  or  was  to  the  effect  following : — **  The 
hospital  was  a  corporation  sole,  styled  the  Master  of  the 

Hospital 
(a)  Setout;>os/,  p.  217. 
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HospUal  of  8l  John  the  Baptist  in  Huntingdon,  who  was        1  g5g . 
in  corporeal  possession  of  his  office,  by  virtue  of  institu-      ^*^\/^^ 
tion  by  the  Bishop  o(  Lincoln,  upon  the  presentation  of  Humtimodon 
the  mayor,  aldermen  and  bui^esses  of  the  Borough  of    Municipal 
Huntingdon,  as  patrons  of  the  hospital,  and  after  insti- 
tution, the  legal  estate  of  certain  lands  and  tenements, 
with  which  the  said  hospital  was  anciently  endowed, 
became  Tested  in  him,  and  out  of  the  rents  and  profits 
of  the  lands  and  tenements,  it  was  the  duty  of  the 
roaster  of  the  hospital  to  maintain  poor  persons  of  the 
borough,  and  poor  travellers,  and  also  a  master  of  a 
grammar  school  and  that  of  the  hospital.    The  Bishop 
of  ZiiicoZnJwas  visitor." 

On  the  31st  of  July,  1858,  made  on  the  hearing  of  a 
petition  of  the  Attorney-General,  presented  both  in  the 
matter  of  the  Municipal  Corporation  Acts,  Sir  Samuel 
ItomiUy*8  Act  and  the  Charitable  Trust  Acts,  1853, 
1855,  an  inquiry  was  directed,  whether  this,  amongst 
other  charities,  were  within  the  meaning  of  the  76th 
section  of  the  Municipal  Corporation  Act.  The  At- 
torney-General contended  that  this  was  a  municipal 
charity  within  the  act,  and  the  corporation  insisted  on 
the  contrary,  and  the  point  was  now  argued  in  Court. 

Mr.  T.  H.  Terrell,  for  the  Attorney-General,  argued 
that  it  had  been  decided  by  the  authorities  that  a  case 
like  the  present  was  within,  the  act.  He  cited  In  re 
St.  John's  Hospital  {a);  The  Grantham  Charities  (fi) ; 
Shrewsbury  Case  (c). 

Mr.  Bevir,  for  the  Corporation  of  Huntingdon,  cod- 
tended  that  this  case  was  not  within  the  act,  that  no 

hereditaments 

(fl)  ZM.ifG,  235.  (c)  1  MyL  ^  Cr.  632. 

(6)  26  X.  r.  302. 


Re  The 
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hereditaments  or  personal  estate  was  vested  in  the  cor- 
poration, but  simply  a  right  of  nominating  to  the  bishop, 
HuNTiNGDoif  whom  he  might  or  might  not  institute  as  master,  and 
Municipal    ^jj^t  it  was  not  a  complete  right  of  presentation.     He 

Charities,  *  o  • 

argued  that  the  case  was  governed  by  the  Attorney^ 

General  v.  Newbury  Corporation  (a) ;  and  he  also  cited 

the  Oxford  Charities  (Jb)  \  and  see  Attometf^General  v« 

The  Mayor,  ^c.  of  Exeter  {c)\    Attorney^General  v. 

Corporation  of  Ludlow  ((f). 


The  Master  of  the  Rolls. 

I  have  no  doubt  that  this  case  oomes  within  the 
decisions  cited,  but  it  must  have  been  a  question  of 
very  considerable  doubt  originally,  whether  it  came 
within  the  71st  section^  because  the  words  of  that  sec- 
tion are  very  peculiar.  It  refers  only  to  the  cases  of 
corporations  seised  or  possessed  of  hereditaments  and 
personal  estate  in  trust  for  charities.  Lord  Cottenham, 
however,  in  the  Shrewsbury  School  Case(e)  held,  that 
the  right  to  present  to  an  advowson  vested  in  a  muni- 
cipal corporation  was  within  the  act,  and  that  it  passed 
and  vested  in  charitable  trustees  appointed  under  that 
act.  I  cannot  distinguish  this  from  the  right  of  pre- 
senting to  a  living.  In  this  case  the  corporation  presents 
and  the  bishop  institutes,  and  though  there  is  no  evidence 
how  the  original  right  was  acquired  by  the  corporation, 
yet  it  has  been  exercised  from  time  immemorial,  and 
whenever  they  nominate  a  master  to  the  bishop,  be 
appoints  him,  assuming  him  to  be  a  proper  person. 
There  appears  to  me  to  be  no  difference  between  this 
and  an  advowson;  in  both  cases,  a  fit  person  must 
be  presented,  and  a  mandamus  would  issue  if  the 
bishop  refused  to  admit  a  fit  person  so  nominated.    The 

observation 

(a)  1  C.  P.  Cooper,  72.  (d)  2  PhiU.  685. 

(b)  3  MyL  if  Cr,  239.  (e)  1  Myl.  ^  Craig,  632. 

(c)  2  De  G.,  M.  ^  G.  507. 
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observation  of  Lord  Ihiro,  in  the  Si.  John's  Hospital       1869. 
case,  is  clear  on  the  subject,  that  when  the  right  of     ^^v-^/ 
presentation  is  vested  in  a  manicipal   corporation  as  Huntinodow 
ancillary  to  the  charitable  purpose,  and   for  the  sole 
purpose  of  prorootiog  its  due  administration,  it  comes 
within  the  71st  section. 


MuKicirAx. 
Chakitibi. 


I  am  of  opinion  that  this  case  comes  within  that  71st 
section,  and  that  the  right  of  nomination  must  be  vested 
in  trustees  to  be  appointed  under  the  act. 


NoTc.-^The  5  &  6  WiU.  4,  e.  76,  s.  71,  is  as  foUowt  :-^<  And 

wbereaa  diven  bodios  corporatt  now  atand  seised  or  possessed  of  sundry 
hereditaments  and  personal  estate,  in  trust,  in  wnole  or  in  part  for 
eertain  charitable  trusts,  and  it  is  expedient  that  the  administration 
thereof  he  kept  distinct  from  that  of  the  public  stock  and  borough 
fund,  be  it  enacted,  that  in  every  borough  in  which  the  body  cor- 

E orate,  or  any  one  or  more  of  the  members  of  such  body  corporate  in 
is  or  their  corporate  capacity,  now  stands  or  stand  solely  or  together 
with  any  person  or  persons  elected  solely  by  such  body  corporate,  or 
solely  by  any  particular  member,  class  or  description  of  members  of 
such  body  corporate,  seised  or  possessed,  for  any  estate  or  interest 
whatsoever,  of  any  hereditaments  or  anv  sums  of  money,  chattels, 
securities  for  money  or  any  other  personal  estate  whatsoever,  in  whole 
or  in  part  in  trust  or  for  the  benefit  of  any  charitable  uses  or  trusts 
whatsoever,  all  the  estate,  right,  interest  and  title,  and  all  the  powers 
of  such  body  corporate  (or  of  such  member  or  members  of  sucn  body 
corporate)  in  respect  of  the  said  uses  and  trusts  shall  continue  in  w 
persons  who,  at  the  time  of  the  passing  of  this  act,  are  such  trustees  as 
aforesaid,  notwithstanding  that  they  may  liava  ceased  to  hold  any 
office  by  virtue  of  which,  before  the  passing  of  this  act,  there  were 
such  trustees  until  the  1st  of  August,  1836,  or  until  Parliament  shall 
otherwise  order,  and  shall  immediately  thereupon  utterly  ceaae  and 
determine." 

"  Provided  also,  that  if  Parliament  shall  not  otherwise  direct  on  or 
hffore  the  said  1st  day  of  August,  1836,  the  Lord  High  Chanoellor  or 
Lords  Commissioners  of  the  Great  Seal  shall  make  such  orders  as  he 
or  they  shall  see  fit,  for  the  administration,  subject  to  such  eharitaUa 
uses  or  trusts  as  aforesaid  or  such  trust  estate." 
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July  7. 


MORRIS  V.  GLYNN. 


Bequett  to  a     fTlHIS  was  a  special  case  presented  for  the  opioioD  of 
■hare/inthe  the  Court.    The  statement  of  the  case  was,  in 

BJiynney  Iron  gubstance,  as  follows : — 
Company  f 

which  manu-        Anne  Pope,  by  her  will,  bequeathed  to  the  school  for 

obtained  from    the  indigent  blind  at  Brighton  fifteen  60/.  shares  in  the 

Hfirfvcrfd  un^  iZAyiwiwy  Iron  Company,  and  she  gave  unto  the  Plain- 

der  the  Statute  tifF  GreenhiU  all  the  residue  of  her  estate  and  effects, 

""^j^^^:    and  she  appointed  the  Plaintiffs  Morris  and  GreenhiU 

tion  whether     her  executors. 

the  shares  in  a 

company  can  _,  .      ,,    ,  .     ,^^- 

be  beaaeathed      The  testatrix  died  in  1857. 

to  a  charity 

tSw  the  ^^^  testatrix,  at  the  time  of  making  her  said  will  and 

substantial        of  her  death,  possessed  fifteen  shares  in  the  Rhymney 
company  is*or  ^^^^  Company,  which  was  a  partnership  or  association 
is  not  a  dealing  of  ifon-masters,  formed  under  the  provisions  of  a  deed 
whether  the      made  on  the  14th  day  of  November,  1837,  between  the 
laud  held  by  it  ggyeral  persons  parties  thereto  of  the  first  and  second 
merely  ancil-    parts.      And   thereby,  after  reciting  that   the  parties 
tnSinfflnde-     ^^61*^^^  ^^^  agreed  to  form  a  joint  stock  company  for 
nendent  of       carrying  on  the  business  of  an  iron-master  at  the  Rhym- 
ney Iron  Worhs,  and  had,  for  that  purpose,  agreed  to 
raise  a  capital  of  600,000/.  in  10,000  shares  of  60/.  each, 
and  to  enter  into  the  covenants  thereinafter  contained ; 
and  after  reciting  the  payment  of  six  several  sums  of  5L 
per  share,  and  that  the  parties  thereto  had  purchased, 
out  of  the  capital  so  partly  formed,  the  freehold  estates 
called  Rhymney  estates,  and  also  purchased  leasehold 
estates,  and  had  also  taken  on  lease  from  the  Marquis 
of  Bute  certain  lands,  mines  and  other  property,  lately 
called  the  Bute  Iron  Worhs,  together  with  the  iron  works 

and 
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and  all  the  said  properties  and  the  stock  and  fixtures  1859. 
belonging  thereto,  subject  to  the  payment  of  40,000/. 
(part  of  the  purchase-money)  secured  on  the  freehold 
estate,  and  that  the  freehold  estate  had  accordingly  been 
assured  to  the  mortgagee,  subject  to  redemption,  and 
that  the  leasehold  estates  had  been  assigned  and  de- 
mised, and  the  stock  and  fixtures  delivered  to  the  trus- 
tees, f^  was  witnessed,  that  the  said  parties  thereto 
of  the  first  and  second  parts  mutually  covenanted: — 

1.  To  remain  associated  together  in  partnership,  as  a 
joint  stock  company,  for  the  purpose  of  carrying  on 
the  usual  business  of  iron-masters,  at  the  Rhymney  Iron 
Works,  and  of  the  colliery  and  coal  trade,  under  the 
firm  of  the  *'  Rhymney  Iron  Company,*^  until  the  same 
should,  under  the  provisions  thereinafter  for  that 
purpose  contained,  be  dissolved. 

2.  That  the  company's  affairs  should  be  conducted 
under  the  superintendence  and  direction  of  a  board  of 
directors. 

8.  That  the  board  might,  for  the  purposes  of  the 
company,  from  time  to  time  purchase  and  take  a  letting 
of  any  lands,  buildings,  wharfs,  vessels  and  other  fixed 
and  moveable  property,  and  also  cause  buildings  to  be 
erected  on  the  property  of  the  company  or  property 
which  the  company  might  take  on  lease,  and  should 
cause  all  purchases  of  property  in  the  company's 
behalf  to  be  completed  in  the  names  of  the  trus- 
tees thereof,  and  might,  from  time  to  time,  sell  the 
company's  property  for  the  time  being  not  necessary, 
in  the  opinion  of  the  board,  for  carrying  on  the  business 
thereof,  or  let  the  same  on  lease,  and  might,  for  the 
purposes  of  the  company,  from  time  to  time  mortgage 
any  of  the  property. 

12.  That  the  board  should,  from  time  to  time,  cause  a 
proper  deed  to  be  executed  by  every  trustee  of  the  com- 
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pany,  previously  to  his  entering  on  the  etecirtion  of  the 
trust  to  be  reposed  in  him,  for  the  due  execution  of  the 
same,  and  for  effecting  such  conversions  of  the  conn 
pany's  property,  as  should  be  necessary  ybr  making  ike 
ikares  in  ike  capital  tkereof  irangmiisible  as  perganaltyy 
and  also  by  every  person  beeotning  a  proprietor,  kc, 

24.  That  a  general  meeting  might  resolve  on  a  disso^ 
lution  of  the  company^  and  that  the  directom  should  take 
the  necessary  measures  for  carrying  the  same  into  effect, 
and  should  make  provisions  for  converting  the  com- 
pany's property  into  money,  and  for  satisfying  all  the 
existing  liabilities  of  the  company,  and  for  distributing 
the  surplus  (if  any)  of  the  money  produced  by  such 
conversion  and  otherwise,  which  might  remain  after 
satisfying  such  liabilities^  among  the  proprietors  of  the 
company. 

27.  That  shares  in  the  company's  capital  should  re<^ 
spectively  devolve,  on  the  death  of  the  respective  pro- 
prietors thereof  for  the  time  being,  to  their  respective 
personal  representatives  as .  their  respective  personal 
estates. 

It  appeared  that  the  trustees  executed  a  deed  of  trust, 
whereby  they  declared  that  they  would  stand  possessed 
of  and  interested  in  the  real  estate  conveyed  to  them, 
in  trust,  aa  the  property  and  for  the  purposes  of  the 
Rbynmey  Iron  (Company.* 

By  an  act  of  the  4th  and  5th  VicL  c.  90,  the  com- 
pany were  empowered  to  sue  and  be  sued  ia  the  name 
of  the  secretary  or  any  director,  and  facilities  were  given 
to  the  trustees  of  the  company  to  make  sale  and  abso- 
lutely dispose  of  all  or  any  parts  of  such  lands  of 
or  belonging  to  or  so  held  in  trust  for  the  company, 
and  which  should  not  be  required   for  the  purposes 

of 
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of  the  company,  either  by  public  aaetion  or  private 
contract,  but  not  without  the  consent  of  three-fourths 
in  value  of  the  proprietors  of  the  company  present  at 
a  meeting  duly  convened.  But  it  was  enacted,  that 
nothing  therein  contained  should  extend  to  incorporate 
the  company. 

By  a  report,  issued  by  the  directors  of  the  com- 
pany to  the  proprietors  in  Novemherj  1858,  it  was 
stated,  that  the  manufacture  account,  for  the  year  pre* 
vious  to  the  30th  June,  1858,  produced  40,375/.  16«.  \0d.\ 
the  stores  profit  on  sales  388/.  16».;  the  house  costs 
612/.  2s^  Id, ;  the  rental  of  the  estates  of  the  company 
at  JRhymney,  3,345/.  Ids.  5d, ;  of  those  at  Beaufort, 
196/.  ]3«.  Id, ;  of  those  at  Bute,  539/.  6s.  3d. ;  of  those 
at  PaiU  Lollyn,  92/.  (h.  Zd.,  and  that  the  profits  de- 
rived from  &  brewery  belonging  to  the  company  were 
3,456/.  Is.  6d.,  and  from  a  farm  also  belonging  to  the 
company,  252/.  18s.  9d. 

The  estates  of  the  company  at  JRymney,  Beaufort, 
Bute  and  Pont  Lollyn  consisted  of  freehold  and  also 
leasehold  lands  vested  in  the  trustees  of  the  company, 
and  held  by  them  upon  the  trusts  declared.  Tbe  rental 
mentioned  in  the  above  report  was  derived  from  land 
and  mines ;  part  of  the  estate  was  occupied  by  persons 
in  the  employ  of  tbe  company,  and  by  tradesmen,  pri- 
vate occupants  and  other  persons  not  in  the  employ  of 
the  company. 

The  shares  of  the  company  were  transferable  by  a 
deed  purporting  to  **  assign**  tbe  particular  shares,  with 
all  benefits,  kc.  attending  the  same,  to  the  assignee, 
"  his  executofSi  administrators  and  assigns." 

The  company  had  never  been  registered  under  the 

provisions 
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1859.        provisions  of  any  Act  of  Parliament,  or  in  any  other 
manner,  and  had  never  been  incorporated. 

Under  these  circumstances,  the  Plaintiffs  insisted  that 
the  bequest  of  the  fifteen  shares  in  the  Rhymney  Iron 
Company  to  the  school  for  the  indigent  blind  at 
Brighton  was  not  a  legal  bequest,  having  regard  to  the 
provision  in  the  Act  of  Parliament  9  Geo.  2,  c.  36. 
The  Defendant,  on  the  other  hand,  insisted  that  such 
bequest  was  legal. 

The  question  submitted  to  the  Court  was,  whether 
the  bequest  was  or  was  not  a  legal  bequest,  having 
regard  to  the  provisions  of  the  Mortmain  Act. 

Mr.  Swanston,  jun.,  for  the  Plaintiffs,  relied  on 
9  Geo.  2,  c.  36 ;  Ware  v.  Cumberlege  (a) ;  Edwards  v. 
HaUib);  Walker  y. Milne  (c). 

Mr.  Lhyd  and  Mr.  JRenshaw  for  the  charity,  relied  on 
Myers  v.  Perigal  (d) ;  Hayter  v.  Tucker  (e)  \  Watson  v. 
Spratley  (/). 

The  Mastbr  of  the  Rolls. 

I  will  state  the  grounds  on  which  I  entertain  the 
opinion,  that  a  bequest  to  a  charity  of  these  shares  is 
obnoxious  to  the  Statute  of  Mortmain. 

It  is  very  difficult  to  reconcile  the  old  and  the  modem 
cases  on  the  subject,  and  one  great  difficulty  arises  from 
taking  detached  passages  from  the  judgment  of  the 

judges, 

(a)  20  Beav,  503.  11  C.  B.  lUp.  90. 

(6)  6  De  O.,  M.  4  G.  92.  (e)  4  Kay  4  J.  245. 

(c)  11  Beav,  607.  (/*)  10  Exch.  Rep.  222. 

(d)  2De  O.,  M.  4^  G.599; 
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judges,  which  refer  only  to  the  particular  case  before        1869. 
them,  and  then  applying  them  to  all  cases  generally. 

I  think  the  distinction  in  these  cases  is  this  :— *It  is 
necessary  to  ascertain  whether  the  object  of  the  part- 
nership is  a  dealing  with  the  land  itself,  or  whether  its 
object  is  a  dealing  with  some  other  matters,  to  accom- 
plish which  land  is  held  by  it  but  merely  as  an  acces* 
sory  to  that  other  purpose.  In  the  latter  case,  I  think 
that  a  bequest  of  shares  to  charity  is  not  obnoxious  to 
the  Statute  of  Mortmain,  but  that  in  the  former  case  it  is. 

The  third  clause  of  the  statute  makes  void  gifts  of 
land  to  a  charity,  or  "  of  any  estate  or  interest  therein,*' 
and  the  only  question  is,  whether  the  person  who  makes 
this  charitable  bequest  is  di3po8ing  of  ''  any  estate  or 
interest  in  land."  I  will  illustrate  my  meaning  by 
referring  to  Myen  r.  Perigal  (a),  which  I  am  not  only 
bound  to  follow,  but  in  which  I  fully  concur.  It  was  the 
case  of  a  banking  company,  their  profits  were  made 
from  receiving  deposits  of  money  and  making  profits 
from  them,  which  they  divided  amongst  the  shareholders. 
The  object  of  the  company  had  nothing  to  do  with 
land,  and  it  is  impossible  to  conceive  anything  having 
less  reference  to  land  than  the  mere  taking  deposits 
of  nK>ney,  making  profits  on  them  and  dividing  them. 
But,  at  the  same  time,  it  was  necessary  for  the  company 
to  have  a  place  to  receive  the  deposits,  that  is  an  office, 
and  therefore  to  that  extent  it  had  an  interest  in  land, 
but  still  the  trading  concern  had  as  little  reference  to 
land  as  one  can  conceive.  It  is  true  that  a  security 
might  be  taken  from  a  customer,  and  it  might  be  on 
land,  but  that  couM  made  no  alteration.  If  it  were 
otherwisCj^  it  would  follow,  that  no  share  of  any  partner- 
ship 
(a)  2  Dt  Gei,  M.  i  G.  599. 

VOL.  xxyn — ii.  q 
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1859.  ship  <^ould  be  bequeathed  to  a  charity,  for  you  cannot 
mention  a  trade  which  does  not  require  an  office  or 
possess  some  interest  in  land.  It  is  also  settled  that  it 
is  a  matter  of  indifierence  whether  the  company  be  an 
incorporated  or  an  unincorporated  company ;  and  if  it 
be  a  joint-stock  company  it  is  a  matter  of  indifference 
whether  it  consist  of  1,000  shares,  of  fifty  or  of  two.  It 
is  equally  a  partnership,  and  the  terms  of  the  partner- 
ship must  regulate  the  rights  of  the  partners.  If  two 
persons  enter  into  partnership  as  brewers,  and  agree, 
that  in  case  of  a  dissolution,  the  whole  concern  shall  be 
sold,  and  that  neither  partner  shall  have  any  right  to 
land,  it  might  become  necessary  that,  for  the  purposes 
of  their  trade,  they  should  possess  a  large  number  of 
public  houses,  and  they  might  become  owners  as  part- 
ners of  such  houses  to  a  large  extent.  In  such  a  case, 
could  one  partner  bequeath  his  interest  in  the  brewery 
to  a  charity  ?  Would  it  not  follow,  notwithstanding  the 
partnership  deed,  that  none  of  the  public  houses,  held 
for  the  purpose  of  selling  beer,  would  pass  to  the  cha- 
rity? The  debts  due  to  the  concern  might  go  to  the 
charity,  but  one  difficulty  would  be,  that  a  division  must 
be  made  of  the  real  and  personal  estate  in  the  concern, 
and  it  is  scarcely  possible  in  a  partnership,  consisting  of 
property  of  various  kinds  and  description,  to  ascertain 
from  what  sources  every  part  of  the  profits  was  derived. 
If  that  be  so  in  the  case  of  a  brewery,  would  it  be 
less  so  in  the  case  of  a  mine  ?  If  two  persons  enter 
into  a  partnership  in  mines,  is  it  not  an  interest  in  land, 
a  partnership  for  making  profits  of  part  of  the  land 
itself,  which,  it  is  true,  requires  both  care  and  labor 
to  make  profitable.  In  some  cases  it  has  been  held, 
that  the  shareholders  have  no  interest  whatever  in  the 
land  of  the  company,  that  being  part  of  their  contract, 
and  if  they  have  no  interest  in  the  land,  they  have 
none  to  dispose  of;  they  have  in  such  cases  no  interest, 

except 


Morris 
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except  in  the  profits  after  they  hare  been  realised,  and 
no  interest  whatever  in  the  land.  But  this  is  not  so 
here :  it  is  impossible  to  say  that  the  owners  of  iron 
works  have  not  an  interest  in  land.  Gltmm. 

The  directors'  report  of  November  last  states  this — [eee 
ante,  p.  221]. 

It  is  said  truly  that  it  is  agreed  that  all  the  property 
of  the  company  should  be  treated  as  personal  estate 
between  the  partners,  and  that  if  a  dissolution  should 
take  place,  the  whole  would  be  sold  and  the  money 
divided ;  but  could  that  make  it  less  obnoxious  to  the 
statute  if  it  were  a  partnership  between  two  persons  ? 
It  cannot  be  affected  by  the  circumstance  that  it  is  a 
partnership  of  three  or  four,  or  any  other  greater  number, 
till  you  get  to  1,000,  as  in  a  joint-stock  company  ? 

This  is  an  interest  in  land  and  in  the  profits  derived 
from  land.  These  persons  are  united  together  for  the 
purpose  of  working  mines,  and  of  dividing  the  profits  to 
be  derived  from  the  land  itself;  and  it  is  quite  different 
from  an  ordinary  trading  company.  If  it  were  a  com- 
pany established  for  the  purpose  of  acquiring  land,  and 
dividing  it  or  letting  it  out,  would  not  that  be  an  interest 
in  land  ?  Again,  if  it  had  been  a  company  to  farm  an 
estate  and  divide  the  profits,  would  that  be  different 
from  letting  it  to  tenants  and  dividing  the  rents  ?  Nor 
in  my  opinion  does  a  difference  exist  for  this  purpose 
between  a  company  established  for  the  sale  of  iron  ore 
to  manufacturers  and  one  established  for  the  purpose  of 
raising  that  ore,  manufacturing  it  themselves  and  selling 
it  in  its  manufactured  state. 

It  would  introduce  a  rule  which  the  Court  could  not 
safely  follow,  if  it  were  held,  that  the  shares  of  a  com- 
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pany  established  for  letting  land  would  be  within  the 
Mortmain  Act,  but  that  one  whose  object  was  to  cul- 
tivate the  land  would  not.  Or  if  it  were  decided,  that 
where  a  company  sells  crude  iron  ora,  a  bequest  of  its 
shares  to  a  charity  would  be  obnoxious  to  the  statute, 
but  if  the  company  itself  manufactures  the  iron  it 
would  not. 


The  only  question  is,  whether  the  substantial  nature 
and  object  of  this  company  is  a  dealing  with  the  land 
for  the  purpose  of  making  profits  out  of  it.  If  it  be, 
then,  in  my  opinioui  this  bequest  is  obnoxious  to  the 
statute,  but  if  the  holding  of  land  be  only  ancillary  to 
an  ordinary  trading  purpose,  then  it  is  not. 

I  think  this  comes  within  the  first  class,  and  I  will 
answer  the  case  accordingly. 


Jtefyr. 
The  Plaintiff 
acted  as  the 
land  agent  and 
house  steward 
of  the  testator, 
but  he  resided 
out  of  the 
house: — 
Held,  that  be 
was  entitled, 
under  a  be- 
quest "  to  all 
my  senranta 
and  day 
labourers  who 
shall  be  in  my 
service  at  the 
time  of  my 
death  one  full 
year's  wages." 


ARMSTRONG  v,  CLAYERING. 

rpHE  testator  Sir   Thomas  John  Claverinff,  by  his 
"^      will  dated  in  1840,  bequeathed  certain  annuities 
and  legacies  in  the  words  following : — 

"  I  give  and  bequeath  the  several  annuities  herein- 
after mentioned  to  the  several  persons  hereinafter  named, 
during  their  respective  lives,  or  to  such  one  or  more  of 
them  as  may  be  in  my  service  at  the  time  of  my  death, 
that  is  to  say,  an  annuity  of  40/.  to  my  steward  Charles 
Armstrong^  and  an  annuity  of  20/.  to  each  of  my 
servants"  T,  F.,  A.  S.  and  C.  W.  He  then  gave  other 
annuities  to  the  "servants,"  and  proceeded  in  these 
terms : — **  I  bequeath  to  all  my  servants  and  day  la- 
bowers  who  shall  be  in  my  service  at  the  time  of  my 
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death  one  full  year's  wages  above  what  may  be  then 
due  to  them  respectively^  and  I  direct  the  same  to  be 
paid  to  them  respectively  within  six  calendar  months 
next  after  my  death."  Clavbrimo. 

In  a  codicil  dated  in  1843  there  was  the  following 
clause : — 

''  I  do  hereby,  in  case  my  wife  Dame  Clara  Clamring 
shall  not  survive  me,  but  not  otherwise,  revoke,  as  far  as 
concerns  the  annuitants  named  in  my  said  will  or  here* 
inafter  named  in  this  codicil,  the  bequest  made  by  my 
said  will  to  all  my  servants  and  day  labourers  who  shall 
be  in  my  service  at  my  death,  one  full  year's  wages 
above  what  then  shall  be  due  to  them  respectively." 

The  testator  died  in  1863,  leaving  his  wife  surviving. 

Charles  Armstrong^  who  was  steward  to  the  testator 
at  his  death,  claimed,  by  this  suit,  a  legacy  of  300/. 
under  the  bequest  of  ''one  full  year's  wages"  to  ''all 
my  servants  and  day  labourers."  It  appeared,  from  the 
evidence,  that  in  1831  the  Plaintiff  was  appointed  land 
agent  of  the  testator,  who  resided  about  three  months 
at  his  mansion-house,  called  Greenoroftf  in  Durham^  at 
a  salary  of  300/.  a  ye&r,  with  a  cottage  residence  on  the 
estate.  He  gradually  became  entrusted  with  the  duties 
of  house  steward  to  the  testator,  and  he  engaged  and 
dismissed  the  servants,  and  had  the  ordering  of  all 
necessaries  required  in  the  testator's  establishment  at 
Greencroft,  and  made  all  payments  of  tradesmen's 
accounts  and  servants,  add  weekly  and  day  labourers' 
wages.  Whilst  the  testator  was  travelling  in  the 
counties  of  Northumberland  or  Durham,  for  the  purpose 
of  looking  over  his  estates  or  otherwise,  the  Plaintiff 
generally  accompanied  him  and  paid  the  travelling  ex- 
penses.   The  Plaintiff  was  also  permitted  to  devote  his 
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unemployed  time  in  acting  as  land  agent  to  several 
large  neighbouring  landed  proprietors. 

The  PlaintifTy  when  he  went  to  Greencrofi  to  see  the 
testator  on  business,  was  accustomed  to  dine  at  the 
testator's  table  and  sit  and  converse  with  him,  and  it 
was  said,  on  behalf  of  the  Defendants,  that  this  was 
inconsistent  with  the  position  of  **  servant ;"  but  the 
Plaintiff  stated,  that  he  was,  on  such  occasions,  treated 
in  a  dependent  situation,  and  in  the  position  of  a  con- 
fidential servant  or  secretary,  and  that  such  was  the 
custom  of  the  large  landed  proprietors  in  the  neighbour- 
hood. 


Mr.  Jf2.  Palmer  and  Mr.  Haig  for  the  Plaintiff,  in- 
sisted that  the  Plaintiff  was  entitled  to  a  year*s  salary. 
They  cited  Bulling  v.  Ellice  (a). 

Mr.  Follett  and  Mr.  Hughes ,  for  the  Defendants,  the 
executors,  argued  that  the  Plaintiff  was  in  a  superior 
position  to  that  of  a  servant,  and  that  his  claim  could 
not  be  maintained. 

The  Master  of  the  Rolls,  however,  declared  that 
the  Plaintiff  was  entitled  to  300/.,  in  respect  of  the 
bequest  to  all  his  servants  who  should  be  in  the  tes- 
tator's service  at  his  death  of  one  full  year's  wages. 

(a)  9  Jurist,  036. 


NoTK.— &e  Ogle  v.  Morgan,  1  De  Gex,  M.  4-  G.359;  BlacktetU 
▼.  Pannanl,  9  Hare,  551. 
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ON  the  19th  of  June^  1828,  the  Reverend  Oeorge  Effect  given  to 
Tawnsend,  Prebendary  of  Durham,  being  desirous  |U?^"^**^^£ 
of  effecting  an  assurance  on  his  life,  in  the  sum  of  3,000/.  a  policy  of 
in  the  corporation  of  the  Amicable  Society,  a   policy  JSniDg  an*^"' 
of  tliat  date,  under  the  seal  of  that  corporation,  was  inrevocable 
executed  and  given  to  hina,  whereby  he  became  a  member  attorney, 
of  the  corporation  on  fifteen  specified  shares ;   and  the 
society  obliged  themselves  to  pay  to  his  executors,  ad- 
ministrators or  assigns,  such  a  proportion  or  share  of 
the  joint  stock  or  funds  of  the  society  as  would  become 
due  OD  the  death  of  George  Townsend,  according  to  the 
charters  and  bye-laws  of  the  society. 

On  the  15th  of  September,  1828,  George  Townsend 
executed  a  voluntary  settlement  of  the  policy  of  as- 
surance, and  thereby,  in  consideration  of  the  natural 
love  and  affection  which  he  had  and  bore  unto  his 
father  and  mother  and  brother  and  sisters,  he  assigned 
the  policy  of  assurance  and  all  benefit  and  advantage 
thereof  respectively,  and  all  sums  and  sum  of  money  to 
be  received  in  respect  of  the  shares  in  which  he  had 
become  a  member  of  the  society,  or  otherwise  in  respect 
of  the  policy,  to  two  trustees,  upon  certain  trusts  for 
his  father,  mother,  brothers  and  sisters.  The  deed 
contained  the  usual  irrevocable  power  of  attorney  from 
Mr.  Toumsend  to  the  two  trustees.  And  Mr.  Townsend 
thereby  covenanted  with  the  trustees  to  pay  *^  the  annual 
premium  of  97/.  \Qs.  as  and  when  the  same  should 
become  due  and  payable^  and  do  all  other  acts  and 
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things  necessary  to  keep  the  policy  of  assurance  on 
foot."  And  also  that  he  and  bis  heirs,  &c.,  at  all  times 
thereafter,  would  ''  make,  do  and  execute,  or  cause  and 
procure  to  be  made,  done  and  executed,  all  and  every 
such  further  and  other  acts,  deeds,  things  and  assurances, 
for  establishing,  corroborating  and  confirming  these 
presents,  and  every  clause,  matter  and  thing  therein 
contained,  and  for  better  enabling  the  trustees  ''to 
perform  and  execute  all  the  trusts  hereby  in  them 
reposed,*'  as  by  the  trustees  "  or  any  person  or  persons 
interested  in  the  premises"  should  be  required. 


Mr.  Townsend  died  in  1857,  having  in  the  meanwhile 
duly  kept  up  the  policy.  On  his  death  the  amount  was 
claimed  by  the  trustees  of  the  settlement  of  1828,  but 
their  claim  was  resisted  by  the  executors,  who  gave  notice 
to  the  office  not  to  pay  the  amount  to  the  trustees. 
The  trustees  instituted  this  suit  against  the  office  and 
the  executors,  praying  a  declaration,  that  under  the 
deed  of  1828,  the  Plaintiffs  were  entitled  to  the  moneys 
payable  on  the  policy,  and  to  apply  it  on  the  trusts 
of  the  deed  of  1828. 


The  assurance  company  paid  the  amount  into  Court, 
and  were  dismissed  before  the  hearing,  but  without 
prejudice  to  any  question. 

Mr.  Selwyn  and  Mr.  Hardy  for  the  Plaintiffs.  The 
case  is  governed  by  Fortescue  v.  Baniett  (a),  which  is 
precisely  in  point.  Besides,  the  power  of  attorney  and 
the  covenant  for  further  assurance  of  themselves  render 
the  assignment,  though  voluntary,  binding  and  effectual. 
If  this  be  not  a  perfect  voluntary  settlement  of  the 
policy  it  would  be  impossible  to  make  one,  however 
meritorious  might  be  the  object. 

Mr. 
(a)  3  Mjfl  4-  X.  36. 


CASES  IN  CHANCERY.  231 


Pbarson 


Mr.  R.  Palmer,  Mr.  Speed  and  Mr.  Fischer  for  the        1859. 
Defendants.     It  is  now  settled,  by  a  series  of  autho- 
ritieSy  that  this  Court  will  not  assist  a  volunteer  under  v. 

a   voluntary  settlement  in  perfecting  the  gift    Either     a^jcjlble 
the  gift  is  perfect  or  it  is  not,  in  the  former  case  the    AssuaANCE 
Plaintiffs  have  no  right  to  come  into  equity;  by  taking    and  Othen. 
that  step  they  shew  that  the  settlement  is  not  perfect, 
and  that  the  aid  of  this  Court  is  required  to  make  it 
effectual.     It  is  clear  from  the  remarks  on  Portescue 
V.  Bamett,  made  by  Lord  Coitenham  in  Edwards  v. 
Jones  {a),  that  he  did  not  approve  altogether  of  that 
decision,  for  he  explains  it  upon  its  being  the  usage  of 
the  ofBce  to  recognize  the  assignee. 

The  settlor  has  not  done  all  that  was  in  his  power  to 
complete  the  assignment,  he  might  have  declared  him- 
self a  trustee. 

The  power  of  attorney  and  covenant  for  further  assu- 
rance give  to  the  Plaintiflfs  no  right  to  come  into  equity. 
They  may  make  what  they  can  of  them  at  law,  but  they 
do  not  amount  to  a  declaration  of  trust  in  favor  of  mere 
volunteers. 

They  cited  Colman  v.  Barrel  {b);  Ex  parte  Pye{c); 
Jefferys  v.  Jefferys  (rf)^  Bridge  v.  Bridge  («) ;  Weale  v. 
Olliveif);  Beech  v.  Keep(g);  Sewell  v.  Maxsy{h)\ 
Afttrobus  V.  Smith {i)\  Ward  v.  Audland{k)\  Dening 
v.  Ware{]i)\  Dillon  v.  Coppin{m);  Wright  y.  WrighUn), 

The 

(a)  1  Mjfl.  4-  Craig,  288.  (h)  2  Sim.  (N.  S,)  189. 

(6)  1  Vajun.  50.  (i)  12  Fa.  39. 

(c)  18  Ves.  149.  (k)  8  Sim,  571 ;  8  Beav.  205; 

id)  Craig  ^  Ph.  138.  16  MeeM.  tf  W.  862. 

(0  16  &av.  315.  (/)  22  Beav.  184. 

(/)  17  Beav.  252.  (m)  4  MyL  if  Cr.  647. 

(g)  18  Beav.  285«  (n)  2  Spfnce*$  Eq.  853. 


232 
1869. 

Peabson 

V. 

The 

Amicable 

AlBUBAliCE 

Office 
and  Othen. 


CAS£S  IN  CHANCERY. 

The  Master  of  the  Rolijb. 

When  I  first  heard  this  deed  stated,  I  entertaiDed  no 
doubt  of  the  right  of  the  PlaintiflTs  to  recover,  and  the 
able  and  elaborate  arguments  of  three  learned  counsel, 
and  the  long  citation  of  authorities,  has  only  confirmed 
me  in  the  view  which  I  originally  entertained. 

No  person  can  state  too  strongly  to  command  my 
assent  the  proposition,  that  if  a  voluntary  assignment 
of  any  property  is  imperfect  and  incomplete,  and  the 
assistance  of  a  Court  of  Equity  is  required  to  give 
effect  to  it,  this  Court  will  not  interfere  to  perfect  the 
instrument. 

I  also  fully  admit,  that  in  these  cases  there  is  a  dis- 
tinction between  that  species  of  instrument  which,  by 
assignment,  passes  the  property,  and  that  which  simply 
operates  as  a  declaration  of  trust,  and  I  agree  that 
this  is  not  a  declaration  of  trust.  The  question  is, 
whether  this  is  a  complete  instrument,  or  whether  it 
requires  the  assistance  of  a  Court  of  Equity  for  its 
enforcement  ?  I  am  of  opinion  that  it  is  a  complete  and 
perfect  instrument,  and  I  will  state  why  I  think  so. 

If  this  were  an  assignment  of  the  policy  for  value, 
and  the  purchaser  had  come  to  this  Court  for  its  assist- 
ance to  render  the  assignment  more  complete,  what 
would  remain  to  be  done?  The  assignor  would  say, 
'^what  can  I  do  more  than  I  have  already  done?  If 
you  had  told  me,  out  of  Court,  what  further  assurance 
or  what  further  deed  or  assignment  to  make  this  instru- 
ment more  complete  I  would  have  executed  it."  The 
question,  whether  anything  remains  to  be  done  to  com- 
plete the  assignment  of  a  policy,  is  exactly  the  same, 
whether  it  arises  upon  a  voluntary  instrument  or  upon 
one  for  valuable  consideration :  whether  it  be  one  or 
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the  other,  the  question  must  be,  what  is  there  that  the 
assignee  can  require  the  assignor  to  do  to  make  the 
instrument  more  complete.  The  error  in  the  argument 
of  the  Defendants  is  this : — ^it  is  assumed  that  this  is  a 
suit  in  which  an  assignor  has  come  here  to  ask  the  aid 
of  the  Court  in  making  this  instrument  more  complete ; 
but  he  does  nothing  of  the  sort.  It  is  said  by  the  De- 
fendants, ''  if  the  Plaintiffs  do  not  require  the  assistance 
of  this  Court,  why  do  they  not  proceed  at  law ;"  but 
the  proceeding  suggested  in  this  case  would  be  against 
the  executors ;  this  is  not  a  suit  against  the  executors, 
it  is  a  suit  against  the  insurance  company.  The  insur- 
ance company  say,  "we  are  perfectly  ready  to  pay; 
we  do  not  contest  your  claim ;  you  want  nothing  to 
make  the  instrument  more  complete,  and  we  are  ready 
to  pay  the  amount,  but  we  must  not  remain  open  to 
two  suits;  and,  therefore,  as  the  executors  raise  an 
adverse  claim  to  the  policy,  it  is  not  for  us  to  decide 
whether  it  is  a  valid  claim  or  not,  and  we  require  the 
assistance  of  this  Court  to  prevent  our  being  doubly 
vexed  by  two  suits,  and  to  determine  which  of  the  two 
claimants  is  entitled  to  the  money  due  on  the  policy. 
We  admit  the  claim  respecting  it,  there  is  the  money, 
which  we  are  ready  to  pay  into  Court." 
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The  Plaintiffs  say  our  instrument  is  perfect  and  com- 
plete, we  do  not  ask  for  any  relief  against  the  executors, 
why  should  we  not  have  the  money  ?  The  insurance 
office  is  right  in  paying  it  to  us ;  it  is  for  the  executors 
to  make  out  their  claim.  The  question  is,  whether  the 
executors  can  make  out  any  claim.  If  the  assignment 
had  been  made  for  value,  it  is  clear  that  the  assignor 
could  not  have  prevented  the  assignee  from  using  his 
name  in  suing  the  insurance  company,  if  they  had  re- 
sisted the  demand,  and  this  Court  could  not,  and  would 
not,  have  allowed  the  assignor  to  say  his  name  should 

not 
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not  be  made  use  of.  The  executors  can  stand  in  no 
better  situation  than  the  assignor:  this  Conrt  would 
not  have  prevented  the  assignee  from  making  use  of  the 
name  of  the  assignor,  if  the  insurance  company  had  re- 
sisted payment.  But  here  the  power  of  attorney  is  volun- 
tary ;  it  is  irrevocable  and  in  the  form  usual  in  all  these 
instruments,  and  this  Court  will  not  allow  the  grantor 
to  contradict  his  deed.  The  Court  will  not  assist  a 
volunteer,  but  it  does  not  say,  on  the  other  hand,  that 
it  will  sssist  an  assignor  in  defeating  his  voluntary 
deed.  The  argument  has  been  founded  on  the  sup- 
position that  by  this  suit  the  trustees  are  asking  the 
assistance  of  a  Court  of  Equity,  but  in  truth  they  come 
here  only  to  resist  the  executors  of  the  assignor,  who 
have  raised  a  claim  which  the  assignor  was  not  himself 
entitled  to  raise,  and  which  they,  standing  in  his  shoes, 
are  not  entitled  to  raise,  but  which  nevertheless  makes 
it  impossible  for  the  Plaintiff  to  receive  the  money  until 
the  claim  of  the  executors  is  disposed  of. 


As  to  the  authorities,  I  think  that  F&rtescne  v.  Bar^ 
nett  (a)  is  a  stronger  case  than  the  present,  because  there 
the  Plaintiff,  claiming  under  a  voluntary  assignment  of  a 
policy,  came  to  this  Court  for  relief  against  the  assignor 
himself,  who  had  surrendered  the  policy  to  the  insu- 
rance office  and  received  the  money.  In  Antrobus  v. 
Smith  (b)  there  was  nothing  but  the  indorsement  on  the 
back  of  the  receipt  purporting  to  assign  the  shares  in  a 
canal ;  there  remained  a  great  deal  more  to  be  done  to 
complete  the  assignment,  and  there  was  nothing  done 
entitling  any  person  to  sue  or  recover  any  moiiey.  In 
Blakefy  V.  Brady  {c),  Lord  Plunkett  held  that  an  assign- 
ment of  a  note  for  a  sum  due  to  the  donor  from  a  third 

person, 

(a)  3  %/.  4  K.  36.  (6)  12  Vet.  39. 

(c)  2  Drufy^  WaUh^BU. 


CASES  IN  CHANCERY. 


236 


person,  aocomptnied  with  the  delivery  of  the  note  to 
the  donee,  and  the  execution  of  an  irrevocable  power  of 
attorney,  constituted  the  donee  his  attorney  for  the  reco- 
very of  the  debt,  and  created  the  relation  of  trustee  and 
cestni  que  trust,  and  he  enforced  the  execution  of  the 
trusts  against  the  legal  personal  representative  of  the 
donor.  I  ought,  however,  to  guard  against  a  miscon- 
ception of  this  case.  I  have  stated  that  I  do  not  con- 
sider this  case  to  be  a  declaration  of  trust,  and  Lord 
Plunkett  seems  to  have  used  the  expression  trustee  and 
cestui  que  trust,  but  all  that  I  think  he  meant  to  have 
stated  was,  that  the  instrument  was  complete,  so  far  as 
it  was  possible  by  any  legal  means  whatever  to  make  it 
complete,  and  that  no  assistance  of  a  Court  of  Equity 
could  make  it  more  so;  that  acting  upon  that  instru- 
ment, the  assignee  in  equity  had  the  power  to  sue  at 
law,  unless  this  Court  allowed  the  assignor  to  violate 
the  engagements  he  bad  solemnly  entered  into  by  deed, 
and  unless,  at  the  instance  of  the  assignor,  or  of  his 
legal  personal  representative,  it  prevented  the  assignee 
using  his  name,  which  I  apprehend  this  Court  would 
not  do.  In  Dillon  v.  Coppin  (a)  there  was  more  to  be 
done,  and  the  settlement  was  incomplete  as  it  stood. 
The  meaning  of  the  word  "incomplete"  is,  that  there  is 
something  more  which  ought  to  be  done  in  order  to 
render  the  right  of  the  assignee  to  enforce  payment  as 
perfect  as  the  rules  of  law  require  it  to  be.  In  Dillon 
V.  Coppin  that  was  not  so,  but  here  it  is  impossible  for 
any  counsel  to  suggest  anything  more  that  could  have 
been  done  by  the  assignor.  So  that  if  it  had  been  an 
assignment  for  value,  and  the  assignee  had  come  here 
to  ask  the  assignor  to  do  something  more,  the  Court 
would  have  dismissed  the  bill  with  costs,  because  there 

was  nothing  more  to  be  done. 

The 

(fl)  4  MyL  if  Cr.  647. 


1859. 

Pearipit 

«. 

Ths 

Amicable 

assurahgb 

Officb 
and  Oihtiv. 
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1859. 


Pearson 

o. 

The 

Amicable 

Assurance 

Office 
and  Otben. 


The  result  is  that  the  PlaiDtiff  is  entitled  to  a  decree, 
and  the  executors  having  made  an  unfounded  claim 
which  they  are  unable  to  sustain  must  pay  the  costs. 


July  12. 

A  notice  of 
dissolution 
given  to  a 
lunatic  partner 
is  sufficient  to 
put  an  end  to 
the  partner- 
ship. 

Notice  by 
two  partners 
to  a  third  that 
"  we  $haU  dis- 
solve the  part- 
nership'^  on 
the  31st  of 
December^ 
operates  as  a 
dissolution  on 
that  day. 


MELLERSH  v.  KEEN. 

T^ROM  the  month  of  June,  1846,  until  the  31st  day 
^  of  December,  1858,  the  Plaintiffs  Thomas  MeU 
Ursh  and  Frederick  Mellersh  carried  on  the  business  of 
bankers  in  co-partnership  with  the  Defendant  William 
Keen,  pursuant  to  a  verbal  arrangement  and  agreement 
between  them,  by  which  they  were  to  be  interested  in 
equal  shares  in  the  capital  and  profits  oF  the  concern, 
but  no  other  agreement  was  ever  made  defining  the 
terms  of  the  partnership  or  fixing  its  duration. 

In  the  early  part  of  the  year  1856,  the  Defendant  had 
the  misfortune  to  become  disordered  in  his  mind  and 
was  placed  in  a  lunatic  asylum  for  about  five  months. 
In  August,  1858,  the  Defendant  again  became  of  un- 
sound mind  and  wholly  unable  to  attend  to  or  take  any 
part  in  the  business.  In  September,  1858,  he  was  again 
placed  in  a  lunatic  asylum  where  he  still  remained  in 
the  same  state. 


In  consequence  of  this,  the  Plaintiffs  became  desirous 
to  dissolve  the  partnership,  and  on  the  20th  day  of  De- 
cember, 1858,  they  served  upon  the  Defendant  a  notice 
in  writing  signed  by  them,  by  which  they  stated,  "  that 
on  the  Slst  day  of  December  we  shall  dissolve  the  part- 
nership." 

The 
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The  notice  was  handed  to  the  Plaintiff  in  the  asylum,        1859. 
and  its  purport  explained  to  him. 


On  the  31  St  of  December,  1868,  the  Plaintiffs,  pur- 
suant to  the  notice,  met  at  the  banking  house  and  de- 
clared the  partnership  dissolved,  and  made  entries  to 
that  effect  in  the  several  books  of  the  said  partnership. 
The  Plaintiffs  subsequently  carried  on  the  business  at 
the  old  premises  held  by  the  firm  on  a  lease  at  a  rack 
rent,  and  expiring  in  itfarcA,  1861,  and  the  names 
"  Mellersh  k  KeerC*  were  retained  on  the  door. 

The  Plaintiffs  instituted  this  suit  in  March,  1859, 
praying  a  declaration,  that  the  partnership  was  dis- 
solved on  the  31st  of  December,  1858,  and  that  the 
partnership  accounts  might  be  taken. 

It  appeared  that  the  business  had  originally  been  es- 
tablished by  the  Plaintiff,  Thomas  Mellersh,  in  1808, 
and  that  the  Defendant,  on  his  admittance,  had  paid 
no  prenaium.  The  affidavit  of  the  Plaintiffs  stated  as 
follows: — "Prior  to  the  3l8t  of  December,  1858,  we 
intimated  to  the  customers,  generally,  of  the  partnership 
between  us  and  the  Defendant,  that  it  was  our  intention 
to  dissolve  the  partnership  on  and  from  that  date,  and 
thereupon  and  from  time  to  time  and  since  that  date 
we  have  intimated  to  all  the  customers  that  we  had 
dissolved  the  partnership.  Immediately  upon  our  disso- 
lution of  the  partnership,  we  took  out  a  fresh  licence  in 
our  own  names  as  bankers,  although  the  old  licence  had 
not  expired ;  we  thereupon  proceeded  to  carry  on  and 
have  ever  since  carried  on  business  under  a  new  firm, 
that  is,  that  of  "  Thomas  Mellersh,  Frederick  Mellersh 
t(  Co.,"  and  we  have  carried  on  such  business  exclu- 
sively 
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1859.  sively  with  our  own  private  assets^  and  with  an  entire 
new  series  of  books,  and  with  a  new  and  fresh  issue  of 
checks  and  notes,  and  we  have  never,  since  the  31st 
day  of  DeeemheTi  in  any  way  made  use  of  the  name, 
style  or  firm,  or  credit  of  the  partnership  with  the  De- 
fendant, or  any  of  the  cash,  moneys,  books,  bills,  notes 
or  assets  of  the  partnership  with  him,  or  of  his  name, 
for  any  purpose  other  than  that  of  winding-up  the 
business  thereof." 

The  evidence  on  behalf  of  the  Defendant  stated,  that 
the  good-will  of  the  business  was  of  considerable  value, 
and  that  the  name  of  **  Mellersh  k  Keen's  Bauk**  had 
been  continued  to  the  present  time  on  the  door  of  the 
bank.  The  Plaintiffs  explained  this  by  saying,  that  they 
had  retained  '*  the  same  ip  consequence  only  of  the  house 
being  used  for  the  purpose  of  winding-up  the  outstand- 
ing business  and  affairs  of  the  late  partnership,  and  for 
the  information  and  guidance  of  persons  who  had,  from 
time  to  time,  required  to  transact  business  with  them, 
in  respect  of  the  dealing  of  the  late  partnership,  there 
being,  at  the  date  of  the  dissolution,  notes  of  the  late 
partnership  in  circulation,  amounting  in  the  aggregate  to 
between  4,000/.  and  5,000/.,  and  many  outstanding 
accounts  and  matters  to  settle,  and  they  considered,  that 
until  such  notes  and  bills  had  been  paid  and  retired, 
and  the  other  claims  upon  the  partnership  satisfied, 
they  would  not  be  justified  in  removing  the  plate  from 
the  door." 

Mr.  W.  Pearson  for  the  Plaintiffs. 

Mr.  FoUett  and  Mr.  C.  Hall  for  the  Defendant. 

The  dissolution  must  take  place  from  the  date  of  the 

decree 
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decree  and  not  from  the  day  mentioned  in  the  notice;  1859. 
Sayer  v.  Btnnet  {a) ;  Besch  v.  Frolich  (J) ;  Peacock  v. 
Peacock  (c) ;  Kirhy  v.  Carr  (d) ;  Ar{on.  (e) ;  for  the 
notice  served  on  the  lunatic,  while  he  was  not  in  a 
state  to  comprehend  it,  was  altogether  inoperative.  In 
Capper  v.  Dando  (/)  the  Defendant  had  given  a  war- ' 
rant  of  attorney  to  secure  a  retransfer  of  some  stock  on 
demand.  He  afterwards  became  insane.  The  Court 
declined  to  act  on  a  demand  of  retransfer  made  on  him 
while  a  lunatic.  Lord  Denman  said,  *Hhe  demand 
must  be  made  on  a  person  capable,  and  not  upon  one 
whose  body  only  can  be  said  to  be  present.  This 
demand  is  of  no  more  effect  than  if  addressed  to  a  per- 
son asleep.  The  affairs  of  the  lunatic  must  be  put  into 
the  ordinary  course." 

Secondly.  The  Defendant  is  entitled  to  a  share  in 
the  good-will  of  the  concern.  The  business,  down  to 
the  present  time,  has  been  carried  on  by  the  Plaintiffs 
on  the  leasehold  premises  belonging  to  the  firm,  the 
lease  of  which  was  granted  to  all  the  partners,  and  the 
name  of  Keen  has  remained  on  the  door.  The  "  good- 
will '*.  consists  of  every  advantage  that  has  been  acquired 
by  the  old  firm  in  carrying  on  its  business,  whether  con- 
nected with  the  premises  in  which  the  business  was 
previously  carried  on,  or  with  the  name  of  the  late  firm ; 
Churton  v.  Douglas  (y);  and  it  belongs  to  the  members 
of  the  firm,  each  of  whom  is  entitled  to  his  share.  The 
Plaintiffs  have  taken  the  good- will  to  themselves,  and 
they  mnst  account  to  the  Defendant  for  his  share  of  it ; 
mileti  V.  Blanford(h) ;  see  7  &  8  Vict.  c.  32,  ss.  10, 1 1. 

[TAe  Mastbr  of  the  Rolls.     If  you  sold  the  good- 
will 

(a)  1  Coi,  107.  (e)  2  Kay  4*  J-  't^l. 

(6)  1  PhUiipi,  172.  (/)  2  Ad,  ^  Ell.  458. 

(0  16  Ve$.  49.  (g)  1  Johnson,  174. 

(</)  3  You.  if  Coll.  (Ex.)  184.  (h)  1  Hare,  253. 
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will  it  would  be  in  the  mode  adopted  in  Cooke  v.  Col- 
Ungridge  (a).  There  would  be  nothing  to  present  the 
Plaintiffs  carrying  on  the  aame  business,  and  the  pur- 
chaser could  not  be  entitled  to  prevent  it.] 

Lastly.  The  form  of  the  notice  is  insufficient^  it  is 
•*  that  on  the  31st  day  of  the  present  month  of  Decern- 
ber,  we  shall  dissolve  the  partnership  between  you  and 
us.*'  This  did  not  constitute  a  dissolution,  but  left 
something  more  to  be  done  at  a  future  period.  . 

[The  Master  of  the  Rolls.  Assuming  the  Defend- 
ant to  have  been  a  sane  person,  I  think  this  a  perfectly 
good  notice,  it  is  ''  we  dissolve  it  from  that  day."] 

Mr.  Pearson  in  reply.  I  admit  that  mere  insanity 
does  not  of  itself  dissolve  a  partnership,  and  that  it  must 
be  dissolved  by  some  act  of  the  other  partners  or  by  the 
decree  of  this  Court.  When  the  partnership  is  for  a 
term,  it  is  necessary  to  come  to  the  Court  to  be  relieved 
from  the  express  terms  of  the  partnership  contract ;  but 
where  the  partnership  is  at  will,  it  is  not  even  necessary 
to  give  a  notice,  but  it  may  be  dissolved  by  any  act 
inconsistent  with  the  intention  to  continue  carrying  on 
the  trade  together.  A  partnership  at  will  is  one  which 
endures  so  long  only  as  the  united  will  of  all  the  part- 
ners concur  in  it,  and  therefore  when  the  will  of  one  of 
several  partners  to  discontinue  the  partnership  is  ex- 
pressed, it  operates  as  a  dissolution,  and  no  assent  or 
concurrence  of  the  other  partners  is  necessary.  Notice 
of  dissolution  given  to  a  lunatic  is  sufficient;  it  was  so 
expressly  held  by  the  Vice-Chancellor  of  England  in 
Robertson  v.  Lockie  (b),  where  notice  of  dissolution  had 

been 

(fl)  Colljfer    oa    Partnership,      25  Beav.  182. 
174;  and  tet  Dtnies  v.  Hodgson,  (6)  15  Sim.  285. 
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been  served  on  the  Defendant  while  lunatic,  and  it  waa        1859. 
held  valid. 


The  Master  of  the  Rolls. 

I  think  that  this  most  be  treated  as  being  a  good 
and  effectual  notice  to  dissolve  the  partnership.  When 
persons  enter  into  a  partnership  at  will,  it  must  be  con^ 
sidered  as  incidental  to  that  partnership  that  it  is  A\^ 
soluble  on  either  partner  receiving  from  the  other 
notice  of  dissolution ;  and  that  being  the  contract,  It  is 
exactly  the  same  as  if  it  had  been  introduced  in  express 
words  into  a  written  agreement ;  and  if  so  introduced, 
then  I  think  the  case  is  like  a  notice  to  a  tenant  to  quit^ 
or  a  notice  of  the  dishonored  bill  of  exchange,  or  a 
notice  to  dissolve  at  the  end  of  six  months,  which  was 
the  case  in  Robertson  v.  Lockie(a),  in  which  case  the 
notice  is  good,  though  the  party  receiving  it  be  lunatic. 
This,  therefore,  must  be  treated  as  a  good  notice  to 
dissolve  the  partnership  on  the  31st  of  December,  1858. 

With  regard  to  the  form  of  the  decree,  I  think  it 
ought  to  be  something  to  this  effect : — Declare  the 
partnership  dissolved  from  the  3 1st  q(  December,  \S58, 
and  then  let  there  be  an  inquiry  in  chambers  what,  if 
anything,  was  the  value  of  the  good-will  of  the  partner- 
ship business  on  the  31st  of  December ^  1858,  having 
regard  to  the  circumstance  that  the  Plaintiffs  are  at 
liberty  to  carry  on  the  same  business  and  to  issue  notes, 
and  that  the  right  of  issuing  notes  Would  not  pass  to 
the  purchaser  of  tlie  good-will.  Then  an  account  ought 
to  be  taken  of  all  the  partnership  dealings  and  trans- 
actions, and  the  Plaintiffs  should  be  charged,  in  taking 
that  account,  with  so  much  of  the  value  of  the  good-wiU, 

on 

(a)  15  Sim,  285. 

it2 
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1859.  on  ^^6  31^^  of  December,  1858,  as  belonged  to  the  De- 
fendant. In  taking  the  partnership  accounts  you  must 
not  disturb  any  settled  accounts.  There  must  also  be 
an  account  of  what  profits  have  been  realised  by  the 
Defendants  in  the  partnership  business  subsequently  to 
the  31st  of  December,  1868,  by  the  use  of  the  De- 
fendant's capital  or  property  therein  subsequent  to  that 
time,  and  the  Plaintiffs  must  be  charged  with  it;  and 
from  the  same  period  it  must  be  ascertained  what  would 
be  proper  to  be  allowed  the  Plaintiffs  in  respect  of 
their  personal  superintendence  and  management  of  the 
business.  Those  two  in  point  of  fact  are  correlative 
inquiries,  which,  in  partnerships  of  this  description,  I 
always  insert,  the  one  operating  against  the  other.  I 
shall  reserve  further  consideration. 


COLE  V.  THE  WEST  LONDON  AND  CRYSTAL 
PALACE  RAILWAY  COMPANY. 

Jii/y4,6. 

A  railway  fTlHE    Defendants    were   authorized    to    make   their 

poied  taking  railway,  by  an  act  intituled  "  The  West  London 

•P«rtof*»>«  and   Crystal  Palace  Railway  Act,  1853"  (a),  and  the 

tached  to  a  Lands,  the  Companies  and  the  Railway  Clauses  Con- 

dwelling-         solidation  Acts  were  incorporated  in  their  act.    The  act 

bouse,  thereby  ^ 

cuttineoffthe  gave  them  the  usual  compulsory  powers  of  taking  land 

garden  and       ^^^  ^^^  purpose  of  forming  their  railway, 
the  aummer- 

Heldfihtii  I'he  Plaintiff,  Mr.  Cole,  was  the  owner  in  fee  of  three 

under  the         dwelling;  houses,  one  of  which  called  Belmont  Lodge 
02nd  section  °  '  ^ 

of  the  Lands     was  detached,  and  in  the  Plaintiff's  own  occupation. 

SlIdatfonTct    '^^^^  ^^^  Others  were  semi-detached,  but  adjoined  the 

they  were         Plaintiff's   house,  and  were  in  the  occupation  of  two 

the  whole  pro-  tenants,  Mr.  Mason  and  Mrs.  Qreenfield.     A  curtilage 

P^'^y-  and 

(a)  16  4-17  Vkt,  c.  Ixxx. 
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and  garden,  less  than  half  an  acre  each,  were  attached 
to  each  house,  and  according  to  the  deposited  plan,  the 
railway  was  to  pass  through  these  three  gardens. 

The  railway  company  gave  the  PlaintiflT  notice  to 
treat  for  the  purchase  of  a  part  of  the  three  gardens, 
amounting  to  about  thirteen  perches,  but  they  after- 
wards withdrew  their  demand,  as  regarded  the  garden 
in  the  occupation  of  Mrs.  Greenfield.  The  effect  of  their 
ultimate  requirements  would  be,  as  to  Belmont  Lodge^ 
to  cut  off  a  piece  of  the  garden  attached  to  it,  together 
with  a  hot-house,  summer-house  and  other  buildings 
erected  therein.  As  to  Mr.  MasoiCn  house,  it  would 
take  the  end  of  the  garden,  and  the  summer-house  at 
the  bottom  of  the  garden,  but  it  was  not  proposed  to 
take  any  part  of  the  premises  in  the  occupation  of 
Mrs.  Greenfield. 
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1859. 

COLB 
«. 

The  Wbit 

London  and 

Crystal 

Palacb 

Railway 

Company. 


The  Plaintiff  refused  to  treat  for  a  part  of  the  premises, 
and  he  required  the  Defendants  to  take  the  whole  of 
the  three  houses  and  premises.  He  relied  on  the 
ninety-second  section  of  the  ''  Lands  Clauses  Conso- 
lidation Act,  1845**  (8  &  9  Vict.  c.  18)  which  enacts, 
"  that  no  party  shall,  at  any  time,  be  required  to  sell  or 
convey  to  the  promoters  of  the  undertaking  a  part  only 
of  any  house  or  other  building  or  manufactory,  if  such 
party  be  willing  and  able  to  sell  and  convey  the  whole 
thereof." 

This  was  resisted  by  the  company,  who  took  pos- 
session under  the  eighty-fifth  section,  having  first  made 
the  proper  deposit  of  the  amount  of  the  valuation  of 
the  part  proposed  to  be  taken  (900Z.)  and  given  the 
bond  required  by  the  act. 


The  Plaintiff  instituted  this  suit  against  the  railway 

company, 


COLI 

V. 
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companyito  restrain  tbem  from  proceeding  before  a  jury 

to  determine  the  amount  of  compensation  to  be  paid  by 

the  company  for  the  purchase  of  the  portion  of  the  land 

Thb  West    mentioned  in  their  notice,  and  from  entering  or  keeping 

Crystal      possession  of  it,  and  from  taking  proceedings  to  acquire 

Palacb      p^rt  of   the  property  compulsorily,  until  they  should 

CourAVj.     have  purchased  the  whole  of  the  bouses  and  premises. 


Mr.  Selwyn  and  Mr.  W.  JMorrU  for  the  PkiBtiff, 
arguedy  that  on  the  construction  of  the  92nd  clause  of 
the  act,  and  on  the  reported  decisions,  the  Defendants 
were  bound  to  take  the  whole  of  the  property. 

Mr.  22.  Palmer  and  Mr.  Lococh  Webb,  for  the 
Defendants,  argued,  that  as  the  company  proposed  to 
take  no  house,  but  merely  a  piece  of  land,  they  were 
not  bound  to  purchase  the  whole  of  the  property  in 
question. 

The  following  cases  were  cited  : — 

Lord  Chrosvenor  v.  The  Hampstead  Junction  Railway 
Company  (a);  Sparrow  v.  The  Oxford  (fc.  Railway 
Company  (i) ;  Spackman  v.  The  Chreat  Western  RaiU 
way  Company  (c) ;  Barker  t.  The  North  Staffordshire 
Railway  Company  {d);  Dakin  y.  The  London  and 
North  Western  Railway  Company  {e). 

The  Master  of  the  Rolls  (without  hearing  a 
reply):— 

With  respect  to  Mrs.  Greenfield's  house,  as  the  rail- 
way company  do  not  intend  to  touch  it,  the  Plaintiff 

cannot 

(«)  IDeG.if  Janet,  446.  {d)  2  Be  G.  ^  Sm.  65. 

{b)  2  De  G.,  M.  if  G,  94.  (e)  ZDtG.Sf  Sm.  414. 

(c)  1  Jut.  (2V.  5.)  790. 
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cannot  require  them  to  take  it,  as  to  that  it  is  a  mere 
question  of  damage,  which  the  Plaintiff  is  entitled  to 
have  ascertained  in  the  usual  way. 

But  the  case  respecting  Belmont  Lodgt  is  very  di^ 
ferent.  The  railway  cuts  off  the  hot-house,  the  sum- 
mer-house,  and  a  portion  of  the  garden,  to  what  extent 
I  do  not  very  well  know,  but  it  cuii  off  several  feet. 
It  is  evident  that  the  taking  of  these  buildings  must 
seriously  prejudice  the  whole  of  the  rest  of  the  house 
as  a  habitation. 


1859. 

COLB 

9. 

The  Wbit 
London  ans 

CRTtTAt 

Palacb 
Railway 
Company. 


In  the  oases  of  Lord  Grasvenor  v.  The  Hampsiead 
Junction  Mailway  Company  (a),  the  Lords  Justices  de- 
termined that  where  a  railway  company  requires  a 
portion  of  a  garden  attached  to  a  house,  they  must, 
under  the  92nd  section  of  the  Lands  Clauses  Consoli- 
dation Act,  be  considered  as  taking  what,  in  a  convey- 
ance, would,  under  the  word  **  house,"  be  deemed  a  part 
of  the  house,  and  that  this  would  include  the  whole. 
They  held  that  the  word  ''  house"  in  the  92nd  clause, 
comprised  all  that  would  be  included  by  the  word 
"  house"  in  an  ordinary  legal  instrument ;  so  that,  if 
Mr.  Cole  had  granted  a  house  called  Belmont  Lodge  to 
A,  ^.,  in  consideration  of  a  sum  of  moneys  the  92nd 
section  would  include  all  that  would  pass  by  such  a 
grant.  It  is  clear  that  the  whole  of  this  garden  would 
have  passed  by  such  a  grant.  This  is  the  only  reason- 
able construction  that  can  be  put  upon  the  act,  because 
if  it  is  to  be  construed  strictly,  an  out-house  which  is 
detached  from  the  principal  residence  would  ngt  be 
included,  and  though  the  stables  and  the  whole  of  the 
garden  were  required  by  a  railway  company,  they  could 
not  be  compelled  to  take  the  house,  though  the  stables 

and 


(a)  \  DeG.i  Jonetf  44S. 
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1859. 

Cole 

The  West 

London  and 

Crystal 

Palace 

Railway 

Company. 


and  garden  were  esBential  to  its  enjoyment,  because 
strictly  no  part  of  the  "  house"  itself  is  taken. 

The  company  therefore  in  the  case  of  Belmont  Lodge 
create  a  very  serious  injury  to  it,  and  must  take  the 
whole. 

The  injury  is  less  in  the  case  of  Mr.  MtuoiCs  house, 
but  the  railway  cuts  off  the  end  of  the  garden,  conyerts 
it  into  a  triangular  form,  cuts  off  the  summer-house  at 
the  bottom,  and  takes  a  small  portion  of  the  garden, 
which  is  essential  to  the  enjoyment  of  the  house.  With 
respect  to  those  two,  therefore,  I  think  the  Plaintiff  is 
entitled  to  a  declaration  that  they  are  bound  to  take 
the  whole  of  those  two  messuages,  and  that  the  value 
must  either  be  assessed  by  a  jury  or  by  myself  in  Cham- 
bers, unless  the  parties  can  agree  on  the  matter. 

I  must  grant  an  injunction  to  restrain  the  Defendants 
from  proceeding  before  a  jury  to  ascertain  the  value 
and  damage,  confined  solely  to  the  portion  which  they 
have  hitherto  taken. 


Note.— Sfe  Hewum  v.  The  South  Wettern  Railway  Compang 
(  F.  C.  Wood,  16  May,  1860);  King  v.  The  Wycombe  Bmlway  Com- 
pany {M.  R.  5  March,  1860). 
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CASE  V.  THE  MIDLAND  RAILWAY 

COMPANY.  Jan.  14,  17. 

Jii/^l],  13. 
rriHE    Ashby-de-la-Zouch    Canal    was    constructed  The  public 
•*•      under  an  act  of  the  34  Geo.  3,  c.  xciii.    This  l^^^^am^*  ^ 
act,   after  reciting    that    the   making   and   maintain-  power  in 
ing  the  canal  for  the  passage  of  boats  would  open  an  public  canals, 

advantageous  communication  with  divers   lime  works,  provided  it 

.     ,  ,  occasions  no 

mines  and  collieries,  and   facilitate  the  conveyance  of  more  than  the 

articles  and  tend  to  "  the  preservation  of  public  roads  ?>^*n*''y  »«- 

and  be  of  great  public  utility/'  proceeded  to  incorporate      Experi- 

the  canal  company  and   to   authorize  them   to  make  tolbemadTby 

the  canal.  •  civil  engi- 

neer to  ascer- 
tain the  effect 
The  113th  section  of  the  act  was  to  the  effect  fol-  of  steam  navi- 

lowing:— "That  every  person  shall  have  free  liberty  to  ^^^"  ®"  * 

use  the  private  ways  and  roads  belonging  to  the  com-  ^   Perp|eUial 

pany  (except  the  towing  paths),  for  conveying  goods  to  ginted  to 

the  canal  and  the  wharfs,  &c.,  and  also  with  boats  and  restrain  a 

canal  com* 
Other  vessels  to  navigate,  pass  upon  and  use  the  said  canal,  pany  from 

cuts  or  branches  and  roads  respectively,  for  the  purpose  6i*P|'^"* 

of  conveying  any  iron,  stone,  coals,  lime,  goods,  mer-  using  steam 

chandise,   commodities,  matters  or   things  whatsoever  ^p|^.  ii,^ 

thereon  respectively,"  and  also  to  use  the  wharfs  for  Plaintiffs  un- 
1      f  111.  n  1      ,,        1     1       .       •        dertakmg  not 

loading  and  unloadmg  of  any  goods,  "  and  the  towing  to  exceed  a 

paths  for  the  hauling  and  drawing  of  such  boats  and  "peed  of  {l»ree 
vessels,"  upon  payment  of  the  tolls  and  duties,  '*  and 
subject  always  to  the  rules,  orders,  bye-laws  and  regu- 
lations which  shall  from  time  to  time  be  made  by  the 
said  company  of  proprietors,  by  virtue  of  the  powers 
herein  granted." 

The  ll4th  section,  empowering  the  company  to  make 

bye-laws, 


248  CASES  IN  CHANCERY. 

1869.        bye-laws,  was  as  follows :— "  And  be  it  further  enacted, 

^■^^^^^^^       that  it  shall  be  lawful  for  the  said  company  of  pro- 

^^  prietors,  from  time  to  time,  to  make  such  rules,  orders 

The  Midland  and  regulations  for  or  relating  to  the  passing  of  any 

Company,     locks  to  be  made  by  virtue  of  this  act,  with  any  boats 

or  other  vessels,  as  they  shall  think  proper,"  which  upon 

being  published  as  therein  mentioned,  shall  be  binding 

upon  and  be  conformed  to  by  the  owners,  masters  or 

persons  having  the  care  or  conduct  of  such  boats  or 

other  vessels  as  aforesaid,  upon   pain  of  forfeiting  a 

sum  not  exceeding  6/.  nor   less   than  HOs,   for  every 

default. 

The  130th  section  made  the  master  or  owner  of 
every  boat  or  other  vessel  answerable  "  for  any  trespass, 
damage,  spoil  or  mischief"  which  should  be  done  by  his 
boat  or  other  vessel  to  the  works  in,  upon  or  near  to 
the  canal. 

Under  the  powers  contained  in  an  act  of  the  9  &  10 
Vict,  c.  cciii,  the  canal  was  purchased  by  and  became 
vested  in  the  Defendants,  the  Midland  Railway  Com- 
pany, and  by  that  act  (s.  xvi)  the  rights  of  the  public 
were  reserved,  and  (s.  xxxii)  the  Defendants  were 
thereby  required,  for  ever  thereafter,  at  their  own  costs 
and  charges,  to  keep,  repair,  support  and  maintain  the 
Ashby-de-la-Zouch  Canal,  and  the  several  railways  and 
works  belonging  thereto,  well  and  sufficiently  repaired, 
dredged,  cleansed  and  secured,  and  in  good  order  and 
condition,  for  the  purposes  of  the  canal,  and  (s.  33)  to 
preserve  the  supplies  of  water  to  the  canal,  as  amply  as 
they  were  then  and  had  theretofore  been  usually  main- 
tained, so  that  the  navigation  of  the  canal  should,  at  all 
times,  be  kept  open  and  navigable  for  all  persons  de- 
sirous to  use  and  navigate  the  same. 

The 
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The  method  of  hauling  canal  boats  by  horses  being 
too  expensive  to  enable  persons  to  compete  with  rail- 
ways, the  attention  of  engineers  was  directed  to  the 
application  of  steam  power  to  the  traction  of  boats  on  The  Midlamd^ 
canals,  and  the  result  was,  that  Mr.  Innshaw  invented  a  Cokpamt. 
canal  boat  propelled  by  a  pair  of  small  screw-pro- 
pellers in  the  stern,  which  worked  in  opposite  or  con- 
trary directions,  and  were  driven  by  steam  power. 

The  contrary  action  of  the  two  screw-propellers  under 
water  had  the  effect,  as  was  alleged,  of  destroying  the 
disturbance  of  the  water  created  by  each,  and  this  pre* 
vented  all  injurious  effects  to  the  bank  of  the  canal. 
These  boats  might  be  applied  either  to  the  purposes  of 
traction  or  of  carrying  a  cargo  itself,  and  they  had 
been  successfully  and  advantageously  used  upon  various 
canals. 

The  Plaintiffs,  who  were  extensively  engaged  in  the 
coal  trade,  were  the  owners  of  a  boat  called  *'  ITie 
Pioneer**  constructed  on  Mr.  Innshaw^s  principles. 
They  were  desirous  of  navigating  the  Ashby^de-la* 
Zauch  Canal. w'\ih  that  vessel,  but  the  Defendants,  the 
railway  company,  positively  refused  to  permit  the  vessel 
to  enter  the  canal.  It  was  suggested  that  the  object  of 
the  railway  company,  in  doing  this,  was  to  increase 
thereby  the  carrying  trade  on  their  own  railway. 

The  Defendants  alleged,  that  if  the  Plaintiffs'  boat 
were  allowed  to  navigate  the  canal  it  would  cause 
damage  and  injury  to  the  banks  thereof,  by  means  of 
the  wash  and  surge  of  the  water  which  it  would  oc- 
casion. 

The  Plaintiffs  however  alleged  that  the  surge  or  wash 
of  ihe  water  occasioned  by  their  boat,  when  navigating 
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a  canaly  was  considerably  less  than  that  occasioned  by 

a  canal  boat  of  the  ordinary  dimensions  and  descriptions 

drawn  by  horses,  and  that  when  propelled  at  a  rate  of 

The  Midland  from  five  to  six  miles  per  hour  (which  was  the  greatest 
Railway  ii.i*  11        t*  -'vi 

Company,     speed  which  it  was  capable  of  attammg)  the  surge  or 

wave  occasioned  by  their  boat  was,  by  reason  of  the 

double   action   of  its   screws,   quite   insignificant  and 

harmless. 

In  consequence  of  the  obstruction  raised  by  the 
Defendants  to  the  navigation  of  the  canal  by  The 
Pioneer^  Messrs.  Case  instituted  this  suit  against  the 
Midland  Railway  Company^  praying  a  declaration  that 
the  Plaintiffs  were  entitled  to  navigate,  pass  upon 
and  use  the  canal  with  "  The  Pioneer,'*  or  with  any 
other  boat  of  similar  construction,  for  the  purpose  of 
conveying  coals  or  other  merchandize  thereon,  upon 
paying  the  tolls  and  conforming  to  all  bye-laws  and 
regulations  lawfully  made  and  published. 

The  Defendants,  by  their  answer,  said,  that  ever  since 
the  construction  of  the  canal,  no  other  mode  of  traction 
than  by  horses  had  been  permitted.  They  insisted  that 
the  steam-boat,  if  allowed  to  navigate  the  canal,  **  would 
cause  great  and  irreparable  damage  and  injury  to  the 
banks  and  sides  thereof,  by  means  of  the  wash  or 
surge  of  the  water  which  it  would  occasion.'*  They  set 
up  a  bye-law,  made  in  1817,  in  consequence  of  the 
damage  done  to  the  banks  by  boats  being  drawn  at 
a  rapid  rate.  This  imposed  a  penalty  of  forty  shillings 
on  the  proprietors  of  boats,  if  the  horse  drawing  them 
upon  the  canal  should  be  made  to  travel  faster  than 
a  walk. 

They  said  "  they  totally  denied  the  Plaintiffs'  right 
to  use  or  navigate  the  canal  by  means  of  steam- boats, 

without 
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without  their  permission/'  and  insisted  that  the  Plain- 
tiffs' remedy  was  at  law. 

^  Case 

0. 
The  cause  now  came  on  upon  a  motion  for  a  decree,  '^^^  Midland 

*^  Railway 

and  there  was  a  great  mass  of  conflicting  testimony.  Company. 

Mr.  R»  Palmer  and  Mr.  William  Pearson^  for  the 
Plaintifis,  argued  that  the  acts  of  parliament  gave  the 
public  a  right  of  navigating  on  the  canal,  and  did  not 
limit  them  to  the  use  of  any  mode  of  traction  or  propul- 
sion. That  any  mode  whatever  might  therefore  be 
adopted,  provided  it  did  no  unreasonable  damage  to  the 
canal  and  did  not  impede  the  navigation  of  it  by  other 
boats.  That  the  evidence  shewed  that  The  Pioneer 
would  occasion  no  more  damage  than  the  boats  drawn, 
in  the  old  method,  by  horses. 

As  to  the  bye-law,  that  it  was  not  warranted  by  the 
act,  and  that  it  was  invalid  if  it  interfered  with  the  free 
use,  by  the  public,  of  the  canal,  for  the  purposes  of 
traffic,  but  that  in  fact  it  did  not  apply  to  this  case. 
The  Stourbridge  Canal  Company  v.  Wheeley  (a) ;  The 
Kin ffston-upon- Hull  Dock  Company  v.  La  Marche(b) ; 
Dand  v.  Kingscote  (c) ;  Bishop  v.  North  (rf) ;  The  Dur- 
ham  and  Sunderland  Railway  Company  v.  Walker  (e). 

The   Solicitor. General   (Sir  Hugh    Cairns)  and  Mr. 

Speedy  for  the  Defendants,  contested  the  Plaintiffs'  right 

upon  the  act  and  the  evidence.    They  argued,  also,  that 

the  bill  ought  to  be  retained  for  a  year,  with  liberty  to 

the  Plaintiffs,  in  the  meanwhile,  to  establish  their  right 

at  law.     They  suggested  that  if  the  Court  entertained 

any  doubt  as  to  the  effect  of  navigating  the  canal  by 

steam  vessels,  it  might  direct  experiments  to  be  made, 

as 

{a)  2  Bam.  Sf  Ad.  792.  [d)  11  Mte.  if  W.  418. 

(6)  8  Bam,  ^  C.  42.  (e)  2  Q.  B.  Rep.  940,  960. 

(c)  6  Mee.  *  W.  174. 
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as  had  been  done  in  Dickenson  v.  The  Grand  Junction 

Railway   Company  (a),  where   experiments  had   been 

9^  made,  by  order  of  the  Court,  to  ascertain  whether  the 

The  Midland  pamping  up  water  by  the  Defendants  at  a  well  at  a 

CoHPANT.     distance  from  the  PlaintifTs"  paper  manufactory  aflTected 

the  ordinary  supply  of  water  to  their  mills. 

The  Mastbr  of  the  Rolls. 

My  present  impression  is,  that  the  case  must  stand 
over,  in  order  that  experiments  may  be  made  as  to  the 
effect  of  working  the  boat  on  the  canal.  The  most 
satisfactory  mode  would  be  to  appoint  some  engineer  of 
eminence,  wholly  unconnected  with  the  parties,  to  make 
the  necessary  experiments,  and  then  report  to  me  on  the 
subject. 

I  am  satisfied  that  if  the  boat  were  likely  to  do  such 
damage  to  the  canal  as  to  imperil  its  existence,  it  cannot 
be  used  on  the  canal ;  but  if  it  should  only  produce  the 
same  damage  which  it  is  admitted  to  be  produced  by 
boats  drawn  by  horses,  then  I  think  that  the  Plaintiffs 
are  entitled  to  use  it.    , 

The  Plaintiffs  might  possibly  use  the  steam-boat  at 
such  a  reduced  speed  as  to  produce  no  damage  at  all; 
but  if  the  Court  simply  declared  the  Plaintiffs'  right  to 
use  it  on  the  canal,  they  might  increase  the  speed  so  as 
to  produce  an  amount  of  damage  which  the  Court  would 
have  no  means  of  controlling.  The  Court  might,  how- 
ever, take  this  course  :— It  might  declare  the  Plaintiffs' 
right  to  use  the  boat  at  a  rate  of  speed  not  exceeding 
that  which  did  no  injury  to  the  canal ;  this,  however, 
would  be  vague.  I  should  wish  to  have  the  effect  of 
the  user  of  this  boat  first  ascertained. 


Ultimately 
(a)  15  Beav,  260;  7  Exch,  Rep.  282. 


Company. 


CASES  IN  CHANCERY,  •  263 

Uttimately  an  order  was  made,  whereby  the  following        1869. 

questions  were  referred  to  Mr.  William  Pole,  a  civil       "^^n-^^ 

Case 
engineer : —  ^^ 

The  Midland 
What  effect  the  use  of  the  canal  by  boats  or  vessels,      Railway 

propelled  according  to  the  same  principle  and  method  as 

The  Pioneer,  both  with  and  without  other  vessels  in  tow, 

and  at  the  different  rates  of  speed  of  which  they  are 

capable,  will  have  upon  the  banks  and  other  works  of 

the  canal  and  the  navigation  of  the  Defendants. 

Mr.  Pole  accordingly  made  the  necessary*  experi- 
ments, and  he  certified  the  result  to  the  Court  He 
said,  that  the  commencement  of  the  injurious  action  to 
the  banks  took  place  when  the  wave  began  to  assume  a 
broken  form,  as  distinguished  from  a  convex  shape  or 
wave  of  translation,  and  that  when  a  wave  of  this  cha- 
racter, in  a  marked  degree,  accompanied  continuously 
the  boat,  injury  to  the  banks  might  in  time  be  expected 
to  arise.  He  distinguished  the  wave ;  first,  to  that  due 
to  the  passage  of  the  boat,  and  secondly,  that  arising 
from  the  action  of  the  propelling  apparatus  itself.  He 
represented  that  the  latter  did  not,  of  itself  at  any  speed, 
give  rise  to  any  wave  injurious  to  the  banks  of  the 
canal.    The  result  of  the  experiments  was  as  follows : — 

Up  to  a  speed  of  three  miles  an  hour,  no  wave  of  any 
injurious  character  appeared*  Between  three  and  three 
and-a-half  miles  an  hour,  a  breaking  wave  appeared 
occasionally,  in  curves  and  shallows.  Above  three  and 
a  half  miles  an  hour,  the  breaking  wave  became  more 
continuous,  and  took  a  more  marked  channel.  At  four 
miles  an  hour,  the  injurious  character  of  the  wave  be- 
came very  decided.  At  five  miles  an  hour,  even  in  the 
increased  section  of  the  canal  near  Steira,  the  wave 
was  still  more  increased,  breaking  sometimes  over  the 

towing 
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1869.       towing  palh,  and   being  followed   by  other  waves   in 
"'^^^^"'^      succession. 

Case 

V. 

The  Midland  His  report  concluded  as  follows  : — "  My  general 
^MPANY.  answer  to  the  question  submitted  to  me  by  your  Honor 
is,  that  if  confined  within  certain  limits  of  speed,  the 
use  of  the  canal  by  such  boats  or  vessels,  either  with  or 
without  other  vessels  in  tow,  will  not  have  any  injurious 
effect  upon  the  banks  or  other  works  of  the  canal  or 
navigation." 


Jti/y  11.  The  case  came  on  for  further  consideration. 

Mr.  R.  Palmer  B,nd  Mr.  W.  Pearson,  for  the  Plaintiffs. 
Sir  H.  Cairns  and  Mr.  Speed,  for  the  Defendants. 


The  Master  of  the  Rolls. 

Jtt/y  13.  I  was  desirous,  before  determining  the  question  of 

costs,  of  reading  the  papers,  and  having  done  so,  I  am  of 
opinion  that  the  whole  of  the  litigation  has  been  caused 
by  the  Defendants,  the  railway  company,  who  posi- 
tively insisted  that  no  vessel  propelled  by  steam  should 
be  allowed  to  enter  the  canal  on  any  terras  or  con- 
ditions whatever.  I  must  jnake  a  decree  against  them 
with  costs.  The  form  of  it  will  be  this  :— Declare  the 
Plaintiffs  are  at  liberty  to  use  the  canal  with  the  Pioneer 
or  any  other  boat  similarly  constructed,  provided  such 
vessel  be  not  propelled  at  a  rate  exceeding  three  miles 
an  hour.  And  the  Plaintiffs  undertaking  not  to  propel 
such  boats  at  any  greater  rate  of  speed,  let  the  Defend* 
ants  be  perpetually  enjoined  from  preventing,  interfering 
with  or  obstructing  the  Plaintiffs  navigating  the  canal 
with  the  Pioneer,  or  any  other  boat  similarly  con- 
structed. 
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structed.     Order  the  Defendants  to  pay  the  costs  of 
suit,  and  let  the  expenses  properly  occasioned  by  the 
employment  of  Mr.  Pole,  and  the  persons  who  were 
employed  to  enable  him  to  make  his  experiments,  and  The  Midland 
properly  connected  therewith,   be  costs   in  the  cause.     Company. 
Liberty  to  apply. 


VARLO  V.  FADEN. 

Jufy  14,  27. 

T  lEUTENANT  James  Faden,  being  the  owner  of  The  provision 
^^     four  shares  in   the  Globe  newspaper,  made  his  debte!except«l 
will  on   the    12th  of  August,   1828,  in  the  following '"'o™  the  TAf/- 
terms  : —  ig  not  confined 

"  I  do  hereby  leave  and  bequeath  my  four  shares  in  igting  at  the 
the  Globe  and  Traveller  to  my  dearly  beloved   wife,  date  of  the 
Christiana  Adelaide  Faden,  and  also  my  two  houses  in  death  of  the 
Francis  Street,  Woolwich,  together  with  the  furniture  *®*^\7jutor 
in  the  one  I  dwell  in,  and  together  with  the  books,  wine  madeabequest 
and  plate  which  I  may  possess.     The  execution  of  the  ?„  a^newspaper 

lease  of  the  two  houses  has  been  deferred  from  my  ill  *o  o"«  ^^^  ^^\ 
,,,,,,  Mil  1  «  •  .  -  but  he  directed 

health,  but  there  will  be  no  obstacle  to  her  execution  of  the  income, 

it,  and  I  recommend  it  to  be  done  without  loss  of  time,  beyond  200/. 

a-year,  to  **  be 
This  reserved,  as  a 

kind  of  sinking 
fond  for  the  protection  of  those  foar  shares:"— Hf/^,  that  the  accumulation  was  valid 
beyond  twenty-oue  years  from  the  testator's  death,  this  being  a  provision  for  the  debts 
of  some  "  other  person  or  persons"  within  the  exception  in  the  Thellutum  Act. 

A  testator  gave  four  shares  to  his  wife.  He  afterwards  said — "  Should  the  four 
shares  be  sold,  the  purchase-money  is  to  be  placed  in  the  funds  and  she  is  to  have  the 
interest  thereof  dunng  her  natural  life ;  but  should  she  not  sell  the  shares,  whatever 
sum  may  annually  accrue  from  them,  beyond  200/.,  is  to  be  reserved,  as  a  kind  of 
sinking  fund  for  the  protection  of  those  four  shares  in  the  Globe  newspaper.  At  her 
decease,  the  whole  of  the  property  arising  from  the  shares  or  from  their  sale  to  be 
divided  between  M,  and  L"  His  widow  was  not  an  executrix  :—//e/</,  that  the 
widow  had  either  a  power  to  sell,  or  a  right  to  call  for  a  sale  of  the  shares.  Secondly, 
that  a  large  fund,  which  had  accumulated  from  income  beyond  200/.  a-year,  and  which 
was  not  required  for  the  protection  of  the  shares,  did  not  belong  to  the  widow,  but 
formed  corpus, 
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Thifl  being  done,  my  advice  is  to  part  with  the  house 
I  reside  in  to  government,  as  a  residence  for  the  com- 
mandant, or  otherwise  to  let  it  to  an  artillery  officer  of 
rank  ;  with  that  view,  she  should  take  with  her,  into  the 
adjoining  house,  that  part  of  the  furniture  which  may 
be  suitable  and  sell  the  remainder.  In  the  event  of  the 
house  being  let,  the  rent  is  to  go  to  her,  and,  in  the 
event  of  its  being  sold,  the  interest  of  the  money  arising 
is  to  go  to  her,  the  purchase-money  to  be  placed  in  the 
funds.  In  the  same  manner,  should  the  four  shares  be 
sold,  the  purchase-money  is  to  be  placed  in  the  funds, 
and  she  is  also  to  have  the  interest  thereof  during  her 
natural  life,  but  should  she  not  sell  the  shares,  whatever 
sum  may  annually  accrue  from  them,  above  200/.,  is  to 
be  reserved,  as  a  kind  of  sinking  fund,  for  the  protection 
of  those  four  shares  in  the  Globe  newspaper.  At  her 
decease,  the  whole  of  the  property  arising  from  the 
shares  or  from  their  sale,  as  also  that  arising  from  both 
houses  or  from  their  sale,  is  to  be  divided  unequally 
between  Miss  Marianne  Varlo  and  Miss  Louisa  Varlo, 
Miss  Marianne  Varlo  receiving  one -third  and  Miss 
Louisa  Varlo  two-thirds,  and  upon  their  decease,  it  is  to 
be  divided  equally  among  the  other  surviving  children 
of  Captain  Varlo.  I  do  hereby  name  and  appoint  Cap- 
tain George  Varlo,  of  Bowater  House,  Woolwich,  and 
the  Reverend  Anthony  Gordon,  of  St  Margaret's,  West- 
minster,  to  be  my  trustees  for  carrying  the  above  will 
into  effect." 


The  testator  died  without  issue  on  the  9th  of  Sep- 
tember,  1828,  and  his  will  was  proved  by  Captain  Varh 
(the  Plaintiff)  and  Mr.  Gordon. 


At  his  death,  he  possessed  the  four  shares  in  the  Globe 
newspaper,  which  was  held  by  several  proprietors,  and 
was  divided  into  sixty-two  shares.    The  rights  of  the 

proprietors 
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proprietors  were  regulated  by  a  partnership  deed  dated       1859. 
the  25tb  March,  1 826^  which  was  signed  and  sealed  by 
the  teatator  and  the  other  proprietors,  and  among  other 
provisions  in  it  contained  the  following : — 

''  12th.  That  the  said  co-partners  shall  and  will,  every 
of  them,  according  to  their  respective  shares  and  interests 
for  the  time  being  of  and  in  the  said  co-partnership  pro- 
perty,  contribute,  in  due  time,  their  due  shares  or  pro- 
portions of  and  to  all  payments,  fines  and  costs,  losses, 
damages,  charges  and  expenses,  which  may  be  incurred 
by  the  co-partnership  or  by  any  of  the  co-partners  in 
the  conduct  or  management  of  the  said  newspaper,  or 
any  article,  matter  or  thing  therein  contained,  or  by  or 
in  consequence  of  any  bond  or  bonds,  given  and  to  be 
given,  for  the  due  and  regular  payments  of  the  stamps 
required  for  the  lawful  sale  of  the  said  newspaper,  and 
for  the  duty  on  advertisements,  or  otherwise  howsoever. 

"  16th.  That  upon  the  death  of  any  of  the  co-partners, 
there  shall  be  no  other  right  or  benefit  of  survivorship 
than  such  right  of  pre-emption  as  next  hereinafter  men- 
tioned, nor  any  other  advantage,  on  that  event,  had  or 
taken  by  the  surviving  partners  or  by  any  of  theiPi  but 
the  part,  share  or  interest  of  such  deceased  partner  of 
and  in  the  said  co-partnership  property  shall  vest  in  and 
devolve  upon  his  personal  representatives"  or  legatees, 
provided  such  executors  or  administrators  or  legatees  do, 
within  one  calendar  month,  render  themselves  subject 
and  liable  to  the  performance  of  the  agreements,  &c.  to 
which  the  then  surviving  co-partners  may  be  subject. 
And,  if  required,  execute  a  deed  containing  covenants 
with  the  other  partners  to  observe  the  agreements,  &c. 
then  subsisting  with  respect  to  the  co-partnership  con- 
cerns. 

''  17th.  In  case  the  representatives  decline  to  comply 
with  these  conditions,  or  if  any  partner  should  be  desi- 
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rous  of  selling,  the  other  proprietors  were,  in  the  first 
instance,  to  have  a  right  of  pre-emption,  and  in  case  of 
their  declining  to  purchase,  the  vendors  might  sell  to 
any  purchaser,  who  was  bound  to  execute  proper  deeds, 
so  as  to  bind  him  by  the  partnership  agreements. 

The  widow,  in  October,  1828,  requested  the  executors, 
by  writing,  not  to  sell  any  part  of  the  property  of  her 
late  husband,  and  she  agreed  to  pay  his  debts,  which 
she  did.  The  shares  were  accordingly  retained  in  the 
manner  provided  for  by  the  16th  clause  of  the  partner- 
ship articles. 

The  2C0Z.  a-year  had  been  paid  to  the  widow  out  of 
the  income  arising  from  the  shares,  so  long  as  it  was 
sufficient,  and  a  considerable  accumulation  had  been 
made  from  the  surpfus  income,  which  was  invested  and 
accumulated  for  the  purpose  of  forming  the  sinking  fund 
directed  by  the  will. 

At  the  expiration  of  twenty-one  years  from  the  tes- 
tator's death  (viz.  on  the  9lh  September^  1849)  the  accu- 
mulations amounted  to  5,059/.  125.  9d.,  £3  per  Centum 
Consolidated  Bank  Annuities,  and  since  that  time,  the 
fund  had  been  increased,  so  that  in  the  month  of  January, 
1858,  it  amounted  to  6,538Z.  16«.  7d.  like  annuities. 


The  Globe  shares  had  deteriorated  in  value,  and  the 
annual  proceeds  thereof  became,  in  1847,  insufiicient  to 
pay  the  200/.  a>year  to  the  widow,  and  continued  to  be 
insufficient  until  1854,  and  during  that  time,  the  200/. 
a-year  was  made  up  out  of  the  income  of  the  accumulated 
fund.  Before  the  institution  of  the  suit,  the  widow  had 
requested  the  executors  to  sell  the  shares,  but  they  had 
not  complied  therewith.  Questions  arose  between  the 
Plaintiff  and  Defendants  as  to  the  construction  of  the 

will, 
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will,  the  widow  insisting  that  the  direction  for  the 
accumulation  of  the  surplus  income  was  within  the  pro- 
visions of  39  &  40  Geo,  3,  c.  98  (the  Thellusson  Act), 
and  that  the  accumulation  therefore  ceased  to  be  lawful 
at  the  end  of  twenty-one  years  from  the  testator's  death. 
She  claimed  to  be  entitled  to  all  accumulations,  as  well 
before  as  since  the  expiration  of  such  twenty-one  years, 
and  to  all  the  future  dividends  upon  the  four  shares. 


1859. 


The  Defendants,  the  legatees  for  life  in  remainder, 
contended  that  the  direction  for  accumulation  was  within 
the  exception  contained  in  the  2nd  section  of  the  statute 
as  to  debts,  and  that  the  surplus  dividends  on  the  four 
shares,  after  payment  of  200Z.  to  the  testator's  widow, 
ought  to  be  accumulated  during  the  widow's  life,  and 
that  upon  her  decease,  the  shares  and  the  accumulated 
fund,  or  the  latter  and  the  income  arising  from  the  four 
shares,  or  the  income  arising  from  the  shares  and  from 
the  accumulated  fund,  would  belong  to  them. 

The  Defendant  Rose  Faden^  one  of  the  testator's  next 
of  kin,  contended  that  the  provision  for  the  accumula- 
tion was  void  beyond  twenty-one  years,  and  that  the 
accumulations  since  that  time,  and  the  future  surplus 
dividends  during  the  life  of  the  widow  upon  the  shares, 
after  payment  of  200/.  a-year,  were  undisposed  of  by  the 
testator's  will. 


This  bill,  filed  by  the  executor,  prayed  that  the  rights 
and  interests  of  the  parties  in  the  four  shares,  and  the 
accumulations  and  the  dividends  and  proceeds  thereof, 
under  the  will  of  the  testator,  might  be  declared,  and 
that  the  trusts  of  the  will,  so  far  as  they  related  to  the 
shares,  accumulations,  dividends  and  proceeds,  might 
be  carried  into  execution  under  the  direction  of  the 
CJourt. 

The 
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1859.  The  Thellusson  Act  (39  &  40  Geo.  3,  c,  98)  makes 

void  any  accumulation  beyond  twenty-one  years  from 
the  death  of  a  testator^  But  the  second  section  contains 
the  following  exceptions  :— ^ 

"  Provided  always  and  be  it  enacted,  that  nothing  in 
this  act  contained  shall  extend  to  any  provision  for 
payment  of  debts  of  any  grantor^  settlor  or  devisor  or 
other  person  or  persons^  or  to  any  provision  for  raising 
portions  for  any  child  or  children  of  any  grantor,  settlor 
or  devisor,  or  any  child  or  children  of  any  person  taking 
any  interest  under  any  such  conveyance,  settlement  or 
devise." 

Mr.  R.  Palmer  and  Mr.  C.  Bally  for  the  Plaintiff, 
the  Surviving  executor. 

Mr.  Lloyd  and  Mr.  E.  Smith,  for  the  widow. 

First.  The  directions  for  accumulation  beyond  twenty- 
one  years  from  the  testator's  death  are  void  under  the 
7%elluseon  Act,  and  the  case  does  not  come  within  the 
exception  contained  in  the  second  section,  as  being  a 
provision  for  the  debts  of  the  testator.  The  debts  re- 
ferred to  must  be  debts  existing  at  the  death,  as  in 
Bateman  v.  Hotchkin  (a),  and  not  debts  which  may 
possibly  arise  at  any  remote  period.  But  debts  in- 
curred in  respect  of  these  shares  after  the  testator's 
death  cannot  properly  be  said  to  be  his  debts,  they 
are  the  debts  of  the  owners  for  the  time  being  of  the 
shares. 

Secondly.  The  widow  is  absolutely  entitled  to  the 
accumulated  fund.  There  is  an  absolute  gift  to  her  In 
the  first  instance,  and  that  interest  is  only  diminished 
to  the  extent  to  which  it  is  afterwards  cut  down  in 

favor 

(o)  10  Beav.  426. 
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favor  of  other  persons;  Ring  v.  HaTdwtck{a) ;  Kampf 
▼.  Jones  (J) ;  Carver  v.  Bowles  (c). 

Nothing  is  given  over  until  the  widow*s  death,  when 
the  shares  or  the  purchase-money  for  them  is  bequeathed 
to  the  Defendants.  Therefore,  the  whole  of  the  income 
not  required  for  the  purpose  of  protecting  the  shares 
and  its  accumulations  belongs  to  the  widow. 

Thirdly.  The  widow  has  a  power  of  sale  over  the 
shares,  or  at  all  events  is  now  entitled  to  call  for  their 
sale ;  Sugden  on  Power  (d) ;  Warneford  v.  Thompson  (e), 

Mr.  Selwyn,  Mr.  Burdon,  Mr.  Folleit  and  Mr.  Dart 
for  the  parties  entitled  in  remainder. 

First  The  direction  for  accumulation  is  perfectly  valid^ 
for  the  case  comes  within  the  exception  contained  in  the 
second  section ;  for  that  which  is  intended  to  be  provided 
for  are,  the  debts  and  liabilities  of  the  testator  arising 
from  his  execution  of  the  partnership  deed.  But  even 
if  the  debts  be  those  of  ''  other  person  or  persons,"  still 
they  are  within  the  saving  clause,  for  the  legislature 
meant  **  that  a  man  should,  within  the  limits  allowed  by 
law,  be  able  to  provide  not  only  for  his  own  debts,  but  for 
the  debts  of  such  other  person  as  he  should  think  fit ;" 
Barrington  v.  LiddelHf).  Secondly,  The  widow  is  not 
entitled  to  the  accumulated  fund,  for  ^Hhe  whole  of  the 
property  arising  from  the  shares  or  from  their  sales" 
is  to  go  over  to  those  in  remainder.  Thirdly.  The 
widow  is  not  entitled  to  call  for  a  sale  of  the  property, 
now  that  it  has  become  depreciated,  except  with  the 
assent  of  all  parties  interested  in  them. 

Mr. 

(a)  2  Beav.  352.  (</)   VoL  1,  p.  538  (6M  edit.) 

{b)  2  Keen,  756.  (e)  3  Vet.  513. 

(c;  2  KtiM.  4  MyL  301.  (/}  2  De  G.,  if.  ^  G.  498. 
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Mr.  Bagshawe  for  the  next  of  kin  of  the  testator. 
The  accumulations  after  twenty-one  years  are  void  and 
belong  to  the  next  of  kin ;  Tench  v.  Cheese  (a). 

The  Master  of  the  Rolls. 

On  one  of  these  two  points  I  entertain  no  doubt,  but 
I  wish  to  consider  the  point  on  the  statute.  I  do  not 
doubt  that  the  widow  has  a  power  of  sale  over  these 
shares,  or  at  least  a  power  to  call  for  a  sale  of  them. 
It  is  impossible  to  get  over  the  words  ''  should  the  four 
shares  be  sold"  and  ''but  should  she  not  sell  the 
shares;"  I  must  give  some  meaning  to  them.  When 
was  she  to  exercise  the  option  ?  The  testator  does  not 
limit  any  time,  and  why  am  I  to  say  that  she  must 
exercise  it  within  any  given  time  ?  It  is  argued  that 
if  the  executors  came  to  the  Court,  they  would  be  en- 
titled to  have  them  sold  ;  but  I  think  that  all  that  the 
executors  would  be  entitled  to  would  be  this : — seeing 
that  they  might  incur  a  personal  liability  by  holding 
the  shares,  they  would  be  entitled  to  be  indemnified 
against  the  consequences.  That  is  really  what  the 
testator  himself  has  done,  and  he  has  done  that  which 
the  Court  itself  is  in  the  habit  of  doing  with  respect  to 
the  future  claims  of  the  creditors  of  the  testator  against 
executors.  Accordingly  the  Court  has  frequently  set 
apart  and  has  directed  a  fund  to  be  accumulated,  to 
afford  a  security  for  creditors  and  an  indemnity  to  exe- 
cutors against  the  testator's  covenants  in  a  lease.  Here 
the  testator  does  the  same  thing,  he  sets  apart  a  fund 
for  the  protection  of  these  shares  in  such  a  manner  as 
to  meet  any  liability  which  may  arise  from  time  to  time, 
for  the  purpose  of  preventing  their  destruction  and  of 
meeting  any  claim  made  in  respect  of  them. 

The 
{a)  19  Beav.  3;  6  De  G.,  3i.  ^  G.  453. 
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The  question  as  to  accumulation  could  not  have  1869. 
arisen  before  the  Thellusson  Act.  If  a  testator  having 
shares  in  a  joint-stock  company  had  given  them  to  one 
for  life,  but  had  directed  a  part  of  the  profits,  arising 
from  year  to  year  during  the  life  of  tenant  for  life,  to 
be  set  apart,  for  the  purpose  of  answering  any  future 
liability,  and  had  said,  that  on  the  death  of  tenant  for 
life,  whatever  those  accumulations  might  be,  they  should 
go  to  another,  it  is  clear  that  before  the  Thellusson  Act 
such  a  disposition  would  have  been  perfectly  good. 
The  Thelhisson  Act  put  an  end  to  accumulations  beyond 
certain  limits  and  subject  to  certain  exceptions;  and 
the  question  is,  whether  this  case  comes  within  the  clause 
of  exception.  There  was  no  debt  when  the  testator  died, 
though  there  might  arise  a  subsequent  liability  attach- 
ing upon  his  estate.     I  wish  to  consider  that  point. 

With  respect  to  other  parts  of  the  case,  I  am  of 
opinion  that  the  total  amount  of  accumulation  passes  to 
those  in  remainder.  The  whole  of  the  property  arising 
from  the  shares  is  given,  after  the  widow's  death,  to 
Marianne  and  Louisa  for  life,  and  upon  their  decease 
to  the  Plaintiff's  other  surviving  children.  In  case 
these  shares  should  be  sold,  and  there  should  be  a 
sufficient  fund  to  meet  all  future  liability,  or  if  all 
liability  ceases,  the  accumulated  fund  becomes  capital, 
and  will  belong  to  the  widow  for  life,  and  afterwards  to 
the  Defendants.  I  should  say  that,  upon  the  sale,  the 
accumulation  will  cease,  that  the  fund  will  then  be  as- 
certained, and  that  the  tenant  for  life  will  take  the 
income. 


The  Master  of  the  Rolls. 

I  have  now  to  dispose  of  the  question  upon  which       July  37. 

I  reserved 
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I  reserved  my  judgment,  which  was,  whether  the  direc- 
tion in  this  will  comes  within  the  provision  contained 
in  the  second  section  of  the  Thellusson  Act.  The 
direction  was  to  this  effect: — the  testator  bequeathed 
four  shares  in  the  Globe  newspaper,  and  directed,  that 
whenever  the  profits  exceeded  200Z.  a  year,  the  excess 
should  be  accumulated  ''for  the  protection  of  those 
four  shares." 

Although  the  shares  have  varied  considerably  in  point 
of  value,  still  the  result  has  been,  that  a  large  sum  has 
been  accumulated,  and  the  question  is,  whether  the 
accumulation  can  be  allowed  to  go  on  beyond  twenty- 
one  years  from  the  testator's  death,  or  whether  it  can 
be  sustained  under  the  second  section,  as  being  a 
"  provision  for  payment  of  the  debts  of  the  grantor, 
settlor  or  devisor,  or  of  some  other  person."  It  is  quite 
clear  that  it  was  not  a  provision  for  payment  of  the 
debts  of  the  ''grantor,  settlor  or  devisor;"  and  the 
question  is,  whether  it  was  a  provision  for  the  debt  of 
any  other  person. 

It  was  contended,  that  the  debts  referred  to  in  the 
statute  must  be  debts  in  existence  either  at  the  date  of 
the  will  or  at  the  death  of  the  testator ;  bat  I  do  not 
think  that  that  is  the  proper  construction  to  be  pat  on 
the  clause,  because,  as  this  is  an  Act  of  Parliament 
restricting  the  rights  of  her  Majesty's  subjects,  it  must 
be  construed  most  strictly  where  it  restricts  those 
rights,  and  most  liberally  where  it  gives  an  exception  in 
their  favor.  And  therefore,  I  think,  "debts"  must 
mean  any  debts  of  the  grantor,  settlor  or  devisor,  or  of 
any  other  person. 

The  question  that  arises  is  really  this : — ^Whether  an 
accumulation  for  an  indemnity  fund  to  protect  the  pro- 
perty 
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perty  of  the  testator  is  within  the  TheUusnon  Act  or  is  1859* 
not.  This  is  strictly  a  case  of  that  description,  every- 
thing above  20021  a  year  is  to  accumulate  for  the  pur- 
pose of  protecting  the  shares  during  the  life  of  the 
legatee  for  life.  Protecting  the  shares,  I  think,  means 
this : — ^That  if  there  should  be  any  unexpected  call  on 
the  shareholders,  in  respect  of  the  partnership,  by 
reason  of  which,  if  there  were  no  indemnity  fund,  some 
of  the  shares  must  be  sold :  this  indemnity  fund  is 
applicable  to  meet  that  call.  It  appears  to  me  to  be 
analogous  to  a  case  of  this  description : — If  a  testator, 
for  instance,  had  a  long  leasehold,  of  which  there  were 
thirty  years  to  run,  after  his  death,  directed,  by  his 
will,  that  a  certain  portion  of  the  rents  should  be  laid 
out  every  year  to  accumulate  at  compound  interest,  for 
the  purpose  of  meeting  any  liabilities  which  might  ulti- 
mately fall  on  his  estate  at  the  termination  of  the  lease, 
in  respect  of  the  covenants  contained  in  it,  I  think,  that 
within  the  limits  which  the  law  allows,  that  would  be 
good,  notwithstanding  the  TMlusson  Act,  and  I  think 
that  the  exception  contained  in  the  Thelhsion  Act 
allows  of  that  accumulation  to  be  made,  and  that  the 
expression  '' debts- of  any  other  person  or  persons"  must 
mean  the  liability  which  would  fall  on  some  one  to  dis- 
charge these  particular  obligations  which  would  affect 
the  property  in  the  event  contemplated  by  the  testator. 
No  doubt  it  must  be  bonAJide;  it  must  not  be  merely 
colorable  for  the  purpose  of  evading  the  act,  and  the 
Court  would  have  to  determine  that  question  when  it 
arose.  Bat  in  this  case,  I  think  there  is  no  doubt 
about  the  bonafideSf  and  I  am  of  opinion  that  the  accu- 
mulations are  good.  If  the  shares  be  now  sold,  the 
accumulations  will  not  be  required  any  longer.  I  de« 
cided,  at  the  hearing,  that  the  widow  was  not  entitled 
to  the  amount  of  the  accumulations;  but  I  am  of 
opinion  that  she  is  entitled  to  the  interest  to  be  derived 

from 
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Varlo 

V. 

Faden. 


from  the  accumulated  fund.  The  executors  must  be 
protected  against  any  liabilities  which  they  may  have 
incurred  or  which  they  may  be  liable  to  hereafter ;  but 
as  this  fund  will  remain  in  Court,  that  will  be  sufficient 
to  protect  them. 


Decree. 
Declare  that  the  trusts  for  accumulation  were  valid  until  the  sale 
hereinafter  directed.  Declare  the  widow  entitled  to  call  for  a  sale. 
Declare  that  the  accumulated  fund  passed  to  those  in  remainder,  sub- 
ject to  the  widow's  life  interest  therein.  Declare  the  widow  entitled  for 
life  to  the  income  of  accumulated  fund.    Direct  a  sale  of  the  shares. 

Note.— Affirmed  by  Lord  Campbell^  L,  C,  Dec.  17,  1859. 


Mar.  25. 

Where,  prior 
to  a  marriage, 
the  parties 
transfer  a 
fund  to  trus- 
tees upon 
trusts  agreed 
on  by  parol 
only,  and  the 
instrument  de- 
claring the 
same  trusts 
is  executed 


COOPER  V.  WORMALD. 

npHE  testator,  in  substance,  gave  his  real  and  per- 
-^  sonal  estate  to  Stubbs  and  Walker  in  trust  for  his 
widow,  Sarah  Cooper,  for  life,  with  remainder  to  his 
son,  Henry  Cooper  (the  Plaintiff).  The  testator  ap- 
pointed Stubbs,  Walker  and  his  widow  executors. 


The  testator  died  in  Jttne,  1837,  and  his  will  was 
proved  by  the  three  executors.     The  widow,  who  was 


aAer  the  roar-  active  in  the  management  of  the  property,  agreed  to  sell 
the  good-will  of  the  testator's  business,  with  the  house- 
hold and  trade  furniture,  &c.  for  600/.  The  600/.  was 
paid  by  the  purchaser  to  Stubbs,  the  executor,  who 
handed  it  over  to  the  widow,  and  she  deposited  it,  in 

her 

of  a  will,  and 

they  ana  the  widow  were  the  executors.  The  widow,  previous  to  her  second  marriage, 
transferred  a  sum  standing  in  her  sole  name  to  A.  and  B.,  upon  certain  tnuts  agreed 
on  between  her  and  her  second  husband.  Afler  the  marriage,  the  trustees  of  A, 
and  B.  declared  the  trusts  accordingly.  The  fund  was  part  of  the  testator's  assets, 
but  the  second  husband  had  no  notice  of  that  fact:— He/a,  that  A.  and  B.  held  it  on 
the  trusts  of  the  settlement,  and  not  those  of  the  will. 


nage,  it  is 
perfectly 
valid  as  an 
instrument  for 
valuable  con- 
sideration. 

A,  and  B. 
were  trustees 
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her  own  name,  in  the  Leeds  Bank.    This  account  at  1859. 

the  bank  was  afterwards  increased  by  a  deposit  of  200/.,  ^-^s-*^ 

the  particular  source  from  which  it  proceeded  did  not  so  «. 

clearly  appear,  though  it  was  stated  to  be  part  of  the  Wormald. 
testator's  estate. 


Prior  to  «7iine,  1838,  the  widow,  Sarah  Cooper ^  had 
engaged  to  be  married  to  the  Defendant  Wormald^  and 
they  had  agreed  upon  and  given  instructions  for  the 
preparation  of  the  settlement,  which  was  afterwards 
executed.  They  married  on  the  21st  of  Junef  1838; 
but  owing  to  a  mistake  of  the  solicitor's  clerk,  the 
settlement  was  not  executed  until  the  day  after  the 
marriage. 

By  the  settlement,  dated  the  22nd  otJune,  1838,  after 
reciting  the  will,  and  that  Sarah  Cooper  possessed  the 
800/.  deposited  in  the  Leeds  Bank,  and  an  agreement 
that  it  should  be  transferred  to  Stubbs  and  Walker 
upon  the  trusts  after  declared,  it  was  agreed,  that 
Stubbs  and  Walker  should  stand  possessed  of  the  800/. 
upon  trust  for  the  separate  use  of  Sarah  Cooper  for 
life,  and  afterwards  upon  such  trusts  as  she  should 
by  will  appoint,  and  in  default,  in  trust  for  Mr.  TFor- 
maid  for  life,  and  afterwards  for  the  children  of  Sarah 
Cooper, 

The  deed  was  executed  by  the  trustees,  Stubbs  and 
Walker,  who  were  also  the  executors  of  iKe  testator's 
will.  The  800/.  was  transferred  to  them  on  the  20th 
of  June,  the  day  prior  to  the  marriage. 

Mr.  Wormald  had  no  notice,  on  his  marriage,  that 
the  800/.  did  not  really  belong  to  Mrs.  Cooper  abso- 
lutely, 

Sarah 
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Sarah  Wormald  died  in  1845,  having  by  her  will 
appointed  the  800/.  to  her  husband,  Mr.  Wormald^  for 
life,  with  remainder  to  her  son,  Henry  Cooper  (the 
Plaintiff),  for  life,  and  then  to  his  children. 

Henry  Cooper  instituted  this  suit,  praying  a  declara- 
tion that  the  800/.  and  the  security  for  the  same  formed 
part  of  the  estate  of  his  father,  and  was  subject  to  the 
trusts  of  his  will. 

The  cause  now  came  on  for  hearing. 

Mr.  Lhyd  and  Mr.  M.  A.  Skee,  for  the  Plaintiff. 
The  800/.  was  part  of  the  testator's  estate,  of  which 
Stubbs  and  Walker  were  the  trustees  and  executors. 
That  fund  was  bound  by  the  trusts  of  the  will,  and  it 
was  not  possible  for  Stubbs  and  Walker  to  impress  any 
other  trusts  on  it  while  in  their  possession.  When  it 
was  transferred  to  them  on  the  20th  of  June,  they  took 
it  upon  the  rightful  trusts,  namely,  those  of  the  will. 

The  agreement  before  the  marriage  was  void  under 
the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  for  it  was 
merely  by  parol;  Warden  v.  Jones  (a);  Barkworth  v. 
Young  (ft).  The  settlement  itself  was  post-nuptial  and 
voluntary,  and  Wormald  cannot  claim  as  purchaser  for 
valuable  consideration,  for  he  has  no  legal  estate. 

Mr.  Sehcyn  and  Mr.  I>ari,  for  Mr.  Wormald.  The 
husband  married  on  the  faith  of  this  settlement;  the 
contract  was  executed  by  the  transfer  of  the  money, 
and  the  question  is : — for  whom  are  Stubbs  and  Walker 
trustees?  They  ha?e  obtained  the  fund  under  the  set- 
tlement, and  have  made  a  declaration  of  trust  in  favor 

of 

(a)  23  Beav.  487.  (6)  4  Drewry,  1. 
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of  the  objecU  of  that  settlement,  and  are  therefore 
estopped  from  setting  up,  as  against  Mr.  Wormald,  any 
other  trust  than  that  which  they  have  declared  in  his 
favor. 

• 
The  Master  of  the  Rolls  stopped  the  defence,  and 
called  for  a  reply  as  to  the  Statute  of  Frauds,  saying, 
**  I  feel  so  strongly  I  ought  not  to  call  on  the  Defend- 
ant. Two  persons  enter  into  an  agreement  to  marry, 
and  one  of  thero,  the  day  before  the  marriage,  transfers 
a  sum  of  money  into  the  names  of  two  persons  as 
trustees,  and  the  day  after  the  marriages  these  persons 
execute  a  deed  declaring  they  hold  the  money  in  trust 
for  the  wife  for  life,  and  afterwards  for  the  husband  for 
life.  Is  not  that  good  within  the  7th  section  of  the 
Statute  of  Frauds  as  a  declaration  of  trust  by  the 
trustees  T" 

Mr.  Lloyd,  in  reply,  contended  that  that  trust  which 
was  prior  in  date  must  prevail,  and  that  no  declaration 
of  trust  made  by  a  trustee  could  prejudice  the  rights 
of  his  real  cestui  que  trust. 

Mr.  Bagshawe  and  Mr.  Rohson,  for  the  trustees. 

The  Master  of  the  Rolls. 

I  will  state  in  the  first  place  the  principle  which  I 
think  applies  to  this  ca8e,^nd  then  consider  how  far  the 
facts  bring  the  case  within  it;  because,  undoubtedly 
some  complication  arises  from  the  fact  that  Stubbs  and 
Walker,  the  trustees  of  the  marriage  settlement,  are 
also  the  sole  trustees,  as  well  as  two  of  the  three 
executors  of  the  will. 

The  proposition  which  I  consider  to  be  law  is  this, 

that 


Cooper 

V. 
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1859.  that  if  a  man  upon  his  marriage  with  a  lady,  enters  into 
a  mere  parol  agreement  with  her,  that  a  sum  of  money 
shall  be  transferred  to  trustees  upon  trusts  for  himself, 
WoRMALD.  his  intended  wife  and  the  children  of  the  marriage,  and 
the  money  is,  before  the  marriage,  actually  transferred 
to  the  trustees,  who  hold  it  solely  upon  the  trusts  agreed 
upon,  the  fact,  that  the  instrument  declaring  the  trusts 
is  executed  by  them  subsequently  to  the  marriage,  does 
not  make  it  a  voluntary  instrument  or  enable  creditors 
to  set  it  aside,  on  the  ground  that  it  is  not  made  bond 
fide  in  consideration  of  the  marriage.  I  found  my 
judgment  upon  that  proposition. 

I  am  of  opinion,  therefore,  that  if  a  lady  and  gen- 
tleman transfer  the  money  before  the  marriage  to 
trustees,  upon  the  trusts  agreed  upon  by  them  by  parol 
merely,  and  the  trustees  accept  the  money  accordingly, 
whether  there  be  or  be  not  any  subsequent  declaration 
of  trust  in  writing,  that  transaction  is  good  against  all 
the  world,  and  no  creditor  can  set  it  aside. 

The  question  subsequently  arises  in  this  form.  The 
money  was  standing  in  the  bank  in  the  name  of  the 
intended  wife  to  her  separate  account;  it  was  trans- 
ferred into  the  names  of  the  two  trustees  of  the  settle- 
ment the  day  before  the  marriage;  they  executed  a 
deed  by  which  they  declared  the  same  trusts  of  this 
money  as  had  been  agreed  upon  before  the  marriage, 
and  they  called  themselves  and  treated  themselves  as 
trustees  of  the  settlement;  all  this  is  established  by 
the  evidence.  But  in  fact  the  same  persons  were  also 
trustees  and  executors  of  the  will  of  the  original  tes- 
tator, and  the  widow  being  also  an  executrix,  they  have 
allowed  her  to  deal  with  the  money  as  she  pleased ;  it 
was  standing  in  her  name  and  was  transferred  by  her 
to  them,  confessedly  and  on  their  own  declaration  in 

writing, 
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writing,  in  their  character  of  trustees  of  the  settlemcDt. 
The  question  I  have  to  consider  is  this  : — whether  it  is 
possible  for  these  trustees,  as  against  the  intended  hus- 
band, and  the  issue  of  that  marriage,  or  any  person  who 
had  no  notice  of  the  fact,  to  say,  that  the  circumstance 
of  the  money  having  originally  belonged  to  another 
estate  and  been  liable  to  other  trusts,  wholly  annuls 
the  trusts  declared  by  them  in  the  settlement  of  money, 
which  came  into  their  hands,  solely  in  their  character 
of  trustees  of  that  settlement.  I  am  of  opinion  that  it 
does  not,  and  that  it  would  be  impossible,  where  the 
husband  himself  had  no  notice  that  the  money  was 
other  than  the  money  of  the  wife  and  where  it  had  been 
transferred  into  the  names  of  two  persons  for  the  sole 
purpose  of  the  marriage  settlement,  tp  annul  and  set  it 
all  aside,  because  these  two  trustees  happened  also  to 
be  trustees  of  an  estate  from  whence  the  money  came. 
Still  less  could  it  be  done  against  the  children  of  the 
second  marriage.  If  that  be  so,  there  is  an  end  of  the 
Plaintiff's  case.  The  real  question  in  this  case  is,  to 
consider  in  what  character  the  trustees  hold  the  money, 
because  nothing  is  more  common  than  for  the  same 
persons  to  be,  at  the  same  time,  trustees  for  different 
persons.  You  must  therefore  always  distinguish  in 
what  character  the  money  was  received  by  them,  and 
disregard,  even  if  the  question  arose,  in  what  character 
it  ought  to  have  been  received  by  them :  it  would  con- 
fuse all  the  trusts  if,  where  money  has  been  transferred 
to  trustees  expressly  on  the  trust  of  a  particular  settle- 
ment, these  trusts  could  afterwards  be  set  aside  by 
other  cestuis  que  trust  of  the  same  trustees,  saying, 
''  this  money  came  from  another  source,  you  were 
trustees  of  it,  and  you  ought  to  have  known  that  it 
came  from  that  source,  and  you  ought  not  to  have  de- 
clared any  other  trusts  of  it."  The  trustee  may  be 
guilty  of  and  liable  for  a  breach  of  trust,  but  in  respect 
VOL.  xxvn— II.  T  of  the 
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of  the  money  itself,  there  are  other  persons  who  have 
become  entitled  for  valuable  consideration,  and  whose 
rights  are  not  to  be  set  aside  by  the  fact  that  the  money 
came  from  another  source. 

So  regarding  it,  I  am  of  opinion,  upon  the  evidence 
of  the  deeds  and  documents  themselves,  that  the  money 
came  into  their  hands  as  trustees  of  the  settlement,  and 
that  they  hold  it  as  trustees  for  the  persons  entitled 
under  that  settlement. 

I  mean  to  express  no  opinion  that,  independently  of 
any  declaration  of  trust,  a  parol  agreement  between  a 
husband  and  wife  to  settle  a  sum  of  money  can  be 
made  good  by  proving  the  parol  agreement  entered  into 
before  marriage,  and  the  execution  of  the  settlement 
directly  afterwards  reciting  the  parol  agreement.  Such 
a  case  I  consider  quite  different  from  De  Beil  v. 
Thomson  (a),  where  a  marriage  took  place  on  the  faith 
of  promises  of  which  this  Court  compelled  the  per- 
formance. 

This  bill  fails,  so  far  as  it  asks  for  a  declaration  in 
favor  of  the  Plaintiff,  and  it  must  therefore  be  dis* 
missed  with  costs. 

(a)  3  Brav.  469;  12  CL  ^  Fin.  45. 


1860. 
June  6. 

A  guardian 
ad  litem  must 
be  appointed 
to  in  rants  who 
are  served  with 
petitions,  in- 
tituled •<  in 
matters"  and 
not  in  causes. 
An  order  of 
course  for  the 
appointment 
of  fucb  a  guard) 


In  re  BARRINGTON. 

A    QUESTION  arose  as  to  the  necessity  of  appoint- 

"^^    ing  a  guardian  ad  litem  to  infant  Respondents, 

in  cases  of  applications  by  petitions  in  a  matter  and  not 

in   a  suit.      It   was   held  that  such    an   appointment 

was   necessary  In  re  Ward,   V.  C  S.,  I6ih   March, 

1860(a). 

(a)  e  Jurist,  u\.  The 

ian  ad  litem  may  be  obtained  as  of  course. 
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The  Master  of  the  Rolls  thereupon  directed  his 
secretary  to  issue  orders  of  course  for  the  appointment 
of  guardians  ad  litem  to  infants  served  with  such  peti*  Ba&rinotoh. 
tions^  upon  the  usual  affidavit  of  their  solicitor^  that 
they  were  infants,  and  that  the  proposed  guardian 
had  no  interest  in  the  matters  in  question  and  was  a 
proper  person  to  be  appointed  guardian^  by  whom  they 
might  appear  on  the  petition. 


THE  BANK  OF  LONDON  v.  TYRRELL. 

June  6,  7,  30. 

THIS  suit  was  instituted   by  the  Bank  of  London  A  solicitor  it 
-  -        __.        ,       __         ,,      1    .      r  accountable  to 

against  Mr.   Timothy  lyrrell  (their  former  so-  bis  clients  for 

licitor)  and  against  Mr.  Edward  Rudson  Read,  and  the  benefits 

'  ^  *  which  he  may 

the  trustees  of  the  bank.     Its  object  was,  to  make  Mr.  have  derived 

Timothy  TyrreU  and  Mr.  Read  account  for  the  profits  [l^^lnwc^^^^^^^^ 

made  by  them  in  a  transaction,  in  which  it  was  alleged  i"  which  he 

was  Drores^ 
Mr.  Timothy  Tyrrell^  while  their  solicitor,  had  acted  in  sionally  en< 

collusion  with  Mr.  Recul.    The  substantial  facts  are  as  S^S/^- ,.  . 

A  solicitor 
follows : —  was  active  in 

founding  a 
In  September^  1854,  Mr.  Read  and  some  co-ad ven-  banking  com- 

turers  agreed  to  purchase,  on  a  speculation,  the  Hall  of  \^^^^j^^J^!^ 

Commerce  and  the  adjoining  property  from  Mrs.  Jiouisa  mentheen- 

Campbell;  the  consideration  was  49,200Z.  payable  in  lewSange. 

December,     Down  to  December,  1854,  they  had  been  mentwitha 

unable  to  dispose  of  it,  and  Mrs.  Campbell  then  con-  the" "atter 

sented  to  extend  the  time  for  completion  to  the  24th  of  ■J^''"*^  P"^ 

'  chase  some 

June,  property  eli- 
gible for  the 
banking  house  on  a  joint  speculation.     After  its  establishment  the  company  purchased 
part  of  the  premises  for  their  banking  house,  not  knowing  that  their  solicitor  was  in- 
terested in  it: — HeU,  that  the  solicitor  must  account  to  the  company  for  all  the  profit 
made  by  bim  by  the  whole  traniaction ;  but  that  the  stranger  was  under  no  such  liability, 

t2 
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1859        J^^^9   1855.     It  did   not  appear  that   Mr.    Timothy 
v^v-^/       Tyrrell  had  anything  to  do  with  this  purchase  down  to 
The  Bank  OF  the  6th  oi  February,  1855. 


London 
Tyrrell. 


About  this  time  and  previously,  the  Bank  of  London 
was  in  course  of  formation,  and  was  advertised  from  a 
period  not  later  than  the  end  of  the  year  1854.  The 
Defendant  Timothy  Tyrrell  {9l  member  of  the  firm  of 
Tyrrell,  Paine  and  Layton,  solicitors)  was  one  of  the 
original  promoters  of  the  company,  and  he  was  actively 
engaged  in  its  formation,  and  his  firm  were  also  the 
solicitors  of  the  promotors,  and  afterwards  of  the  bank, 
and  he  personally  acted  as  such  solicitor. 

Preliminary  meetings  were  held,  and  on  the  19th  of 
January,  1855,  Sir  John  Shelley  was  applied  to  by  Mr. 
Tyrrell  to  become  a  director  and  chairman  of  the  com- 
pany, to  which  he  consented  ;  on  the  19th  of  February, 
advertisements  were  issued  of  the  formation  of  the  com- 
pany, and  on  the  13th  of  February,  the  first  meeting  of 
the  directors  took  place,  when  Mr.  Scott  was  appointed 
secretary,  and  Messrs.  Tyrrell,  Paine  and  Layton  were 
formally  appointed  solicitors  to  the  bank.  The  charter 
of  incorporation  was  not  however  obtained  until  July, 
1855. 

A  negotiation,  commencing  on  the  9th  of  February, 
1855,  took  place  between  Mr.  T^rreZ/ (acting  for  the 
bank),  and  Mr.  Read  for  the  purchase  of  the  Hall  of 
Commerce  (part  only  of  the  property)  for  the  bank. 
Mr.  Bead  originally  asked  110,000/.,  but  after. consi- 
derable discussion  as  to  the  price,  the  directors  ulti- 
mately agreed  to  purchase  it  for  64,500/.,  and  signed  a 
conditional  agreement  dated  the  5th  of  May,  1855. 
The  purchase  was  completed  by  a  conveyance  from 
Mrs.  Campbell  and  other  parties  to  the  bank,  on  the 

11th 
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1 1th  of  Augustf  1855.     During  the  whole  of  this  trans-        1859. 
action,  Mr.  Timothy  Tyrrell  had  carefully  concealed  the      ^-^^-^^-^ 
fact  that  he  had  any  interest  in  the  Hall  of  Commerce,  ^"lo^don*"' 
or  in  the  profit  arising  from  its  re*sale.     But  in  con-  v. 

sequence  of  disputes  between  Mr.  Read  and  his  co- 
adventurers,  two  suits  of  Davis  v.  Read  and  Lacy  y. 
Reeul  were  instituted,  in  which  it  was  ultimately  dis- 
covered, from  the  cross-examination  of  Mr.  Tyrrell  on 
the  29th  of  April,  1857,  that  he,  in  fact,  was  jointly  in- 
terested with  Mr.  Read  in  the  premises  purchased  of 
Mrs.  Campbell,  and  in  the  profit  derived  from  the  sale 
to  his  clients,  the  Bank'  of  London.  It  appeared 
thereby,  that  on  the  5th  February,  1855,  Mr.  Recui 
had  a  conversation  with  Mr.  Timothy  Terrell  respecting 
the  projected  bank,  and  that  on  the  6th  of  February, 
Mr.  Read  intimated  his  intention  of  purchasing  the 
shares  of  his  co-partners,  and  he  proposed  to  Mr. 
Timothy  Tyrrell  to  join  him,  which  Mr.  Timothy  Tyrrell 
consented  to  do,  if  the  shares  of  the  co-partners  were 
purchased  on  reasonable  terms. 

On  the  following  day  (the  7th  oi  February)  Mr.  Read 
bought  up  the  interest  of  his  co-adventurers,  and  on  the 
8th  of  February,  Mr.  Read  and  Mr.  Timothy  Tyrrell 
verbally  arranged  the  terms  of  their  joint  speculation, 
and  by  an  agreement  executed  on  the  10th  of  February, 
1855,  it  was  agreed,  that  the  purchase  was  made  by  the 
two  Defendants  on  a  joint  account,  as  tenants  in  com- 
mon, that  the  purchase-money  was  to  be  contributed  in 
the  proportions  therein  mentioned,  and  that  the  future 
expenses  were  to  be  shared  equally,  and  that  neither 
party  should  sell  or  dispose  of  his  interest  without  the 
consent  in  writing  of  the  other. 

By  the  purchase  and  sale  of  the  Hall  of  Commerce, 
Mr.  Read  and  Mr.  Timothy  Tyrrell  each  made  a  profit 

of 
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1859.  of  about  6,000/.,  besides  which,  they  remained  joint 

>-i^v^^/  owners  of  the  portion  of  the  property  purchased  from 

Th?  Bank  op  jyj^^^  Campbell  remaining  unsold,  which  the  PlaintiiFs 

V.  alleged  to  be  of  the  value  of  8,000/.  at  the  least 


Tyrrell. 


The  bank  instituted  this  suit  in  December^  1857, 
detailing  the  above  circumstances  and  submitting,  that 
''  under  the  circumstances,  the  said  agreement  entered 
into  by  Mr.  Timothy  Tyrrell  with  Mr.  Rfadj  and  his 
subsequent  concealment  thereof,  and  of  his  interest  in 
the  hereditaments  (the  subject  of  the  aforesaid  negotia- 
tion), was  a  fraud  upon  the  Plaintiffs,  his  employers,  and 
that  Mr.  Read  had  throughout  notice  of  and  was  a 
party  to  such  fraud ;  and  that  neither  Mr.  Timothy 
Tyrrell  nor  Mr.  Read  ought  to  be  allowed  to  retain, 
against  the  Plaintiffs,  any  gain  or  profit  whatever, 
accruing  to  them  from  the  transaction. 

''  That  it  would  greatly  facilitate  the  ascertainment  of 
the  amount  of  the  profits  made  by  the  Defendants, 
upon  the  sale  to  the  Plaintiffs,  if  they  were  compelled  to 
convey  to  the  Plaintiffs  the  remaining  portion  of  the 
hereditaments  comprised  in  the  contract  for  sale  from 
Mrs.  Campbell^  but  subsequently  withdrawn  from  the 
sale  to  the  Plaintiffs ;  and  the  retention  of  such 
hereditaments  by  the  Defendants,  beings  in  fact,  part  of 
the  profits  made  by  them  upon  the  transaction,  the 
Plaintiffs  submitted  that  they  were  entitled  to  such 
conveyance,  the  Plaintiffs  being  willing,  and  thereby 
offering,  in  that  case,  to  give  credit  to  the  Defendanti>, 
in  the  account  thereafter  sought,  for  the  whole  of  the 
purchase- money  paid  to  Mrs.  Campbell  under  her 
contract,  and  for  all  sums  paid  by  the  Defendants,  or 
either  of  them,  in  buying  up  the  claims  of  the  said  co- 
purchasers  as  aforesaid. 

''  That  the  premises  purchased  by  the  Plaintiflb  were 

now 
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now  used,  and   were  necessary,  for  carrying  on  the        1859. 
PlaintiflTs'  business,  and  that  they  had  expended  large      ^^^'^^^ 
sums  of  money  thereon,  in  total  ignorance  of  the  fraud       £ondow*^' 
practised  upon  them  in  respect  thereof,  and  they  could  v. 

not  now  relinquish  their  purchase  thereof,  without  great 
loss  and  inconvenience,  for  which  hardly  any  money 
payment  would  be  a  sufficient  compensation." 


The  bill  prayed,  that  Mr.  Timothf  Tyrrell  and  Mr. 
Read  might  account  to  the  Plaintiffs  for  the  profits 
made  by  them,  respectively,  upon  the  sale  of  the  here^ 
ditamenta  conveyed  in  trust  for  the  Plaintiffs. 

That  Mr.  Timothy  Tyrrell  and  Mr.  Read  might  also 
be  decreed  to  convey  to  the  Plaintiffs  so  much  of  the 
hereditaments  comprised  in  the  contract  for  sale  of  the 
20th  of  September f  1854,  as  were  not  comprised  in  the 
conveyance  of  the  11th  o(  Avgust,  1865,  "  the  Plaintiffs 
being  willing,  and  thereby  offering,  in  that  case,  to  give 
credit  to  the  Defendants,  in  taking  the  aforesaid 
account,  for  the  whole  of  the  purchase-money  paid  to 
Mrs.  Campbell  under  her  said  contract,  and  for  all  sums 
p^id  by  the  Defendants,  or  either  of  them,  in  buying  up 
the  claims  of  the  co-purchasers.*' 

The  bill  neither  alleged  that  the  consideration  paid 
was  excessive  nor  did  it  seek  to  set  aside  the  transaction. 

The  cause  now  came  on  for  hearing. 

Sir  Hugh  Cairns  (Solicitor- GAieral),  Mr.  Selivyn  aad 
Mr.  £.  Macnaughten,  for  the  Plaintiffs,  argued  that  an 
agent  was  answerable  for  the  profits  secretly  made  by 
him  in  a  transaction  in  which  he  was  employed,  and  that 
the  same  rule  applied  to  a  solicitor  as  regarded  bis  client ; 

Massey 
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1859.       Miusey  v.  Dames  (a) ;  BaUley  v.  Craven  (ft);  The  York 
""^^^^"^^      and  North  Midland  Railway  ▼.  Hudson  (c) ;   Beck  r. 
"lohdo*       Kanlarowicz{d).     That,  in  the   present  instance,  the 
^'  arrangements  entered  into  by  Mr.  7)frreU  formed  bat 

one  transaction,  and  that  daring  the  whole  of  it,  he  was 
solicitor  for  the  company  or  of  the  projected  company, 
and  that  as  to  him,  he  was  clearly  accountable  for  all 
the  profits  made  by  him  by  the  transaction.  That 
Mr.  R.  Read  had  colluded  with  the  solicitor  in  de- 
ceiving the  company  and  had  participated  in  the  profits 
derived  therefrom,  and  that  he,  therefore,  was  equally 
accountable;  East  India  Company  v.  Henchman (e). 

Mr.  R.  Palmer  and  Mr.  Speed  for  Mr.  limothy 
Tyrrell  An  agent  employed  to  purchase  may  be  ac- 
countable for  the  profits  made  by  him  personally  in  the 
transaction,  but  the  first  thing  necessary  to  establish  is 
that  there  existed  an  agency  for  that  specific  purpose. 
When  Read  and  Tyrrell  agreed  to  buy  the  property, 
Tyrrell  had  had  no  authority  whatever  to  purchase  or 
negotiate  for  the  purchase  of  the  property  for  the 
Plaintifis.  There  was  then  no  agency,  nor  was  he  even 
at  that  time  the  solicitor  of  the  Plaintifis,  whose  com- 
pany  was  not  established.  The  test  of  his  agency  is 
this: — Would  the  present  company  be  bound  by  his 
contracts  entered  into  on  their  behalf?  Clearly  not 
The  bill  itself  proceeds  on  the  fact  of  his  being  appointed 
agent  to  purchase,  for  the  fifth  paragraph  states,  that  as 
solicitor,  Tyrrell  "  was  employed  by  the  said  promoters 
and  afterwards  by  the  said  bank,  as  their  agent,  to  look 
out  for  and  procure  a  site  for  the  place  of  business  of 
the  bank,  and  by  reason  of  his  being  such  promoter  and 
solicitor  and  agent  as  aforesaid  was  able  greatly  to  in- 
fluence, 

(a)  2  Vei.jun.  317.  25  B«w.p.695. 

(6)  18  heav,  75.  (rf)  3  Kay  if  J.  230. 

(c)  Unreportedt  tmi  Hated  in  (e)  1  Ves.jun.  287. 


Tyrrell. 
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fluence,  and  did  in  fact  greatly  influence^  the  judgment        1859. 
of  the  promoters  and  the  bank  in  selecting  such  site/'      '^^•-v-"^ 
There  is  no  proof  whatever  of  this  allegation ;  he  was  '^^j^f^^^  °' 
never  employed  to  look  out  for  a  site.    If  this  be  so,  the  v. 

Plaintiffs  cannot  now  claim  the  benefit  of  the  contract 
entered  into  by  Read  with  his  co-partners  on  account 
of  himself  and  Tyrrell, 

Secondly.  As  to  the  subsequent  purchase  by  the  bank 
from  their  solicitor.  There  is  no  rule  to  prevent  a 
solicitor  purchasing  from  or  selling  to  his  client;  the 
case  differs  from  that  of  a  trustee  and  cestui  que 
trust.  Lord  Eldon  in  speaking  of  the  decree  in  Cane 
v.  Allen  (a)  says,  ''  If  it  proceeded  on  the  ground  that 
an  attorney  could  not  enter  into  a  contract  with  his 
client,  there  was  no  such  doctrine  in  our  law."  In 
Edwards  v,  Meyrich  (&)  a  purchase  by  a  solicitor  from 
his  client  was  sustained ;  and  the  Court  will  not,  in  such 
case,  interfere,  unless  there  appears  to  have  been  a  great 
inadequacy  of  consideration,  or  undue  advantage,  or 
unless  some  great  pressure  has  been  exercised  by  the 
solicitor  over  his  client.  There  is  no  case  in  which  a 
bill  has  been  filed  by  a  client  who  has  purchased  from 
his  solicitor,  except  to  set  the  transaction  wholly  aside, 
and  this  is  the  only  relief  the  Plaintiffs  can  be  entitled 
to.  Here  the  consideration  given  by  the  bank  is  proved 
to  be  less  than  its  value,  the  Plaintiffs  do  not  even 
complain  of  any  inadequacy  of  consideration,  or  of  any 
advantage  having  been  taken ;  they,  on  the  contrary, 
adopt  the  purchase  and  purpose  to  retain  it.  All  they 
are  possibly  entitled  to  is  either  to  adopt  or  to  repudiate 
the  transaction ;  The  Cheat  Luxembourgh  Railway 
Company  v.  Magnay  (c) ;  but  they  have  no  right  to  an 
account  of  the  profits  made  by  their  solicitor  by  an 
independent  arrangement  with  other  parties. 

Hichens 

(fl)  2  Dw.  p.  294.        (6)  2  Harf,  60.  (c)  25  fieov.  586. 
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Hichens  v.  Congreve  {a) ;  Taylor  v.  Salmon{b) ;  Fauh 

ceit  V.   Whitehouse{c)]  Lees  v.  NuttalHd);    Fox  v. 

'^''l^Hvof!'^  Mackreihi^e)',   Gibson  v.  Jeyes(f);   DrUcoU  v.  Brom- 

r.  let/  ig)  were  cited. 

Tyrreli*. 

Mr.  Follett  and  Mr.  Martindale^  for  Mr.  Rtad^  were 
stopped. 

The  Master  of  the  Rolls  thought  that  no  case  had 
been  made  against  Mr.  Re(ui,  and  that  the  bill  must  be 
dismissed  as  against  him.  But  he  said,  that  considering 
his  conduct  as  regarded  his  solemn  declaration  and  his 
evidence  in  the  other  cause,  he  could  give  him  no  costs. 

Sir  Hugh  Cairns^  in  reply. 


The  Master  of  the  Rolls. 

June  7.  Xhig  ig  a  suit  instituted  by  a  joint-stock  company  of 

bankers  incorporated  by  letters-patent.  The  principal 
object  of  it  is,  to  make  the  first  Defendant  on  the 
record  account  for  and  refund  to  the  Plaintifis  the 
profits  alleged  to  have  been  derived  by  him,  arising  out 
of  a  transaction  in  which  he  is  said  to  have  acted  as  the 
agent  for  the  Plaintiffs,  and  to  have  thereby  obtained 
certain  benefits,  which  he  derived  solely  in  consequence 
of  his  filling  that  character.  The  fact,  or  more  properly 
speaking,  the  extent  of  the  agency  is  disputed;  the 
circumstances  of  the  case  must  therefore  be  carefully 
examined,  in  order  to  ascertain  what  was  the  peculiar 
character  of  the  relation  which  existed  between  Mr. 

Tyrrdl 

(«)  4  AttM.  662.  (e)  2  Cox,  320;  4  Bro,  P.  C. 

(6)  4  Myl.  *  Cr.  134.  258. 

(f)  1  Run,  4-  MvL  132.  (/•)  6  Vcs,  266. 

(d)  I  Rust,  tjf  M^l,  53.  (g)  I  Jurist  (0. 5.)  238. 


Thb  Bank  or 
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Tyrrell  and  the  PUintiffs,  and  thence  to  determine  the 

nature  and  extent  of  the  duties  and  liabilities  dowing 

from  that  relation,  and  which,  by  reason  of  it,  were     "lond'om" 

imposed  on  him.  ^    ^* 

There  is  little  or  no  dispute  about  the  principal  facts 
of  this  case.  A  lady  of  the  name  of  Campbell  was  the 
mortgagee  from  Moxhay,  who  was  then  dead,  of  certain 
extensive  premises  situate  in  the  most  valuable  part  of 
the  city  of  London,  with  a  frontage  of  upwards  of  ninety 
feet  in  Threadneedle  Street,  and  extending  backwards 
for  a  distance  of  about  140  feet  on  one  side  to  Old 
Sroad  Street,  in  which  there  was  a  frontage  of  twenty* 
one  feet,  and  on  the  other  side  to  a  place  called  Cmhion 
Court.  The  largest  and  most  valuable  part  of  this  pro- 
perty was  known  by  the  name  of  "  The  Hall  of  Com- 
merce.*^ The  exact  amount  due  to  this  lady  on  her 
mortgage  does  not  very  distinctly  appear ;  it  was,  how- 
ever, about  40,000/.  The  executors  of  Moxhay  were 
unable  to  raise  the  amount  sufficient  to  discbarge  it, 
and  accordingly  were  compelled  to  allowMrs.  Campbell 
to  foreclose  the  mortgaged  property  by  a  suit  in  equity, 
under  which  she  became  the  absolute  owner  of  it.  After 
keeping  the  property  some  time,  she  entered  into  a  con- 
tract, on  the  20th  September,  1864,  to  sell  for  49,200/. 
the  whole  property  to  four  persons,  who  bought  on 
behalf  of  themselves  and  five  other  persons,  on  which 
occasion  a  deposit  of  1,000/.  was  paid  to  her.  These 
nine  g^itlemen  were  interested  in  tenths;  Mr,  Read 
(the  second  Defendant  on  the  record)  had  two-tenthi^, 
and  the  other  eight  had  one-tenth  each.  Mr.  Read 
contributed  200/.  and  each  of  the  others  his  100/. 
towards  payment  of  the  deposit.  The  object  of  the 
purchasers  was  speculation,  expecting  to  derive  a  pro&t, 
by  disposing  of  the  property  again  at  an  increased  price. 
On  the  23rd  of  December,  1864,  Mrs.  Campbell  was 

induced 
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1859.        induced  to  extend  the  time  for  completing  the  purchase 

^-^'^'^      for  six  months,  that  is,  till  June^  1865. 
Tbb  Bank  of 
London 

»•  In  January,  1856,  Mr.  Scott,  the  present  secretary  of 

Ttrrell  

the  company,  and  the  Defendant  Mr.  Tyrrell,  set  on 

foot  a   plan  for  establishing  the  joint-stock   banking 

company,  which  finally  resulted  in  the  establishment  of 

the  present  Plaintiffs  under  the  title  of  ''  The  Bank  of 

London.'*      Four  preliminary  meetings  were  held  for 

this  purpose  in  January.    On  the  19th  of  January^  Sir 

John  Shelly  was  applied  to  by  Mr.  Tyrrell  to  become 

a  director  and  chairman  of  the  company,  if  it  should  be 

formed.    He  agreed  to  this,  and  on  the  6th  of  February 

he  was  applied  to  to  name  another  director.    On  the 

9th  of  February,  advertisements  were  issued  for  the 

purpose  of  founding  the  company. 

On  the  13th  of  February  the  first  meeting  of  di- 
rectors took  place,  Scott  was  appointed  secretary  and 
Mr.  Tyrrell  and  his  two  partners,  Paine  and  Layton, 
were  appointed  solicitors  of  the  Company.  About  a 
week  previously  to  this  meeting,  Read  had  become  the 
sole  owner  of  the  property  bought  from  Mrs.  Campbell, 
by  purchasing  the  shares  of  the  other  eight  co-ad- 
venturers for  a  sum  of  150/.  each,  which  repaid  the 
deposits  of  each  and  gave  each  a  premium  of  60/. 
Immediately  afterwards,  Mr.  Read  made  proposals  to 
the  company  to  sell  to  them  that  portion  of  the  premises 
purchased  from  Mrs.  Campbell  which  was  known  as 
"  The  Hall  of  Commerce**  After  considerable  nego- 
ciation  on  the  subject,  a  contract  was  finally  entered 
into  on  the  6th  of  May,  1865,  by  which  the  Plaintiffs 
agreed  to  give  Mr.  Read  64,600/.  for  the  Hall  of  Com- 
merce.  The  contract  was  finally  completed  on  the 
11th  August  following.  Out  of  the  purchase-money, 
48,410/.  45.  2d.  was  paid  to  Mrs.  Campbell,  the  amount 

then 
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then  due  on  her   purchase-moneyi  and  the  residue,        1869. 

subject  to  a  deduction,  to  abide  the  result  of  a  claim  I       ^'^^^^^^ 

shall  presently  mention,  was  paid  to  Read.     Out  of  this      London 

residue  a  sum,  the  exact  amount  of  which  I  have  not     _    ^- 

Ttrrbll. 
ascertained  from  the  evidence,  but  as  I  calculate  about 

6,000/.  or  7,000/.,  was  paid  or  is  now  to  be  paid  to  the 

Defendant  Tyrrell,  who  was  no  party  to  the  deed  of 

conveyance,  and  whose  interest  in  the  property  was,  at 

that  time,  wholly  unknown  to  the  Plaintiffs. 

The  Plaintiffs  discovered  this  fact  at  the  end  of  April, 
1857,  and  filed  this  bill  in  the  December  following,  and 
they  contend,  that  Mr.  Ti/rrell  is  not  merely  liable  to 
account  for  the  money  so  received  by  him,  but  also  for  * 
the  interest  he  has  acquired  in  that  portion  of  the  pro- 
perty bought  from  Mrs.  Campbell,  which  still  remains 
unsold.  Their  right  to  this  relief  is  rested  on  the 
evidence,  which  explains  the  dealings  which  existed 
between  Read  and  Tyrrell  respecting  this  property, 
and  the  relation  in  which  he  stood  to  the  Company. 
I  have  already  stated,  that  Scott  and  Tyrrell  were  the 
founders  of  the  company,  and  held  four  meetings  for 
that  purpose  in  January,  1865,  that  in  that  month  Sir 
John  Shelly  agreed  to  become  chairman  and  director, 
and  that  the  proposed  list  of  directors  was  near  com- 
pletion on  the  5th  of  February,  as  appears  by  a  letter 
of  that  date  addressed  by  Mr.  Tyrrell  to  Sir  John  Shelly. 
It  had  been  previously,  though  provisionally,  arranged 
between  Mr.  Scott  and  Mr.  Tyrrell,  that  if  the  company 
were  formed,  Mr.  Scott  was  to  be  the  secretary  and 
Messrs.  Tyrrell,  Paine  and  Layton  were  to  be  the 
solicitors  of  the  company.  The  first  meeting  of  the 
proposed  company  was  on  the  1 3th  February,  although 
advertisements  had  been  issued  for  the  formation  of  it 
on  the  9th.  On  the  5th  or  6th  of  February  an  inter- 
view took  place  between  Mr.  Read  and  Mr.  Tyrrell, 

in 
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1869.       1"  ^^^  course  of  wbicb^  it  appears  from  the  evidence 
^-•^v-^      given  by  Mr.  Tyrrell^  in  cross-examination  in  the  cause 
'^"lo^doh^  of  Lacy  v.  Read^  which  I  understand  to  be  made  evi- 
V-  dence  in  this  cause,  that  the  following  subjects  were 

discussed  between  Mr.  Read  and  Mr.  Tyrrell^  viz.,  the 
formation  of  the  company,  the  necessity  that  the  com^ 
pany  would  have  for  a  place  of  business,  and  the  eli- 
gibility of  "  The  Hall  of  Commerce'^  for  that  purpose* 
What  further  passed  on  the  same  day  between  Mr.  Read 
and  Mr.  Tyrrell  is  set  forth  in  the  6th  paragraph 
of  Mr.  TyrrelVs  answer,  it  is  to  this  effect : — 

*'  On  the  6th  of  February,  1855,  the  Defendant  Ed- 
'  ward  Rudston  Read  called  upon  and  informed  me  of 
particulars  of  the  aforesaid  agreements  of  the  20th  of 
September  and  the  23rd  o(  December,  1854,  and  he  also 
informed  me  that  the  said  agreements  had  been  entered 
into  as  a  speculation,  and  that  several  of  the  persons 
with  whom  he  was  associated  therein  had  not  any 
means,  and  that  the  management  of  it  had  been  very 
unsatisfactory  to  him,  and  that  he  had  determined  either 
to  buy  the  shares  of  all  his  co-speculators  or  to  sell  his 
own,  and  that  he  had  consequently  offered  to  them 
either  to  buy  or  sell,  at  some  price  per  share,  the  amount 
of  which  I  do  not  now  remember.  He  also  stated,  that 
his  co-speculators  appeared  to  be  afraid  of  their  respon- 
sibility under  the  said  agreement,  but  that  he  considered 
that  the  property  might  be  made  a  good  investment, 
provided  money  was  spent  upon  it.  I  had  long  known 
the  property,  and  I  believed  it  to  be  of  a  value  far 
exceeding  the  amount  agreed  to  be  paid  to  Mrs.  Camp- 
bell,  but  as  past  experience  had  proved  that  the  large 
hall  was  too  extensive  for  profitable  occupation,  I  con- 
curred in  a  suggestion,  made  by  the  said  Edward  Rud* 
sion  Read,  that  it  might  be  advantageously  converted 
into  a  counting-house.    The  Defendant  Edward  Rvd* 

Stan 
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Stan  Read  then  proposed  that  1  should  join  hitn  in  the 

Bpecalation,  if  he  shoald  become  the  purchaser  of  the  „     „ 

.  .  Thi  Bank  op 

shares  of  his  co-speculators  at  a  reasonable  price,  and      Lomdok 

to  carry  out  the  scheme  of  converting  the  large  room      ^  ^^  ^^ 

into  counting  houses,  and  by  the  purchase  of  adjoining 

property  on  the  Cushion  Court  side  of  it,  and  fronting 

Broad  Street,  to  lay  into  one  large  plot  the  frontage  in 

Broad  Street^ 

"  Either  at  the  same  meeting  on  the  6th  of  February, 
or  on  the  following  morning  (I  am  not  certain  which), 
the  said  Edw.  Rudsion  Read  shewed  me  certain  plans 
and  estimates  of  his  suggested  alterations  in  the  said 
large  room,  all  of  which  had  been  made  by  a  surveyor  or 
architect  of  the  name  of  Wood,  of  which  plans  I  entirely 
approved." 

On  the  7th  of  February,  Mr.  Rend^  entered  into  the 
arrangement  with  his  co-adventurers,  which  I  have 
already  noticed.  On  the  following  day  (the  8th),  Mr. 
Read  and  Mr.  Tyrrell  again  met,  and  entered  into  a 
verbal  agreement  which  was  not  reduced  into  writing 
until  the  10th  of  March  following,  but  which  then  was 
made  to  bear  date  the  day  on  which  the  verbal  arrange- 
ment had  been  entered  into.  It  was  to  this  effect : — 
"Articles  of  agreement  made  and  concluded  this  8th  day 
of  July,  1865,  between  Edward  Rudston  Read,  o(  Austin 
Friars,  and  Timothy  Tyrrell,  of  Guildhall  Yard,  Lon- 
don, Whereas  E.  R.  Read  became  the  purchaser  of  the 
hereditaments  mentioned  in  the  agreement  hereinafter 
specified,  upon  the  terms  and  conditions  therein  stated ; 
and  whereas  the  purchase,  though  made  in  the  name 
of  £.  H.  Read,  was  made  on  the  joint  account  of  him- 
self and  T.  Tyrrell,  except  as  to  the  part  colored  green 
on  the  plan  to  the  first  schedule  to  this  agreement, 
which  is  to  belong  to  E.  R,  Read  exclusively :   Now, 

therefore, 


V. 

Tyrrell. 
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1869.  therefore,  it  is  hereby  agreed, — 1st.  That  the  purchase, 
^"^"^^^^  except  as  aforesaid,  was  so  made  on  a  joint  account  as 
London  tenants  in  common.  2nd.  That  the  purchase-money, 
viz.  1,200/.,  as  appears  by  the  agreement,  and  300/., 
together  with  the  costs  provided  to  be  paid  by  the 
agreement,  be  borne  and  paid  as  follows: — two-fiflb 
parts  thereof  respectively  by  E,  R.  Read,  and  three- 
fifth  parts  thereof  by  T.  Tyrrell;  but  all  further  costs 
and  expenditure  to  be  paid  or  contributed  by  them  in 
equal  moieties.  3rd.  That  if,  in  selling  the  property, 
it  shall  be  deemed  advisable  to  include  the  said  excepted 
part,  so  coloured  green  as  aforesaid,  E.  R.  Read  shall 
be  entitled  to  the  value  thereof  over  and  above  his  half 
of  the  purchase-money  for  the  residue.  4th.  That 
neither  party  shall  sell  or  otherwise  dispose  of  his  share 
or  interest  in  the  property  without  the  consent  in  writing 
of  the  other  of  them.  5th.  That  if,  in  the  management 
of  the  property,  the  alterations,  repairs,  sale,  lease  or 
other  dealing  with  the  same,  any  difference  of  opinion 
shall  arise  between  the  said  parties,  the  same  shall  be 
referred  to  arbitration.'' 

On  the  9th  of  February,  the  following  day.  Read 
wrote  to  Tyrrell  in  answer  to  some  communication  from 
Tyrrell,  stating  that  the  price  of  the  Hall  of  Commerce 
was  120,000/. ;  Tyrrell  asked  for  a  fortnight  before  re- 
turning any  answer,  which  was  assented  to.  It  was 
not  till  the  19th  March  that  the  question  of  the  sale 
was  brought  formally  before  the  directors,  but  on  that 
day,  Tyrrell,  as  the  solicitor  of  the  company,  charges 
the  Plaintiffs,  in  his  bill  of  costs,  for  an  attendance  on 
Read,  with  reference  to  the  sale  of  this  property.  The 
negociations  proceeded,  all  the  communications  on  the 
subject  by  Read  were  addressed  by  him  to  Tyrrell,  and 
by  Tyrrell  communicated  to  the  company  through  Mr. 
Scott,  the  secretary.    On  the  2nd  of  April,  the  bank 
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passed  a  resolution  appointing  TyrreU  their  agent  to 
negotiate  the  matter  of  the  purchase  with  Read,  but 
limiting  the  price  to  60,000/.     The  negociations  con-  ^Lokm"' 
tinuedy  and,  finally,  on  the  3rd  ofMay,  1865,  at  a  meet-  v- 

Ttaiibll 

ing  of  the  directors,  the  report  of  Mr.  Paine,  on  behalf 
of  the  firm  of  Ttftrell  ^  Co.,  and  that  of  Mr.  Se&tt, 
the  secretary,  was  laid  before  the  directors,  with  a  draft 
agreement. 

On  the  6th  of  May,  an  agreement  in  writing  between 
Mr.  Recui,  of  the  one  part,  and  the  directors  of  the  other 
part,  was  duly  executed,  by  which  they  agreed  to  become 
purchasers  of  "  The  Hall  of  Commerce**  at  the  sum  of 
64,600/.,  conditionally  on  the  bank  obtaining  a  charter 
of  incorporation.  This  charter  was  obtained  on  the 
13th  of  July,  1866,  and  the  agreement  for  purchase 
was  carried  into  effect  by  an  indenture  bearing  date  the 
11th  August,  1855,  executed  by  and  between  Louisa 
Campbell  of  the  first  part,  Edward  Rudston  Read  of 
the  second  part,  and  the  directors  of  the  company  of 
the  third  part,  and  by  it,  in  consideration  of  the  sum  of 
48,410/.  As.  2d.  paid  to  Mrs.  Campbell,  the  amount  then 
due  to  her  under  the  contract  for  sale,  and  of  the  sum 
of  16,089/.  lU.  \0d.  paid  to  TAv.Read,  making  together 
the  sum  of  64,600/.,  the  premises  and  hereditaments 
comprised  in  the  agreement  of  the  6th  May  were  duly 
conveyed  unto  and  to  the  use  of  the  directors  of  the  said 
company. 

Up  to  this  time,  no  suspicion  of  the  interest  of  Mr. 
Tyrrell  seems  to  have  been  entertained  by  any  one,  not 
even  by  his  partners,  but  it  came  to  the  knowledge  of  the 
Plaintiffs  in  the  following  manner : — On  hearing  of  the 
sale  to  the  company,  Mr.  Readme  eight  co-adventurers 
became  dissatisfied  with  the  arrangement  entered  into 
by  them  of  7th  February,  1865,  and  insisted  on  their 

VOL.  xxvn — II.  u  right 
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right  to  participate  in  the  profit;  and  three  of  them, 
before  the  completion  of  the  purchase,  gave  notice  of 
"londo"'  ^^^'^  claim  to  Messrs.  Tyrrell  &  Co.,  the  company's 
v*  solicitors,  for  and  on  behalf  of  the  company.     In  con- 

TyHRBLL  r       J 

sequence  of  this  notice,  it  was  agreed  between  Mr.  Read 
and  the  company  that  the  company  should  accept  the 
conveyance  from  Mrs.  Campbell  and  Mr.  Read,  as 
already  mentioned,  provided  the  sum  of  14,600/.  were 
invested  in  exchequer  bills  and  set  apart  to  abide  the 
determination  of  the  claim,  of  which  notice  had  been 
given,  and  this  was  accordingly  done. 

In  December,  1855,  three  of  these  gentlemen  filed  the 
bill  of  Davis  v.  Read,  to  enforce  their  right  That  suit 
was  compromised  in  November,  1858,  by  payment  of 
1,050/.  to  them,  together  with  their  costs  of  the  suit 
Shortly  afterwards,  two  other  of  these  co-adventurers 
filed  a  similar  bill  against  Read,  entitled  Lacy  v. 
Read,  which  was  also  compromised  on  payment  of 
666/.  13«.  4d.  and  the  costs  of  the  suit.  But  in  the 
course  of  that  suit,  and  on  the  29th  of  April,  1859, 
Mr.  Tyrrell  was  cross-examined  by  the  Plaintiffs,  and 
in  his  cross-examination  he  stated  the  particulars  of  his 
interest  in  the  property  under  the  agreement  entered 
into  by  him  with  Read. 

This  was  communicated  to  the  directors,  and  the 
result  was  the  institution  of  this  suit  in  the  month  of 
December  following. 

On  the  first  question  of  agency,  I  think  it  must  be 
taken  that  Mr.  Tyrrell  acted  as  agent  of  the  company 
throughout,  and  that  for  the  following  reasons : — 

It  is  to  be  observed,  that  throughout  the  proceedings 
which  I  have  detailed,  Mr.  Read  communicates  with 

Mr. 
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Mr.  T\frrell  for  the  sale,  not  as  to  him  personally  but  as        1859. 

to  the  company  about  to  be  formed ;  that  he  communi-      ^^n^*^ 

cates  with  him,  therefore,  as  a  person  who  either  pos-     "londo* '^^ 

sessed  or  was  about  to  possess  such  a  relation  towards  v. 

Ttrrell 
the  company,  then  in  the  course  of  formation,  as  enabled 

him  to  deal  with  the  subject  on  behalf  of  that  body ;  that 
Tyrrell  adopts  this  character  in  which  Recui  addresses 
him  throughout  the  transaction  in  question,  and  in  that 
character,  he  communicates  to  the  secretary  of  the  com- 
pany the  proposals  made  by  Read.  The  circumstances 
that  the  company  was  not  formed,  even  provisionally, 
till  the  13th  February,  that  it  was  not  till  the  20th  of 
April  that  the  number  of  persons,  required  by  law  to 
enable  them  to  obtain  a  charter,  had  executed  the  deed 
of  settlement,  and  that  it  was  not  till  the  13th  July 
that  the  company  obtained  its  charter,  are  all  of  them 
facts  which  do  not  appear  to  me  to  destroy  or  weaken 
the  character  of  agent,  belonging  to  Mr.  Tyrrell, 
towards  the  body  of  persons  engaged  in  forming,  and 
who  afterwards  formed,  the  company  in  question. 
Mr.  Tyrrell  was  the  self-constituted  solicitor  of  the 
company  before  its  complete  formation,  he  was  re- 
cognized as  such  when  it  was  formed,  and  his  claim 
upon  the  company  for  work  and  labour  done  on  behalf 
of  the  company  extends,  and  properly  extends,  to  an 
earlier  period  than  that  of  its  complete  formation.  The 
relation  between  them  must,  in  my  opinion,  be  con- 
sidered as  commencing  from  that  period  at  which  he 
claimed  a  right  to  charge  them  with  the  remuneration 
due  for  services  done  on  their  behalf,  and  which  right 
was  admitted  and  sanctioned  by  the  company,  and 
which  services  were  paid  for  accordingly.  The  general 
bill  of  costs  against  the  company  contains  a  general 
Item,  amounting  to  twenty  guineas,  which  is  solely 
applicable  to  January,  1855.  The  first  regular  items 
with  any  distinguishing  date  began  on  the  13th  of  Feb- 

u  2  ruary. 
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1859.  ruary.  The  particular  bill  of  costs  for  the  business 
s-^K^-^z  relating  to  this  purchase  begins  on  the  19th  of  March, 
London       which  bill  is  thus  entitled :  — 

Tyrrell.  "  Messrs.  Tyrrell^  Paine  and  LaytorCs,  solicitors,  bill  of 
costs,  charges  and  expenses  in  and  about  the  for- 
mation and  preliminary  to  the  application  for  and 
including  the  grant  of  letters-patent  to  the  ^  Bank 
of  London,^  pursuant  to  stat.  7  &  8  Vict.  c.  1 18. 

''  1855,  January  and  February.  £     s.  d. 

**  For  very  numerous  attendances  during 
these  two  months  upon  and  correspondence 
with  Sir  John  Shelley,  Mr.  Scott,  Mr.  Alder- 
man Muggeridge,  Mr.  H.  Taylor  and  other 
parties,  proposing  to  establish  a  new  joint- 
stock  bank,  and  advice  and  conferences  from 
time  to  time  thereon.  Attending  various  other 
gentlemen  whom  it  was  proposed  should  act 
as  directors,  drawing  and  settling  prospectus, 
&c.  previous  to  the  meeting,  at  which  it  was 
determined  to  establish  a  bank,  under  the 
name  of  *^  The  Bank  of  London^*  and  that 
Mr.  jB.  Scott  should  act  as  secretary  thereto  .21     0    0 

''  Drawing  form  of  application  for  shares, 
and  fair  copy,  and  attending  printer  therewith 
and  instructing  him 0  13    4 

"  Drawing  resolutions  to  be  come  to  at 
meeting,  attendances,  settling  same,  and  fair 
copy 110 

"  Attending  secretary,  and  conferring  with 
him,  as  instructed  by  directors,  as  to  adver- 
tisements to  be  inserted,  so  as  to  secure  the 
greatest  publicity  at  as  little  expense  as  pos- 
sible, and  it  was  determined  to  advertise  at 
once  in  all  the  London  morning  papers,  the 
Shipping  Gazette  and  certain  of  the  weekly 

papers, 


u 
u 
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ip^L^r^finivio  Manchester  9JidivfO  Liverpool  £    s.  d,        1859. 
papers,  and  one  Glasgow  paper  and  the  Leeds  -,  ^^b^**^ 

Mercury 0  13    4"       Lowdow 

Ttekbll. 
Tbe  bill  of  costs  for  the  purchase  is  this  : — 

"  The  Banh  of  London. 

"  To  Messrs.  Tyrrell^  Paine  and  Layton, 
**  In  relation  to  the  negociations  for  and  the  purchase 
of  the  bank  premises. 
1865,  March  19.  £     s.   d. 

Attending  upon  Mr.  Read,  upon  his  pro* 
posing  to  us  the  Hall  of  Commerce  for  the 
bank,  discussing  the  terms  and  correspond- 
ence with  that  gentleman,  and  attending  the 
secretary  thereon 0  13    4" 

There  then  follow  various  items  of  a  similar  cha- 
racter. 

It  is  contended,  on  behalf  of  Mr.  Jkfrrell,  that  he 
could  not  be  the  agent  for  that  which  had  no  existence, 
and  that  as  the  company  had  no  directors  and  had  not 
held  any  meeting  or  even  a  nominal  existence  before  the 
13th  February,  Mr.  Tyrrell  could  not  be  their  agent  on 
the  8th  February,  when  he  became  interested  in  this 
property.  To  this  there  are  two  answers.  In  fact, 
there  was  no  binding  agreement  between  Mr.  Tyrrell 
and  Mr.  Read  before  the  10th  March,  but  even  if  this 
were  otherwise,  I  am  not  disposed  to  concur  in  the 
argument  of  the  Defendant.  One  person  may  be  made 
the  agent  of  another  by  acts  done  ex  post  facto.  If  one 
profess  to  act  as  the  agent  of  A.  without  any  authority 
for  so  doing,  A,  may,  by  recognizing  him  as  his  agent 
and  sanctioning  and  adopting  his  acts  done  in  that 
assumed  character,  constitute  that  person  his  agent  from 

the 
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1859.       ^^^  ^'™^  when  he  proressed  to  act  in  that  character, 
v^^'^-^       although  he  did  so  without  authority.     It  is  therefore 
L^^Do"'   '^^  ™y  opinion  established,  that  the  relation  of  solicitor 
V.  and  client  not  only  existed  between  Mr.  Tyrrell  and  the 

company,  but  that  having  regard  to  the  circumstances 
I  have  here  detailed,  as  Mr.  Tyrrell  was  adopted  as  the 
solicitor  or  agent  of  the  company,  be  most  be  consi- 
dered as  having  been  the  agent  of  the  company  in  all 
matters  in  which  he  professed  to  act  as  such  agent,  that 
is,  in  all  matters  relating  to  the  company  which  was 
afterwards  formed,  and  consequently  in  all  matters  in 
which  Read  dealt  with  him  as  such  agent,  and  in  which 
he  professed  to  act  towards  Read  in  that  character. 

The  fixing  of  this  period  of  time  becomes  material 
from  the  view  I  take  of  this  case,  which  I  shall  pre- 
sently explain  more  distinctly.  Mr.  TyrrelTs  duties, 
therefore,  in  his  character  of  agent,  and  his  liabilities  as 
such,  date  from  the  time  when  he  first  acted  in  any 
matters  relating  to  the  company,  and  in  this  view,  it 
became  comparatively  immaterial,  that  on  the  2nd 
Aprils  he  was,  by  a  resolution  passed  and  entered  in 
the  books  of  the  company,  specially  appointed  their 
agent  to  negociate  this  purchase,  and  that  Mr.  TyrreU 
acquiesced  in  this  resolution  and  acted  under  it. 

In  this  state  of  circumstances,  the  counsel  for  Mr. 
Tyrrell  admit,  that  if  the  company  had  desired  to  set 
aside  the  transaction,  the  sale  could  not  stand,  and  they 
do  not  dispute  the  right  of  the  Plaintifis  to  restore  to 
Mr.  TyrreU  the  interest  he  may  have  in  the  property, 
which  they  purchased  from  Read^  and  their  right  to 
receive  back  again  so  much  of  the  price  they  paid  as 
may  be  attributable  to  that  interest ;  but  they  contend, 
that  the  right  of  Plaintiffs  is  limited  to  this  relief,  that 
they  must  either  adopt  or  repudiate   the   transaction 

altogether, 
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altogether,  and  there  can  be  no  question  that  this,  in        1869. 
ordinary  cases  of  a  sale  by  an  agent  to  his  principal,  is      ^^""^^^^ 
the  measure  of  the  equity  to  which  the  principal  is       London 
entitled ;  at  least  it  is  so  where  the  parties  can  be  re-  «• 

placed  in  the  same  situation  that  they  were  in  before 
the  sale  took  place.  In  many  cases,  however,  this  is 
impossible;  it  is  obviously  so  in  the  present.  Not 
merely  have  the  Plaintiffs  set  up  their  place  of  business 
on  the  premises  purchased  before  they  had  notice  of 
the  Defendant's  interest,  not  only  have  they  expended 
considerable  sums  of  money  in  adapting  the  building  to 
their  own  purposes,  but  the  equity  which  they  have 
against  Mr.  Tyrrell  does  not  necessarily  extend  itself  to 
Mr.  Ready  and  certainly  not  to  Mrs.  Campbell,  between 
whom  and  themselves  no  such  relation  of  principal  and 
agent  existed,  and  the  latter  of  whom  was  wholly 
ignorant  of  the  whole  transaction,  and  the  purchase  of 
whose  interest  the  Plaintiffs  could  not  successfully  dis- 
pute or  repudiate.  What  relief  then  can  the  Plaintiffs 
have  against  their  agent  Mr.  Tyrrell  in  such  circum- 
stances? The  Defendant  says  none  at  all,  and  the 
case  of  the  Great  Liuemhourg  Railway  Company  v. 
Magnay{a),  decided  by  me,  is  strongly  pressed  upon 
me  to  support  this  contention.  Not  only  are  the  cir- 
cumstances there  existing  strongly  urged  upon  me,  but 
an  illustration,  which  I  suggested  in  the  course  of  the 
observations  I  made,  for  the  purpose  of  explaining  the 
judgment  I  then  pronounced,  is  relied  on  as  establishing, 
that  if  that  case  be  law,  the  Plaintiffs'  equity  is  con- 
fined to  undoing  the  transaction,  as  far  as  it  can  be 
unravelled,  and  that  if  the  Plaintiffs  decline  this  they 
can  have  nothing. 

Upon  a  careful  perusal  of  that  case,  I  adhere  to  the 

views 
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294  CAS£S  IN  CHANCERY. 

1869.        views  I  then  expressed,  but  I  think  that  a  wide  dis- 
^^^^'^^^      tinction  exists  between  the  facts  of  that  case  and  of  the 
"lonooh^'  present.    In  that  case,  the  Luxembourg  Railway  Com'- 
*"  pany  sought  to  set  aside  the  purchase  of  a  concesdom, 

made  by  the  Belgian  government,  which  had  in  fact 
been  made  to  the  Defendant,  who  was  afterwards  chair- 
man of  the  company.  The  company,  at  his  instance, 
bought  this  concession^  being  ignorant  that  he  was  the 
original  conceeeionnaire.  On  the  discovery  of  that  fact, 
they  filed  a  bill  impeaching  the  transaction.  After  the 
suit  was  instituted,  they  assumed  to  be  and  acted  as  the 
owners  of  the  concession,  and  sold  it  to  a  straoger  for 
value.  I  held,  that  they  had  adopted  the  transaction 
with  full  knowledge  of  the  circumstances,  and  that  they 
had  thus  rendered  it  impossible  for  them  to  give  to  the 
Defendant  what  he  had  a  right  to  require.  There  was, 
when  the  bill  was  filed,  no  difficulty  in  replacing  tlie 
parties  in  the  situation  in  which  they  were  when  the 
contract  was  entered  into;  but  the  acts  of  the  Plaintiffs 
had  rendered  this  impossible,  and  this  after  they  had 
brought  the  .cause  to  a  hearing.  If,  in  this  case,  the 
property  had  belonged  exclusively  to  Mr.  Tyrrell,  and 
if,  after  acquiring  knowledge  of  that  fact,  the  Plaintiffs 
had  sold  the  property,  or  had  taken  possession  of  it 
and  had  altered  it  to  suit  their  business,  and  made  it 
such  that  it  could  not  be  restored  to  the  Defendant, 
I  should  have  held  that  their  relief  was  barred. 

Similar  observations  apply  to  the  case  which  I  sug- 
gested, by  way  of  illustration,  in  the  judgment  I  gave  in 
the  Luxembourg  Railway  Company  v.  Magnay,  and 
which,  if  I  repeat  here  and  comment  upon,  step  by  step, 
will  conveniently  illustrate  my  meaning  in  that  case,  and 
the  view  I  take  of  the  present.  I  suggested  the  case 
of  a  company  purchasing,  apparently  from  a  stranger, 
an  estate  required  for  their  business,  which  really  be- 
longed 


TYSaELL. 


CASES  IN  CHANCERY. 

longed  to  their  agent.  On  discovery  of  that  fact,  their 
equity  would  be  to  set  aside  the  whole  transaction  or  to 
adopt  it,  and  if,  after  knowledge  of  that  fact,  they  either  ^"JJpow'" 
had  parted  with  the  property  or  had  so  used  and  appro- 
priated the  property  as  to  make  it  impassible  to  return 
it,  they  would  have  lost  their  right  to  relief. 

Take  it  one  step  further,  and  suppose  that  the  com- 
pany had  appropriated  and  used  the  property  in  such  a 
way  as  to  make  it  impossible  to  return  it,  while  they 
were  in  total  ignorance  that  it  had  been  the  property  of 
their  agent,  in  that  case  I  expressed  my  opinion,  that 
the  relief  to  which  the  company  would  be  entitled,  as 
against  the  agent,  would  be  limited  to  the  recovery  of 
what,  if  anything,  had  been  paid  by  the  company,  over 
and  above  the  full  value  of  the  property. 

But  both  of  these  cases  proceeded  on  the  assumptbn 
that  the  property  purchased  by  the  principal  had  ori- 
ginally been  the  property  of  the  agent,  or,  if  acquired 
since,  that  it  had  been  so  acquired  in  no  character  con- 
nected with  or  springing  out  of  his  agency,  and,  ac- 
cordingly, this  was  how  the  matter  stood  in  the  case  of 
the  Luxembourg  Railway  Company  v.  Magnay.  The 
Defendant  there  had  not  obtained  the  concession  by 
reason  of  his  being  the  agent  or  chairman  of  the  com- 
pany, or  in  any  way  by  reason  of  advantages  derived 
from  his  being  connected  with  it.  It  was  not  necessary, 
therefore,  in  that  case,  to  pursue  the  point  any  further ; 
but  for  the  case  now  under  consideration,  it  becomes 
necessary  to  consider  the  next  step  in  the  case  I  have 
suggested.  Suppose  that  the  agent,  knowing  the  pe- 
culiar eligibility  of  the  estate  for  the  purpose  of  the 
company,  and  while  he  was  agent,  and  for  the  purpose 
of  selling  it  at  an  advanced  price  to  his  principal,  the 
company,  had  himself  become  the  purchaser  of  the 

estate. 
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1859.  estate,  and  that,  in  ignorance  of  ibis  circumstaDce,  the 
^^""^^  company  had  purchased  the  estate  from  one  whom  they 
LoMDow  supposed  to  be  a  stranger,  while,  in  fact,  the  agent  was 
the  real  owner,  and  who  was  entitled  to  and,  in  fact, 
received  the  whole  of  the  purchase-money  paid  by  the 
principal.  In  such  a  state  of  things,  a  wholly  new 
equity  arises ;  it  is  not  then  a  question  about  setting 
aside  the  transaction,  neither  is  it  a  question  of  what  is 
or  was  the  true  value  of  the  property,  but  the  question 
then  is,  whether  the  agent  has  not,  by  means  of  his 
agency,  acquired  this  property  for  the  purpose  of  making 
a  profit  out  of  it  by  a  resale  to  his  principal,  and  whether, 
if  he  succeed  in  his  object,  he  can  keep  that  advantage 
to  himself.  If  it  were  the  case  of  iron  or  sugar  bought 
by  the  agent  and  resold  to  the  principal,  I  have  held 
that  the  agent  cannot  keep  the  profit ;  why  should  he 
be  better  entitled  to  do  so  in  the  case  of  the  purchase  of 
an  estate  than  of  goods  ?  In  my  opinion,  the  same 
principles  apply  to  both,  and  the  profit  to  be  derived 
from  land  so  acquired  and  so  resold  is  not  to  be  retained 
by  the  agent,  any  more  than  the  profit  to  be  derived 
from  sugar,  iron  or  any  other  commodities,  provided  it 
be  well  established  that  the  profit  made  arises  from  his 
character  of  agent,  and  springs  out  of  bis  employment 
as  such. 

It  is,  in  this  last  view  of  the  case,  that  it  becomes 
material  to  ascertain  the  time  when  Mr.  Tyrrell  first 
became  the  agent  of  the  company,  for  if  his  interest  in 
the  property  had  been  acquired  a  year  previously,  or  if 
it  had  been  acquired  by  devise  or  descent  at  any  time, 
the  question  on  this  point  would  have  been  concluded. 

The  next  question  therefore  to  be  considered  is, 
whether  the  acquisition  of  his  interest  in  the  property 
from  Mr.  Read  sprung  out  of,  and  was  attributable  to, 

Mr. 
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Mr.  7\frreirs  character  of  agent  to  the  company.  On  1859. 
this  point  a  close  examination  of  the  evidence  has  ^-^n-^/ 
brought  me  to  the  following  conclusions  :— In  the  first  "lohdom*** 
place  I  am  of  opinion  that  there  was  no  binding  agree- 
ment between  Mr.  Tyrrell  and  Mr.  Read  before  the 
10th  of  March;  the  parol  agreement  was  binding  on  no 
one,  and  my  belief,  derived  from  the  whole  evidence,  is 
that  if  the  company  had  not  been  formed,  the  agreement 
of  the  8th  of  February  would  never  have  been  a  binding 
one.  I  am  further  of  opinion  that  the  success  which 
Mr.  Scott  and  Mr.  Tyrrell  met  with  in  the  preliminary 
steps  for  founding  this  company  was  such  as  to  lead 
them  confidently  to  the  well-founded  belief,  that  the 
company  would  be  very  shortly  formed  and  very  suc- 
cessfully established ;  that  this  belief  was  imparted  by 
Mr.  Tyrrell  to  Mr.  Read  on  the  5th  or  6th  of  February, 
that  in  consequence  of  all  this  Mr.  Read  made  the 
arrangements  of  the  7th  of  February  for  purchasing  the 
shares  of  his  co-adventurers,  and  that,  again  in  conse- 
quence of  all  this,  he  and  Mr.  Tyrrell  entered  into  the 
parol  agreement  of  the  8th  of  February ,  which  was 
reduced  into  writing  and  made  binding  on  them  by  the 
agreement  executed  on  the  10th  of  March.  I  look  in 
vain  for  any  motive  explanatory  of  these  transactions, 
and  the  accompanying  facts,  except  the  desire  to  make 
use  of  Mr.  TyrrelVs  position  towards  the  company  for 
the  purpose  of  inducing  the  Plaintiffs  to  purchase  the 
premises  in  question.  That  the  property  is  one  of  great 
value  is,  I  think,  clear  ;  that  the  Plaintiffs  did  not  give 
more  for  it  than  it  was  well  worth  to  them  is,  I  think, 
also  clear;  but  it  must  be  nevertheless  borne  in  mind 
that  a  property  of  this  description  is  an  object  of  acqui- 
sition to  but  a  very  limited  number  of  competitors.  The 
number  of  persons  who  require  such  a  building  to  use 
for  their  own  business  is  very  small,  and  that  small 
number  is  much  diminished  when   confined   to  those 

amongst 
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1859.  amongBt  tbem  who  have  the  means  sufficient  to  enable 
^^"v-^^  them  to  make  the  purchase.  In  fact  the  purcbaserSi 
"^"lcwdo"'  ww'ess  for  speculation,  are  reduced  almost  exclusively  to 
some  species  of  public  company.  The  difficulty  of  dis- 
posing of  such  a  species  of  property  is  established  by 
the  facts  of  this  case  beyond  question.  For  some  years 
the  representatives  of  the  mortgagor  were  unable  to 
raise  the  amount  of  the  mortgage  money  on  the  whole 
property,  not  exceeding  40,OOOZ.,  and  were  compelled  to 
allow  it  to  be  foreclosed.  The  mortgagee  seems«  for 
some  time,  to  have  been  unable  to  sell  it,  and  even  then 
only  to  speculators,  who  bought  with  a  view  to  sell 
again,  and  who,  unless  they  could  dispose  of  it  to  some 
public  company,  would,  as  it  seemed  highly  probable, 
have  gained  little  or  nothing  by  their  adventure.  The 
opportunity  of  sale  to  a  public  company  occurs  but 
rarely;  here  was  an  opportunity,  such  as  might  not 
occur  again  for  a  considerable  time ;  it  was  of  the  greatest 
iniportance  to  seize  the  opportunity  and  make  the  most 
of  it ;  and  this  is,  in  my  opinion,  the  key  to  the  dealings 
between  Mr.  Read  and  Mr.  Tyrrell.  Except  for  the 
advantages  to  be  derived  from  Mr.  Tyrrelts  position, 
what  motive  can  be  assigned  for  Mr.  Read  voluntarily 
relinquishing  nearly  one-half  of  the  profits  to  be  derived 
from  the  increased  price  of  the  property  ?  It  would  be 
contrary  to  every  principle  of  human  nature  to  suppose 
that  he  meant  to  make  a  valuable  present  to  Mr.  Tyrrell 
without  receiving  any  equivalent.  What  Mr.  Read 
meant  was  to  convert  Mr.  Tyrrell,  who  was  one  of  the 
founders  of  the  company,  who  was  to  be  the  solicttor 
and  confidential  adviser  of  the  company,  into  a  zealous 
partisan  instead  of  an  indiflTerent  or  a  hostile  counsellor. 
What  other  principle  can  explain  the  compact,  entered 
into  between  Mr.  Read  and  Mr.  Tyrrell,  that  the  whole 
of  their  dealings  should  be  kept  secret?  A  compact 
which  Mr.  Read  considered  himself  bound  in  honor  to 

keep, 
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keepi  althoDgh  at  the  expense  of  a  statutory  declaration       1869. 
and  of  evidence  on  oath,  both,  I  regret  to  say,  on  these      ^-"^^^ 
points,  at  variance  with  the  truth.  ^"lo^do"' 


The  reason  is  obvious  why  the  concealment  from  the 
company  of  Mr.  Tyrrtirs  interest  was  considered  to  be 
essential  for  the  attainment  of  the  object.  If  the  com- 
pany had  known  that  Mr.  Tyrrell  was  to '  derive  a 
pecuniary  advantage  from  the  sale,  they  certainly  would 
have  distrusted  and  rejected  his  advice,  and  they  pos* 
sibly  would  have  closed  the  negotiation  for  purchase 
with  Mr.  Read  altogether.  These  are  the  circum- 
stanoes  that  convince  me  that  the  dealings  between 
Mr.  Tyrrell  and  Mr.  Read  sprung  out  of  the  peculiar 
position  he  held  towards  the  company,  and  that  but  for 
this,  he  would  have  oUained  from  Mr.  Read  no  interest 
in  the  property. 

To  the  argument,  therefore,  that  the  interest  was 
acquired  by  Mr.  TyrreU  before  the  company  was  formed, 
I  attach  but  little  weight;  it  was,  in  my  opinion,  ac- 
quired with  a  view  to  the  company  then  in  the  course 
of  formation,  and  it  was  acquired  by  reason  of  the  in- 
fluence which,  if  the  ODmpany  was  formed,  Mr.  Tyrrell^ 
as  one  of  the  original  founders,  must  necessarily  possess 
over  the  directorB,  the  greater  part  of  whom  must  have 
been  either  named  or  approved  of  by  him,  in  conjunction 
with  Mr.  Scott  and  their  joint  nominees. 

I  am  of  opinion,  therefore,  that  the  share  of  the 
purchase-money  received  by  Mr.  Tyrrell^  over  and 
above  the  sum  expended  by  him,  must  be  treated  as 
pro6ts  derived  by  htm  from  dealings  entered  into  with 
Mr.  Read  by  Mr.  Tyrrell  in  his  character  of  agent  for 
the  company,  and  that  he  must  account  for  this  to  the 
company. 

The 
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1859. 

The  Bank  op 
London 

V. 

Ttrrbll. 


The  next  question  is,  how  far  do  these  profits  extend? 
The  Plaintiff  contends  that  if  the  principles  on  which 
I  have  viewed  this  case  are  to  prevail,  the  share  which 
Mr.  Tyrrell  takes  as  tenant  in  common  in  the  unsold 
portion  of  the  property  purchased  from  Mrs.  Campbell 
must  also  be  regarded  as  profits  derived  by  him  from 
the  transaction.  On  this  part  of  the  case  I  have  felt 
very  considerable  hesitation.  It  may  reasonably  be 
contended  that  all  that  the  company  can  obtain  is,  that 
they  should  have  the  property  at  the  price  at  which 
Mr.  Tyrrell  might  have  obtained  it  for  them  if  he  had 
no  interest  in  the  matter,  and  if  he  had  exerted  himself 
to  the  best  to.  obtain  it  for  them  at  that  price.  So 
regarding  it,  I  doubt  certainly  whether  it  would  have 
been  obtained  from  Mr.  Read  at  a  less  sum  than  that 
which  he  received  for  it;  but  I. think  that  I  cannot 
safely  act  on  this,  and  that  I  cannot  found  any  decision 
on  this,  which  is  mere  matter  of  speculation.  If  I  am 
right  in  my  view  of  this  case,  the  profit  Mr.  Tyrrell 
derived  from  the  position  he  held  as  agent  was  the  profit 
he  derived  from  his  dealings  with  Mr.  Read^  and  this 
profit  is  the  net  value  of  the  interest  he  takes  in  the 
hereditaments  purchased  from  Mrs.  Campbell.  I  think 
that  the  Plaintiffs  might  with  f»ropriety,  acting  in  a 
liberal  spirit,  disclaim  all  interest  in  the  unsold  portion 
of  the  property ;  but  if  they  insist  on  it,  I  am  of  opinion 
that  they  are  entitled  to  a  declaration,  that  Mr.  Tyrrell 
is  a  trustee  for  them  of  that  interest  in  the  unsold  por- 
tion of  the  premises,  which  he  takes  under  the  agree- 
ment of  the  10th  March,  1865,  but  which  bears  date 
the  8th  February  of  that  year. 


The  costs  must  follow  the  events. 


I  disposed  of  the  case,  so  far  as  Mr.  Read  was  con- 
cerned at  the  time  of  the  hearing.    Further  consideration 

confirms 
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confirms  roe  in  that  view,  nor  can  I  find  any  princip!'? 

which  would  justify  me  in  giving  any  relief  against  him. 

He  dealt  with  the  company  as  a  stranger,  and  between       London 

him  and  the  company  no  other  relation  exists.     But     ^  ^• 

I.     .  .11  .1         11  1-1-        Tyrrell. 

It  is  equally  impossible,  seeing  how  he  has  acted  in  this 

matter,  to  give  him  any  costs,  and  against  him  the  bill 

will  be  merely  dismissed. 


FOX  t;.  FOX. 


July  25. 


npHE   testator,  Robert   Barclay  Fox,  by   his   will,  A  testator  de- 

■*•      dated  in  1854,  gave  as  follows :—  queathrd  his 

real  and  per- 
Finally,  I  give,  devise  and  bequeath  unto  ray  tenderly  sonal  estate  to 

beloved  wife,  Jane  Gurney,  all  the  residue  of  my  estate,  «  ^  ^d^  f^p 

both  real  and  personal,  "to  and  for  her  own  use  and  her  own  use 

and  benent 
benefit,  absolutely,  having  full  confidence  in  her  suf-  absolutely, 

ficient  and  judicious  provision  for  my  dear  children."  ^onfidencc\n 

He  appointed   his   wife   and   Alfred    Lloyd  Fox  his  bersufBcient 

.  and  judicious 

executors.  provision  for 

my  dear 
The   testator  died  in    1856,  and  a  question   arose,  children:" — 

whether,  under  the  residuary  devise  and  bequest,  Jane  there' was  no 

Gurney  Fox  was  absolutely  entitled,  for  her  own  benefit,  *'"•*  '",!]?T®'^ 

^      .  J  »  '  of  the  children. 

to  the  residuary  real  and  personal  estate,  or  whether 

such  residuary  real  and  personal  estate  was  devised  and 

bequeathed  subject  to  a  trust  for  the  benefit  of  the 

testator's  children.      This  was  made  the  subject  of  a 

special  case. 

Mr.  FoUett  and  Mr.  Edward  Smith  for  the  Plaintiff, 

Jane   Gurney  Fox,  argued,  that  she  took  absolutely, 

subject  only  to  a  moral   obligation  to   bring  up  and 

provide  for  her  children.    They  cited  Reeves  v.  Baker  {a). 

Mr. 
(a)  18  Beav.  372. 
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Mr.  C.  Hall  for  the  children,  argued  that  there  was, 
upon  the  authorities,  a  precatory  trust  in  their  fitvor. 
He  cited  Oully  v.  Cregoe  (a) ;  Ware  v.  Mellard  (6). 
The  cases  of  Crockett  v.  Crockett  {c\  and  Raihe$  r, 
Ward{d\  were  referred  to  by  the  Court  during  the 
argument. 

Tke  Master  of  tke  Rolls. 

I  am  clear  that  no  precatory  trust  arises  in  this  case ; 
it  is  not,  however,  necessary  to  go  through  the  au- 
thorities, which  are  not  all  perfectly  reconcilable,  but 
they  all  establish  that  the  subject  matter  must  be  cer- 
tain, and  the  objects  to  take  must  be  clearly  defined. 

Here  the  testator  intends  to  give  bis  property  abso^ 
lately  to  his  wife,  and  he  intended,  at  the  same  time,  to 
give  her  a  clear  intimation  of  his  wishes,  but  afi  to  which 
she  was  to  be  considered  under  a  moral,  and  not  under 
any  legal  obligation. 

(a)  24  Beav.  185.  (r)  1  Hure,45\ ;  2  Philtips,55X 

(6)  16  Jur.  492.  {d)  1  Hart,  445. 

■I  i .  I       I  ■     ■    .         I  ■  ■  ■       ,    . 

Note.— &e  Longfnore  v.  Elcum,  2  Y.^  CoiL  C.  C.  363. 
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VEAL  V.  VEAL. 

July  15,  25. 
npHE  testatrixy  Frances  Veal,  died  on  the  29th  of  A  promissory 
■*-      MaTch^  1858.      She   possessed    two   promissory  toorder^may 

notes  for  60Z.  and  120/.,  both  of  which  were  in  the  fol-  *»  «*>e  subject 
y     ,       r  of  a  donatio 

lowing  form  :—  ^„iu  eamd, 

"  Box,  March  17th,  1862.      ^^  ^'^  pass 
.  '  .  '  thereby, 

''On  demand,  I  promise  to  pay  to  Miss  Frances  Veal  though  uniu- 

or  order  the  sum  of  60/.,  with  lawful  interest  for  the  ^®"^- 

same.     For  value  received. 

"  Catherine  JRowe. 

"  Elizabeth  NobU. 
"£60.  '' Thomas  Nobler 


Shortly  previous  to  her  death,  being  told  bj  her  me- 
dical attendant  that  her  complaint  would  terminate 
fatally,  she  delivered  over  the  two  promissory  notes, 
unindorsed,  to  her  niece,  Mary  Maslen,  by  way,  as  was 
alleged,  of  a  donatio  mortis  causd.  Mary  Maslen  re- 
tained them  down  to  the  death  of  the  testatrix,  and  now 
claimed  the  amount. 

The  validity  of  this  gift  was  contested,  on  the  ground 
that  a  promissory  note  payable  to  order,  and  not  in- 
dorsed, could  not  be  made  the  subject  of  a  donatio 
mortis  causA. 

Mr.  R.  Palmer  and  Mr.  Southgate,  for  Mary  Maslen. 
The  decision  of  Sir  Joseph  Jekyll  in  Miller  v.  Miller  (a), 
that  a  note  not  payable  to  bearer  could  not  be  the  sub- 
ject of  a  donatio  mortis  catisA,  because  "  no  property 

therein 
(o)  3  Peere  WiUiamt,  356. 
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1859.  therein  could  pass  by  delivery/'  and  that  of  Lord  Hard- 
wiche  in  Ward  v.  Turner  (a),  as  to  receipts  for  Sowik 
Sea  Annuities,  took  place  at  a  time  when  the  law  oo 
the  subject  had  not  been  settled.  It  was  then  thought, 
and  it  continued  to  be  so  considered  down  to  the  case 
of  Duffield  V.  Elwes  (b),  that  **  where  delivery  will  not 
execute  a  complete  gift  inter  vivos,  it  cannot  create  a 
donatio  mortis  causd,  because  it  will  not  prevent  the 
property  from  vesting  in  the  executors ;  and  as  a  Court 
of  Equity  will  not,  inter  vivos,  compel  a  party  to  com- 
plete his  gift,  so  it  will  not  compel  the  executor  to 
complete  the  gift  of  his  testator."  Sir  John  Leach,  in 
that  case,  held  that  a  mortgage  would  not  pass  as  a 
donatio  mortis  cauhd,  by  delivery  of  the  deed,  nor  a 
bond  held  as  a  collateral  security  for  the  mortgage 
money;  but  that  case  was  reversed  by  the  House  of 
Lords  (c).  The  ultimate  decision  shews,  that  the  fact 
of  the  property  not  passing,  and  that  the  executor 
must  sue,  does  not  affect  the  question.  Lord  JEldon{d) 
points  out  that  Sir  J.  Leach  had  proceeded  upon  a  mis- 
apprehension ;  he  says,  '^  nothing  can  be  more  clear 
than  that  this  donatio  mortis  causd  must  be  a  gift  made 
by  a  donor  in  contemplation  of  the  conceived  approach 
of  death,  that  the  tifle  is  not  complete  till  he  is  ac- 
tually dead,  and  that  the  question,  therefore,  never  cau 
be,  what  the  donor  can  be  compelled  to  do,  but  what 
the  donee,  in  the  case  of  donatio  mortis  causd,  can  call 
upon  the  representatives,  real  or  personal,  of  that  donor 
to  do." 

Lord  JSldon  subsequently  repeats  the  same  doctrine. 
He  says  {e),  **  I  apprehend  that  in  a  case  where  a 
donatio  mortis  causd  has  been  carried  into  effect  by  a 

Court 

(o)  2  Vet,  ten.  431.  (d)  Page  530. 

(b)  1  Sim.  4*  St.  p.  245.  (e)  Page  534. 

(c)  1  Bli.(N.S.)  ^97. 
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Coart  of  Equity,  that  Court  of  Equity  has  not  consi- 
dered ihe  interest  as  vested  by  the  gift,  but  that  the 
interest  is  so  vested  in  the  donee,  that  the  donee  has  a 
right  to  call  on  a  Court  of  Equity,  and  as  to  the  per- 
sonal estate,  to  compel  the  executor  to  carry  into  effect 
the  intention  manifested  by  a  person  he  represents/' 

A  bond,  though  a  chose  in  action,  may  be  made  the 
subject  of  a  doruMo  mortis  causd  ;  Snellgrove  v.  BaUy{a) ; 
and  the  donee  may  use  the  name  of  the  executor  to 
recover  the  debt ;  Gardner  v.  Parker  (J).  So  the  de- 
livery of  a  receipt  for  money  may  constitute  such  a 
donation,  Moore  v.  Darton  (c),  or  of  a  cheque,  Bouts 
y.  Ellis  {d).  The  same  principle  must  apply  to  other 
choses  in  actions  as  bills  of  exchange  and  promissory 
notes.  The  property  in  these  promissory  notes  passed 
even  at  law ;  Barton  v.  Gainer  (e). 

In  cases  of  such  gifts  there  is  no  intention  to  pass 
the  property ;  because  if  the  donor  recovers,  the  property 
is  intended  to  remain  in  him.  It  was,  therefore,  a 
proper  course  not  to  indorse  these  promissory  notes. 

They  also  referred  to  Jefferys  v.  Jefferys  (/) ;  Byles 
on  Bills  (y). 

Mr.  Selwyn  and  Mr.  Locock  Webb,  for  the  Plaintiff, 
argued,  first,  that  the  acts  of  the  testatrix  shewed  that 
she  only  intended  a  gift  inter  vivos.  Secondly,  that 
the  promissory  notes,  not  having  been  indorsed,  could 
not  be  made  the  subject  of  such  a  gift.  That  this  was 
not  like  the  case  of  a  chose  in  action,  which  could  only 

pass 

(a)  3  Mk.  214.  (e)  3  Hurl.  4  N.  387. 

(b)  3  Madd.  184.  (/ )  Craig  4*  Ph.  138. 

(c)  ADeO.if  Sm.  517.  (jg)  Page  330  (7th  ed.) 

(d)  17  Beav.  121. 
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pass  in  equity ;  but  one  in  which  a  legal  right  would 
have  been  acquired  by  the  donee  by  an  indorsement, 
and,  therefore,  that  the  act  of  the  donor  was  not  com- 
plete, as  pointed  out  in  BUgh  (a). 

In  Byles  an  Bills  (ft)  this  is  stated  to  be  the  result  of 
the  law : — '^  But  the  gift  of  a  cheque  drawn  by  the 
donor  upon  his  banker,  or  of  a  promissory  note  not 
payable  to  bearer,  will  not  amount  to  a  donatio  mortis 
causA,  and  will  have  no  contrary  effect  in  equity  than 
at  law." 

A  mere  verbal  gift  of  a  chattel  does  not  pass  the 
property.  Shower  v.  Pilck  (c),  and  therefore  the  notes 
themselves  do  not  belong  to  the  claimant. 

They  cited  Tate  v.  Hittert  (d) ;  Gardner  v.  Parker  (e) ; 
Reddel  v.  Dobree  (/). 

Mr.  Lloyd  and  Mr.  71  E.  Lloyd,  for  the  Defendant, 
the  executor,  said,  that  they  thought  it  right  to  refer  the 
Court  to  a  case  of  Rankin  v.  Wegvelin,  stated  in  Chitty 
on  Bills  (g),  which  appeared  to  decide  this  case. 

That  case  is  stated  as  follows:  "  Rankin  Y,Weguelin{h). 
In  this  case,  a  husband,  in  contemplation  of  death,  de- 
livered certain  bills  of  exchange  payable  to  his  order 
to  his  wife,  for  her  own  use,  but  did  not  indorse  them. 
The  husband,  believing  that  he  could  not  live  many 
days,  gave  the  bills  to  his  wife,  saying,  *  Take  them  for 
your  own  use  and  benefit.'     The  husband  died  within 

a  fortnight 

(ii)   Vol.  1  (N.  5.),  p.  530.  (/)  10  Sim.  244. 

(b)  Page  150  (7M  ed.)  (g)  Page  2 {9th  ed,), Imt  omUted 

(c)  4  Exch.  Rep.  478.  in  the  10/A  ed.    See  poei,  309. 
{d)  2  Veijun.  111.  (h)  RoUs  Court,   14M  June, 
(0  3  Madd.  184.  1832,  MS. 
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a  fortnight  of  the  delivery  of  the  bills.    The  executors       1859. 

took  the  bills  from  the  wife,  aod  received  the  paymeDt 

of  them  when  at  maturity.    The  question  was,  whether 

they  were  subjects  of  gift  by  way  of  a  donatio  mortU 

causd ;  and  it  was  urged,  that  a  chose  in  action  could 

not  be  so  given.     His  Honor  said  the  contrary  doctrine 

had  been  well  established  since  the  time  of  Lord  Hard^ 

wickers  opposite  decision,  and  he  held  that  the  executors 

were  trustees  for  the  wife,  and  relied  on  the  case  of 

Duffieldyf.Hicks'^a). 

The  Mastbr  of  the  Rolls  thought  it  proper  that 
a  search  should  be  made  in  the  registrar's  office  for  the 
particulars  of  the  case  of  Rankin  v.  Weguelin  (&). 


The  Mastkb  of  the  Rolls. 

The  question  in  this  case  is,  whether  a  testatrix  has  Jul^  25. 
made  a  good  donatio  mortis  causd  of  two  promissory  notes 
payable  to  the  testatrix  "  or  order/*  she  not  having  in- 
dorsed them.  It  is  solely  a  question  whether  such  a 
donation  is  really  good,  and  if  anything  more  remains  to 
be  done  by  the  donor ;  the  state  of  the  authorities  is  by 
no  means  satisfactory.  The  earlier  authorities  point  very 
distinctly  in  one  direction,  as  Miller  v.  Miller  (c) ;  Ward 
V.  Turner  (rf).  Lord  Hardwicke  extended  the  doctrine 
to  a  bond,  but  he  said  he  would  go  no  further.  Then 
comes  the  case  of  Duffield  v.  JElwes  {e\  in  which  Sir 
John  Leach  laid  it  down,  that  the  same  principle  which 
applied  to  voluntary  gifts  inter  vivos  was  applicable  to 
donations  mortis  causd,  and  that  if,  in  the  case  of  a 
donatio  mortis  causd,  something  more  remained  to  be 

done 

(a)  1  Bligk's  Rep.  {N.  S.)  497 ;  (d)  2  Ves,  un.  431 . 

1  Dow.  ^  CL  1.  (^)  1  Sim,  ^  St,  239 ;  1  Bligh 

(b)  See  pott,  p.  309.  {N.  S.)  497. 

(c)  3  Ptere  WUlUimt,  356. 
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done  by  the  deceased  person,  which  this  Court  would 
not  have  compelled  him  to  do  in  his  lifetimey  it  could 
not  be  a  good  donatio  mortis  causd  after  his  death. 
Lord  Elden  came  to  an  opposite  conclusion,  but  he  does 
not  appear  to  have  overruled  tlie  former  decisions;  and 
in  that  state  of  the  authorities,  it  becomes  very  em- 
barrassing to  ascertain  what  the  state  of  the  law  now  is. 

I  have  gone  through  the  cases  and  some  notes  of  a 
case  not  reported,  but  which  is  to  be  found  in  Chitty 
an  Bills,  namely,  Rankin  v.  Weguelin.  I  thought  that 
case  extremely  important,  because  it  is  stated. that  the 
bills  were  payable  to  order,  and  I  find  that  the  regis- 
trar's book  fully  bears  out  the  conclusion  stated  in 
Chitty.  It  appears  from  the  papers  that  the  bills  were 
drawn  on  the  East  India  Company  in  favor  of  Colonel 
Weguelin  or  order,  and  were  accepted ;  but  it  does  not 
appear,  from  the  papers,  whether  they  were  endorsed  by 
Colonel  Weguelin.  Shortly  before  Colonel  Weguelin*s 
death,  he  gave  them  to  his  wife.  The  Master,  in  taking 
the  accounts,  included  them  in  the  outstanding  estate 
of  the  testator,  and  the  widow  took  an  exception  to  his 
report.  It  was  heard  on  the  7th  of  June,  1832,  and  it 
appears  beyond  all  doubt,  that  the  case  was  argued. 
The  registrar's  note-book  states,  that  Mr.  Bickersteth 
opened  the  exception,  and  that  Mr.  Pemberton  and  Mr. 
Rolfs  were  heard  in  favor  of  the  report,  and  that  several 
affidavits  were  read.  The  Court  took  time  to  consider, 
and  on  the  14th  of  June,  judgment  was  delivered  by 
Sir  John  Leach,  who  allowed  the  exception  and  made 
a  declaration  that  there  was  a  good  donatio  mortis 
causd. 

It  is,  therefore,  precisely  the  point  which  arises  in  the 
present  case,  and  as  it  is  a  decision  of  Sir  John  Leach, 
whose  decision  in  Duffield  v.  Elwes  was  overruled  by 

the 
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the  House  of  Lords,  and  who,  therefore,  must  have  1859. 
considered  that  the  decision  of  the  House  of  Lords  had 
settled  the  question,  I  feel  bound  by  it  I  also  think  it  a 
much  more  healthy  state  of  the  law,  that  the  validity  of 
such  a  gift  should  not  depend  on  whether  the  testator 
had  written  his  name  on  the  back  of  the  bill  or  not, 
if  it  be  clear  that  he  intended  to  give  them.  I  will, 
therefore,  make  a  declaration,  that  the  two  notes  passed 
to  Mary  Ufaslen. 


RANKIN  V.  WEGUELIN.  Before  Sir 

John  Leach* 

i^OLONEL    Weguelin  died   on   the   23rd   of  May,        1829. 

^^     182R,  and  the  three  PIainti£b  were  his  executors.  "!*!_ ' 

June  7, 14. 

The   Defendant,   his  widow,  claimed  three  bills  of  The  gift  of 

exchange  under  a  gift  to  her  by  way  of  donatio  mortis  change  pay- 

causd.     On  the  2nd  of  June,  1829,  the  ordinary  admi-  "We  to  the 

...  #.  1      donor  or  order, 

nistration  decree  was  made,  contaming  a  reference  to  the  by  way  of  a 

Master  to  inquire  under  what  circumstances  the  three  ^^^^^J^^^ 

bills  of  exchange  or  promissory  notes,  amounting  together  ported. 

to  300/.,  had  been  given  by  the  testator  to  Mrs.  Weguelin. 

Master  Farrer  made  his  report  on  the  16th  of  ilfarcA, 
1832,  in  which  he  included  the  three  bills  amongst  the 
outstanding  estate,  and  he  found  as  follows : — A  fort- 
night before  the  death  of  the  testator,  Mary  Weguelin 
was  in  attendance  upon  him,  when  he  desired  her  to 
give  him  a  bundle  of  papers  from  his  private  drawer,  in 
which  he  was  accustomed  to  keep  papers  of  importance, 
and,  upon  her  doing  so,  he  selected,  out  of  such  bundle 
of  papers,  the  three  bills  of  exchange  for  124/.  \2$.  Sd., 
and  124/.  12^.  Sd.,  and  62/.  lOs.,  before  mentioned,  and 
liaving  noted  in  pencil  when  they  would  fall  due,  the 

testator 
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1829.  testator  placed  them  io  faer  hands,'  and  in  a  Tery 
emphatic  manner  said  Io  her,  **  My  dear  Marft  I  gite 
them  to  you— remember  to  send  them  for  payment  when 
due;"  the  testator  being  under  the  apprehension  of 
death  and  thereby  meaning,  as  Mary  WefmeUm  sub- 
mitted, to  give  the  bills  to  her  for  her  own  use  and 
benefit  in  case  he  should  die.  And  he  found  that  Mary 
Weguelin,  having  so  received  the  said  bills,  held  and 
kept  them  in  her  own  possession  until  after  the  death 
of  the  testator,  and  she  received  the  amount  of  the  bills 
as  and  when  the  same  became  due  through  her  bankers. 
And  he  also  found  that  Mary  Weguelin,  on  or  about 
the  30th  of  October,  1828,  paid  the  sum  of  31 1/.  \&s.  ^ 
the  amount  and  produce  of  the  three  bills,  to  the 
Plaintiffs,  the  executors  of  the  said  testator,  but  ex- 
pressly without  prejudice  to  her  claim  thereto. 

These  bills  were  in  the  following  form : 

''  Fort  William,  30th  June,  1827. 
"£124:12#.  8rf. 

**  At  twelve  months  after  date  of  this  our  first 
of  exchange  (second  and  third  of  same  tenor  and  date 
not  being  paid),  pay  or  cause  to  be  paid  unto  Lieut.  CoL 
Thomas  M.  Weguelin  or  order  the  sum  of  pounds  ster- 
ling One  hundred  and  twenty-four,  twelve  shillings  and 
eight  pence,  in  satisfaction  of  interest  on  6  per  cent. 
Promissory  Notes  of  the  Bengal  remittable  debt. 
"  Signed  by  order  of  the  Governor  General  in  Council, 

"  H.  J.  Princep, 

*'  Acting  Secretary  to  the  Government. 

"  To  the  Honorable  the  Court  of  Directors  for 

affairs  of  the  Honorable  United  Company 

of  Merchants  of  England  trading  to  the 

Hast  Indies. 

**  London, 
**  Accepted  by  Order  of  the  said  Court, 
"•/.  X>ar<,  Secretary." 

The 


Rankin 


WgaUBLlN. 
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The  PlaintiflT  Colonel  Rankin  (who  was  an  executor)        1829. 
in  his  affidavit  stated,  that  a  few  days  after  the  testator's 
death,  Mrs.  Weguelin  delivered  the  three  bills  into  his  v. 

bands,  and  ''  asked  his  advice  as  to  the  course  proper 
for  her  to  pursue  with  regard  to  the  bills,  and  he  advised 
her  to  pay  the  same  into  her  bankers  to  be  received 
when  due,  and  Mary  Weguelin  acquiesced  in  such 
advice,  and  deponent,  at  her  request,  carried  the  said 
bills  to  Messrs.  Coutis  and  Co.,  the  bankers  of  Mary 
Weguelin,  and  paid  in  the  same  to  her  account.  And  be 
said,  that  the  amounts  of  the  bills  were  received  by 
Messrs.  CoutU  and  Co,  for  the  account  of  Mary  TFe- 
guelin  (a)  ;  but  it  was  afterwards  agreed  between  Mary 
Weguelin  and  the  deponent  and  the  executors  of  the 
testator  Thomas  Matthias  Weguelin,  that  she  should 
pay  over  the  amount  of  the  bills  to  the  executors,  to 
be  held  by  them,  without  prejudice  to  her  rights,  until 
the  hearing  of  this  cause,  and  accordingly  Mary  We- 
guelin,  on  or  about  the  28th  of  October,  1 828,  paid  the 
amount  of  the  three  bills  (being  311/.  16s.  4d,)  to  the 
said  executors." 

Mary  Weguelin  took  an  exception  to  the  report,  for 
that  the  Master  had  included  the  three  bills  as  part  of 
the  testator's  personal  estate  not  specially  bequeathed. 
**  Whereas  the  Master  ought  not  to  have  included  the 
said  bills  in  such  schedule ;  but  ought  to  have  allowed 
the  Defendant  to  retain  the  same  three  bills  of  exchange, 
or  the  amount  thereof,  for  her  own  proper  use  and 
benefit  as  having  been  a  donatio  mortis  causd  to  this 
Defendant." 

The 

(a)  It  did*not  appear  from  the      been  indorsed  by  Colonel  Wegue- 
papers  in  the  Registrar^B  or  Mas-      tin  or  by  his  executors, 
ter's  offices  whether  the  bills  had 
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1829.  The  exceptions  were  heard  before  Sir  John  Leach  on 

^^^^'^^      the  7th  of  June,  1832. 
Rankih 

V. 

Weouelim.        Mr.  Bicherstelh  for  Mrs.  WegueUn. 

Mr.  Pemberlon  and  Mr.  Rolfe  for  other  parties. 
Sir  ./bAii  ZcacA  (M.  R.)  reserved  jadgment. 


1832. 
June  14.  Sir  John  Leach  (M.  R.)  allowed  the  exception  and 

declared  ''  that  the  gift  of  the  three  bills  of  exchange 
was  a  good  donatio  martiM  cavsA,  and  that  the  De- 
fendant was  entitled  to  the  amount  thereof  for  her  own 
use/'  and  he  ordered  the  amount  to  be  paid  to  her  oot 
of  the  funds  in  Court  (a). 

(c)  Reg.  Ii6.,  B.  1931, foL  2385. 
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COOPER  V.  JOEL. 

July  26,  27. 
ELIZABETH  MACDONALD  assigned  ber  principles  on 

household  furniture,  pictures,  &c.  to  the  trustees  ^Jl'if**  ^ourts 
'  ^  *  of  Equity  pro- 

of her  husband's  will,  by  way  of  indemnity.  She  after-  ceed,  in  order- 
wards  became  considerably  indebted,  and  five  of  her  |J?of  inrtru-*^ 
creditors,  viz.  Joel^  Messrs.  Wright^  Nerwich,  Lazarus  mention  which 
and  Marcus  obtained  judgments  against  her.     Execu-  maybe 

tions  issued  upon  these  judgments,  and  her  household  brought, 
i.      .  .  •  .      ,   .        ,        1      ./r.        ,       A  written 

furniture,   pictures,  &c.  were  seized  by  the  sheriff  and  guarantee  was 

advertized  for  sale  on  the  15th  of  February,  1866.  ^''®°  ^^^'^ 

^'  moneys  pay- 

able by  instal- 

The  trustees  of  her  husband's  will  immediately  gave  ?|*^^j  ^^^£^ 

notice  of  their  bill  of  sale  to  the  sheriff.  was  no' inva- 

lidity on  the 
face  of  it.    In 
The   Plaintiffs   Cooper  and    Matthews  (Mrs.   Mac-  an  action  for 

donaltTs  sons  in  law),  and  her  sons,  were  anxious  to  Jtalinent*"the 

prevent  a  forced  sale  of  the  property,  and  they  entered  Plaintiffs  were 

into  negociations  with  Messrs.  Wright,  who  were  both  ^iS^^^ht, 

judgment  creditors  and  acted  as  the  solicitors  of  the  ■Itl'oueh  there 

,  .  was  a  legal 

other  judgment  creditors,  to  prevent  it.  defence,  the 

instrument 

Ultimately,  terms  were  arranged  between  them,  and  cancelled,  on 

on  the  15th  of  February,  1865,  the  Plaintiffs  and  the  J^e  ground  that 

*^'  '  future  actions 

three  other  persons  signed  a  memorandum,  dated  the  werecontem- 

day  previous,  which  was  in  the  following  terms : —  J^^^  the*future 

"  In  consideration  of  Mr.  Joel  consenting  to  postpone  J®^®?f®  ^^^^^ 

the  the  loss  of 
evidence. 

Where  a  case  stands  over  in  order  that  a  partv  may  proceed  at  law,  and  he  neclects 
to  do  so,  the  Court  treats  the  case  as  if  the  legal  right  had  been  decided  against  him. 

Upon  the  eve  of  a  sale  by  the  sheriff,  J,  B  (a  stranger)  agreed  to  guarantee  the 
judgment  debts,  upon  the  judgment  creditor  **  consenting  to  postpone  the  sale  under 
the  execution."  It  turned  out  that  the  consent  of  another  party  was  necessary  in  order 
to  prevent  the  sale,  and  in  consequence  the  sale  took  place.  A,  B.  gave  notice,  that 
the  consideration  having  failed,  the  guarantee  was  at  an  end.  Heidf  that  A,  B.  was 
not  liaUe  under  the  guarantee. 
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1869.  ^f^^  ^l^  under  the  execution  against  Mrs.  ElizabetA  MaC' 
dotialdj  and  assigning  his  claim  thereunder  as  we  shall 
request,  and  in  consideration  of  his  and  the  other  cre- 
ditors under  named  taking  payment  of  their  debts  as 
hereinafter  mentioned,  we  jointly  and  severally  under- 
take to  guarantee  the  payment  of  the  several  debts 
owing  from  Elizabeth  Macdanald  by  three  equal  instal- 
ments, at  twelve,  twenty-four  or  thirty-six  months  from 
the  date  hereof,  with  interest  at  6/.  per  cent,  per  annum, 
viz.  Mr.  Joel,  2,720L;  E.  and  H.  Wright,  4,300/.; 
Abrtiham  Nenctch,  600/.;  J?.  Lazarus,  660/.;  Mr. 
Marcus,  600/.  And  we  also  jointly  and  severally  agree 
with  each  creditor  to  execute  a  bond  for  securing  the 
same  on  request.  A  satisfactory  policy,  if  possible,  to 
be  effected  on  Mrs.  Macdonaldts  life,  and  kept  up  and 
the  policy  deposited  with  Mr.  Joel  as  further  security. 
Dated  this  14th  February,  1866.    . 

"  C.  H.  Maedonald. 

"J.Cooper. 

"  ff.  W.  Matthews. 

"  E.  Macdonald. 

"  T.  Macdonald." 

Immediately  upon  this  memorandum  being  signed, 
the  Plaintiff  Cooper,  accompanied  by  Wright,  went  to 
the  auctioneer,  who  had  then  sold  a  few  lots,  and  directed 
him  to  discontinue  the  sale,  but  the  auctioneer  declined 
to  do  BO,  stating  that  he  was  acting  under  the  authority 
of  the  sheriff,  and  could  not  acton  TFrt^A/V  instructions. 
The  Plaintiff  Cooper  and  Wright  then  went  to  the  under- 
sheriff,  who,  however,  said  he  could  not  stop  the  sale 
without  the  authority  of  the  trustees,  who  he  said  claimed 
the  goods,  and  consequently  the  sale  went  on,  and  none 
of  the  executions  were,  in  fact,  withdrawn.  Thereupon 
the  Plaintiff's  solicitor,  Mr.  Reece,  on  the  same  16th  day 
of  February,  served  upon  Wright,  on  behalf  of  himself 

and 
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and  tbe  other  judgmeDt  creditors^  a  notice  that  the  ar-  1859. 
rangement  made  with  them  that  morning,  and  the  agree* 
ment  or  undertaking  the  Plaintiffs  then  signed,  ^'  bad 
become  null  and  void,  inasmuch  as  the  consideration 
for  which  they  were  induced  to  enter  into  such  arrange- 
ment and  to  sign  such  agreement  had  failed,  and  that 
the  said  parties  would  not  hold  themselves  bound 
thereby/*  and  requiring  him  to  deliver  up  the  agreement 
or  undertaking  in  order  that  the  same  might  be  forth- 
with cancelled. 

The  auction  proceeded,  and  the  whole  of  the  property 
was  sold. 

The  five  judgment  creditors,  in  February,  1866, 
brought  five  several  actions  against  the  Plaintiff*  Cooper, 
upon  the  guarantee,  to  recover  the  first  instalment  on 
their  debts. 

Cooper  and  McUthews  instituted  this  suit  against  the 
five  judgment  creditors  and  the  three  other  sureties, 
alleging  that  the  guarantee  or  memorandum  was  signed 
and  given  by  the  Plaintiffs  in  consideration  of  and  upon 
tbe  fiuth  that  the  said  sale  should  not  be  commenced, 
or,  if  begun,  that  it  should  be  discontinued  the  instant 
the  same  was  signed,  that  the  consideration  for  the  same 
had  failed,  and  that  the  same  had  become  inoperative 
and  void. 

The  bill  prayed,  that  the  guarantee  of  February,  1856, 
might  be  declared  to  be  inoperative  and  void,  and  that 
the  same  might  be  cancelled,  and  that  the  Defendants 
might  be  restrained  from  proceeding  upon  it  at  law 
against  the  Plaintiffs. 

A  motion  was  made  on  the  I8th  of  November,  1867, 

for 
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for  an  injunction  to  stay  those  proceedings,  which  was 
ordered  to  stand  over  until  after  the  trial  of  the  fi?e 
actions.  On  the  12th  o{  April,  1859,  judgment  of  nan 
pros,  for  not  proceeding  to  trial  after  notice,  was  signed 
in  each  of  the  five  actions. 

The  cause  now  came  on  for  hearing. 

The  Defendant  Wriffhi  filed  an  affidavit,  stating  that 
the  Plaintiff  Cooper  had  gone  out  of  business  in  con- 
sequence of  pending  liabilities.  It  specified  a  number 
of  bills  of  sale  given  by  him,  and  stated  that  he, 
Wright,  believing  that  Cooper,  in  case  of  a  verdict 
going  against  him,  would  not  or  could  not  pay,  but 
would  take  the  benefit  of  the  Insolvent  Act,  had  deter- 
mined himself  and  advised  the  other  parties  to  the 
guarantee  not  to  prosecute  the  actions  for  the  present 
That  thereupon  judgment  of  non  pros  was  signed. 

Mr.  R.  Palmer  and  Mr.  Hardy  for  the  PlaintiflTs. 

Mr.  Speed  for  the  Defendants. 

Simpson  v.  Lord  Howden  (a) ;  Hayward  v.  Dims- 
dale  (ft) ;  Ryan  v.  Mackmath  (c)  were  cited. 


The  Master  of  the  Rolls. 

July  27.  After  reading  the  evidence  very   carefully   I   have 

come  to  the  conclusion  that  the  Plaintiff  is  entitled  to  a 
decree.  It  was,  in  the  first  place,  contended,  on  behalf 
of  the  Defendants,  that  the  Court  had  no  jurisdiction  to 

order 

-  (a)  3  MuL  if  Cr.  97.  (c)  3  Bro.  C.  C.  14. 

(6)  17  Va.  111. 


CASES  IN  CHANCERY.  317 

order  the  instrumeDt  io  question  to  be  delivered  up;  1859. 
but  I  am  of  a  different  opinion.  The  principle  upon 
whith  the  CSourt  orders  a  legal  instrument  to  be  delivered 
up  is  well  expressed  in  Simpson  v.  Lard  Howden  {a\ 
and  the  authorities  there  cited.  That  principle  may  be 
thus  stated : — If  a  legal  instrument  has  stated  on  the 
iace  of  it  the  defect  which  makes  it  impossible  to  sue  at 
lawy  this  Court  will  not  interfere ;  but,  if  a  legal  instru- 
ment has  no  defect  on  the  face  of  it,  but  by  reason  of 
the  circamstan<:es  connected  with  it,  it  would  be  ine- 
quitable to  allow  a  person  to  proceed  at  law  upon  it,  or 
if  there  be  a  good  legal  defence,  not  appearing  on  the 
instrument  itself,  which  the  lapse  of  time  may  cause  the 
person  chargeable  upon  the  instrument  from  loss  of  the 
evidence  necessary  for  his  defence  at  law  to  be  unable 
to  make  available,  then  this  Court  will  interfere  and 
order  the  instrument  to  be  delivered  up  to  be  cancelled. 
To  use  the  words  of  Lord  Cottenham{Jb\  the  Court  orders 
such  documents  to  be  delivered  up  in  consequence  of 
**  the  danger  that  the  lapse  of  time  might  deprive  the 
party  to  be  charged  upon  it  of  the  means  of  defence.'* 
I  am,  therefore,  of  opinion  that  the  Court  has  jurisdic- 
tion in  this  case,  because  there  is  no  legal  defect  appa- 
rent on  the  face  of  this  guarantee. 

The  next  question  upon  the  hearing  of  the  case  is 
this:— This  is  a  bill  to  restrain  an  action  brought 
upon  a  guarantee.  I  was  of  opinion,  upon  the  hear- 
ing of  a  motion  for  an  injunction,  that  the  question 
depending  upon  matters  of  fact  would  be  much  better 
tried  at  law  than  in  equity,  and  accordingly,  on  the 
18th  of  November,  1857,  I  directed  the  motion  to  stand 
over  until  after  the  trial.  This  cause  is  now  brought 
on  in  July,  1859,  about  a  year  and  a  half  after  that 
Ume.    The  Plaintiffs  in  the  actions  at  law  have  not 

thought 

(a)  3  My/,  i  Cr.  97.  (6)  Ibid.  102. 
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1859.  thought  fit  to  proceed  with  them  and  they  have  been 
non  pros^df  which  is  eqaivalent  to  the  dismissal  of  a 
bill  for  want  of  prosecution.  I  must  treat  that  rfB  a 
verdict  against  them.  In  this  Court,  when  there  is  a 
question  to  be  tried  at  law,  the  Court  orders  the  cause 
to  stand  over  for  a  year,  with  liberty  to  the  party  to 
bring  such  action  as  he  may  be  advised,  and  if  he  do 
not  proceed  at  law,  the  Court  determines  the  case  as  if 
the  action  had  been  brought  and  decided  against  him. 
The  Defendants  say,  it  was  useless  to  proceed  in  the 
actions,  as  three  bills  of  sale  had  been  registered  against 
the  Plaintiff  Cooper,  and  they  add  that  if  they  had  pro- 
ceeded and  had  recovered  judgment,  it  would  only  have 
driven  Cooper  through  the  Insolvent  Court.  I  think 
this  Court  cannot  go  into  the  question  of  the  greater  or 
less  degree  of  solvency  of  the  Plaintiff;  it  must  deter- 
mine upon  the  facts,  and  the  Defendants  having  had  an 
opportunity  of  trying  the  action,  and  having  failed  to  do 
so,  it  must  be  considered  as  if  it  had  been  tried  and 
decided  against  them. 

I  have  considered  it  my  duty  to  read  and  consider 
the  evidence,  for  I  thought  that  it  might  not  be  satisfac- 
tory to  the  parties,  if  I  were  to  determine  the  case  as  if 
there  had  been  a  verdict  against  the  Plaintiffs  at  law,  I 
have^  therefore,  read  and  considered  the  evidence,  and 
upon  that  evidence  I  think  the  Plaintiff  is  in  the  right 

The  case  is  this : — ^There  were  five  executions  upon 
five  judgments,  and  the  sheriff  who  had  taken  posses- 
sion of  the  lady's  property,  which  was  considered  of 
great  value,  was  about  to  sell  it.  The  Plaintiffs  and 
three  other  persons  went  to  the  execution  creditor  and 
said  "  we  will  give  you  a  guarantee  for  the  debts,  pay- 
able by  instalments,  provided  you  consent  to  stop  the 
sale,"  and  thereupon  the  execution  creditor  did  consent. 

But 
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But,  when  they  came  to  the  auctioneer,  it  appeared  that  1859. 
their  conseDt  was  not  sufficient  to  stop  the  sale,  and 
that  it  required  the  consent  of  other  pervons.  Accord- 
iogly*  ^be  auctioneer  did  not  stop  the  sale,  and  two 
hours  later,  on  the  same  day,  the  persons  who  had  given 
the  guarantee  gave  notice  that  as  the  sale  was  going  on 
the  guarantee  was  at  an  end.  Now  the  first  question  is 
what  were  the  rights  of  the  parties  ?  I  am  of  opinion 
that  the  guarantee  was  at  an  end,  and  that  it  is  impos- 
sible to  say  that  the  guarantee  was  to  be  given  in  case 
the  execution  creditor  consented  to  stop  the  sale, 
although  such  consent  was  ineffectual  to  produce  the 
object  for  which  it  was  given.  The  common  sense  and 
bona  fides  of  the  transaction  is,  provided  they  could,  by 
means  of  such  consent,  stop  the  sale.  The  guarantee 
proceeded  upon  a  common  understanding  between  them, 
that  the  consent  would  be  effectual  for  that  purpose. 
The  object  was  to  stop  the  sale,  not  to  make  the  execution 
creditor  utter  some  unmeaning  words.  Accordingly,  I 
think  that  being  unable  to  stop  the  sale,  the  notice  given 
by  them  that  the  guarantee  was  at  an  end  was  effectual. 

Evidence  was  gone  into  to  shew  that  the  agreement 
was  revived  on  the  following  day,  and  that  the  sale  was 
allowed  to  proceed  for  the  next  five  days,  in  conse- 
quence of  the  Plaintiffs  being  of -opinion  that  the  pro- 
perty, so  far  from  being  sacrificed,  was  selling  benefi- 
cially. But  afler  reading  the  evidence,  I  am  satisfied 
that  no  fresh  agreement  was  come  to,  and  that  the  first 
agreement  was  put  an  end  to  when  the  notice  was 
given. 

In  that  state  of  circumstances,  I  think  that  the  De- 
fendants could  not  succeed  at  law,  and  that  this  would 
have  been  a  good  defence  to  the  actions.  But,  as 
the  case  which  is  made  by  the  Defendants,  upon  the 

TOL.  xxvii—ii.  Y  affidavits. 


Cooper 

V. 
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1859.  affidavits,  confessedly  or  professedly  is,  that  tlie  pro- 
ceedings at  law  are  only  suspended,  as  tliey  say  ''for 
the  present/'  their  argument  being,  that  they  may  sue 

Joel.  again  upon  a  fresh  instalment  under  the  guarantee 
becoming  due,  I  am  of  opinion  (referring  again  to  the 
principle  laid  down  by  Lord  Cottenham  in  the  case  I 
have  referred  to)  that  as  lapse  of  time  might  deprive  the 
Plaintiffs  chargeable  upon  this  document  of  the  means 
of  defence,  and  as  the  Defendants  may  hold  it,  and 
profess  to  hold  it,  for  the  purpose  of  suing  at  a  future 
time,  this  Court  ought  to  interfere  and  direct  it  to  be 
delivered  up. 

Therefore  I  must  make  a  decree  to  that  effect,  and 
the  costs  must  follow  the  event. 

Note.— Affirmed  by  Lord  OmpMlf  L.  C,  17th  Dec.  1850. 


BAKER  V.  RICHARDS. 


July  18. 

A  testator  be-    T^Y  his  Will  dated  in  1844,  the  Rev.  John  Lloyd  ie- 

^e^^^^^L^  ^'^^^  ^^^  ^®®'  ®»^^^  *^  Hindolveston  and  Bumeyj 

to  his  wife  ab-   in  Norfolk,  to  Goodwin  in  fee,  in  trust  for  his  widow, 
he  devised  two  Elizabeth  Lloyd,  for  her  life,  and  after  her  decease,  in 

real  estates  to    trust  to  sell,  and  hold  one-fourth  of  the  produce  for  his 

her  for  life,  .  _  _      .  .  * 

and  after  her    Sister  Elizabeth  Lewis  and  her  children,  one-fourth  for 

foTMle^andT*'  ^^  children  of  his  deceased  brother  Francu  Lloyd,  one- 
division  fourth  for  the  children  of  his  deceased  brother  Edward 
parties"  Ha7-  -^V^f  ^^^  ^^^  remaining  one-fourth  for  the  childrea 
mg  sold  one  of  of  his  deceased  sister  Jane  Richards.  Afler  a  specific 
the  estates,  he,  #./..  o  -»  ./.*.« 
made  a  codicil  bequest  of  furniture,  &c.,  and  a  gift  of  a  legacy  to 

tnirtfe"and*     ^oodwin  for  his  trouble,  the  testator  gave  the  residue 

authorizing  the  of 

sale  of  the  re- 
maining estate  at  any  time,  and  he  gave  the  produce  thereof  to  his  wife  for  life,  and 
then  "  upon  the  trusts  and  for  the  intents  and  purposes  in  his  will  expressed  and 
declared  as  concerning  all  his  real  and  personal  estate ;  and  in  all  other  respects  he 
confirmed  his  will.  Held^  that  the  produce  of  the  estate  was  not  divisible  amongst 
fdl  the  devisees  and  legatees  rateably,  but  was  subject  to  the  trasU  decUored  by  the  will. 
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of  bis  personal  esUte  to  his  wife  absolotely,  in  case  she       1859. 

survived  him  (which  happened).  v^^/-'^ 

Ba&br 

In  1848,  the  testator  made  a  codicil,  by  which,  after    »«««^m». 
reciting  his  will,  and  that  he  had  sold  his  Burney  pro* 
perty  and  invested  the  produce,  he  appointed  Mason  to 
be  trustee  and  executor  in  the  place  of  Goodwin.    He 
then  proceeded  thus  : — 

"  I  do  hereby  authorize  and  empower  her,  my  wife, 
Elizabeth  Lloyd,  and  George  Mason,  at  any  time  after 
my  decease,  to  sell  and  dispose  of  all  or  any  part  of  my 
real  estate  at  Hindolveston,  in  such  manner  as  they  shall 
think  proper,  and  to  convey  the  same  to  the  purchaser 
or  purchasers  thereof,  and  in  all  respects  to  exercise  the 
powers  and  trusts  for  effecting  and  completing  any  sale 
or  sales  which  in  my  said  will  are  expressed.  And 
I  do  hereby  declare,  that  the  receipt  or  receipts  of  her  my 
said  wife,  and  the  said  George  Mason,  shall  eifectually 
discharge  the  person  or  persons  paying  any  purchase- 
money  to  them.  And  I  do  hereby  declare,  that  the  said 
George  Mason,  his  executors,  administrators  and  assigns, 
shall  stand  and  be  possessed  of  the  money  that  shall 
arise  from  such  sale  or  sales  as  are  hereby  authorized 
to  be  made,  upon  trust  to  invest  the  same  in  the  £3  per 
Cent.  Consolidated  Annuities  or  other  securities,  as  they, 
in  their  discretion,  shall  think  fit.  And  upon  further 
trust,  to  permit  and  empower  my  wife  to  receive  the  divi- 
dends and  interest  of  the  funds  and  securities  whereon 
the  said  moneys  shall  be  invested  daring  her  natural  life, 
and  after  her  decease,  shall  stand  and  be  possessed  of 
the  said  funds  and  securities,  and  the  dividends  and 
interest  of  the  same,  upon  the  trusts  and  for  the  intents 
and  purposes  in  my  said  mil  expressed  and  declared  as 
concerning  all  my  real  and  personal  estate.  And  I  give 
and  bequeath  unto  the  said  George  Mason  (instead  of 
the  said  Harvey  Goodwin)  the  sum  of  401.  as  an  acknow« 

y  2  ledgment 


Baker 

V. 
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1859.       ledgment  for  his  trouble  in  the  execution  of  all  the 
trusts  of  my  said  will,  to  be  paid  to  him  clear  of  de- 
duction for  legacy  duty  within  twelve  months  after  my 
Richards,     decease ;  and,  in  all  other  respects,  I  confirm  my  said 
will." 

The  testator,  John  Lloyd,  died  in  July,  1848. 

After  his  decease  his  widow  and  Mason  sold  the 
Hindoheston  estate,  and  the  produce  was  invested  in 
766/.  Consols. 

The  widow  died  in  1854,  and  the  PUintiff,  who  was 
interested  under  her  will,  instituted  this  suit,  praying 
that  the  rights  of  all  parties  to  the  produce  of  the  Hin- 
dolveston  estate  might  be  ascertained  and  declared. 

Mr.  22.  Palmer  and  Mr.  Beavan  for  the  Plaintiff, 
argued,  that  as  the  produce  of  the  Hindolveston  estate 
was  bequeathed  upon  the  trusts  declared  in  the  will  con- 
cerning all  the  real  and  personal  estate,  the  produce 
ought  to  be  divided  rateably  between  the  devisees  and 
legatees.  That  a  contrary  construction  would  require 
the  words  ''all"  and  '' personal"  to  be  struck  out  of  the 
will. 

Secondly.  That  the  produce  had  been  converted  into 
personalty,  and  passed  under  the  residuary  bequest  to 
the  widow. 

Mr.  Lloyd,  for  the  children  of  the  testator's  brothers, 
contri,  argued,  that  the  testator  merely  intended  the 
produce  of  the  one  estate  to  be  subject  to  the  trusts 
which  he  had  declared  as  to  both,  and  he  pointed  out 
the  diflSculties  which  would  arise  in  dividing  the  pro- 
duce 
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duce  rateably  amongst  all  the  persons  taking  under  the       1859. 

will.  v--v^ 

Baker 

Mr.  Baggalay  for  the  heir.  Ricbarm. 

Mr.  Wickens  for  the  trustee. 


The  Master  of  the  Rolls. 

I  think  the  codicil  must  be  treated  as  a  continuation 
of  the  will.  I  am  satisfied  that  the  testator  never 
intended  to  apportion  the  produce  of  the  Hindolvettan 
estate  between  all  the  persons  taking  benefits  under 
his  will.  It  is  very  obscure,  and  I  must  take  a  common 
sense  view  of  it.  I  think  the  produce  of  the  Hindoir 
veston  estate  is  subject  to  the  same  trusts  as  those 
declared  respecting  it  in  the  will,  but  as  there  is  an 
intestacy  as  to  one-fourth,  it  will  go  to  the  heir  at  law. 


Note.— Sf€  Eindle ▼.  Taylor, 20  Beav.  109, and6DeG.,M.^  G. 
577;  Baskett  y.  Loc^e,  23  Beav.  138. 
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Re  BROWNE'S  WILL. 

July  29. 

Bequest  of       rflHE  testator  bequeathed  to  his  three  tmstees,  who 

{^"•^jjy^^.  ^«r«  ^^^  ^'*  executors,  the  sum  of  3,000/.  £3 

chase  a  life       per  Cent.  Consolidated  Annuities,  upon  trust  to  invest 

lady,  to  be  held  ^^  same  in  the  purchase  of  a  government  annuity,  or  if 

for  her  sepa*     fVotn  any  caiise  a  difficulty  should  arise  as  to  the  pur- 
rate  use  with-     ,  /  ...  ^      i. 
out  power  of     chase  of  a  government  annuity,  then  in  an  otnce  for 

andTn  case  of  ^^^  insurance  of  life,  or  in  some  other  good  security,  to 
her  illness  or    be  payable  during  the  life  of  Louisa  Harris;  and  to 

tesuuor  gave  *  ^  ^^^  "P^"  ***"**  *^  P^7  ^^^  same  unto  Louisa  Harris 
the  trustees  a  for  her  sole  and  separate  use,  free  from  the  debts  or 
power  as  to  the  control  of  any  husband,  and  so  that  she  should  not 

application  of  anticipate  the  same.  And  he  declared  that  her  receipt 
the  annuity,  ^  "^ 

for  her  main-    should  be  a  discharge  for  the  same,  but  that  in  case  of 

portorothe^    ^'^ess  or  other  incapacity  of  Louisa  Harris  to  give 

wise  for  her      such  receipt,  it  should  be  lawful  for  his  trustees,  in 

nefit^^The      ^^^^^  discretion  and  of  their  uncontrollable  authority, 

legatee  being  to  dispense  with  the  same,  and  to  manage  the  said 
unmarried,  •  i    r  .  .7  r 

Held  that  she   annuity,  and  from  time  to  time  to  apply  the  same  for 

a  transfe^^V^  the  maintenance  and  support,  or  otherwise  for  the  per- 

the  Consols,      sonal  beneBt  of  Louisa  Harris,  during  her  life,  at  such 

times  and  in  such  manner  as  his  trustees  should  think 

most  conducive  to  her  comfort  and  convenience. 

Louisa  Harris,  who  was  unmarried,  being  advised 
that  she  was  entitled  to  have  the  3,000/.  Consols  trans- 
ferred to  her,  instead  of  the  annuity  directed  to  be  pur- 
chased therewith,  elected  to  have  the  sum  of  Consols 
transferred  to  her  instead  of  the  annuity,  and  she  gave 
the  executors  notice  requiring  them  to  transfer  it  to  her. 
They  refused  so  to  do,  and  paid  the  amount  into  Court 
under  the  Trustee  Relief  Act. 

Louisa 
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Louita  Harris  now  presented  a  petition^  praying  a 
declaration  that  ehe  was  entitled  to  the  3,000/.  Cousolg, 
and  that  it  might  be  traoaferred  to  her  accordingly. 

Mr.  Seiwyn  and  Mr.  FiscAer  cited  Ford  v.  Bailey  (a). 

Mr.  Hobkauie  for  the  executors. 

Tke  Master  of  tJie  Rolls  held  that  the  Petitioner 
was  entitled  to  have  the  Consols  transferred  to  her. 

(o)  17  Beov.  303. 


CAMPBELL  V.  BOUSKELL. 


July  20,  21. 


rriHE  testatrix  died  in  1841,  she  had  an  illegitimate  A  testatrix. 

^      daughter,  Ann  Fell,  who  had  seven  children,  viz.  f^j^^^  h[  trust 

Mary  Fell,  James  Fell,  John  Fell,  Samuel  Fell,  Ann  for  her  grand- 

Campbell,   Margaret  Ashbumer   and   jEliza   Coward,  name)  and' 

Some  of  these  had  children  then  living.  *]? *''J"?^'  fj 

^  M.  F.  should 

appoint,  and  ia 
The  testatrix  at  her  death  had  one  nephew,  James  appointment^ 
Bouskell,  and  one  niece  Margaret  Ashbtarner  ;  and  she  Jjpo"  *™"*  ^5 
had  had   another  nephew  {James  Proctor)^  who  had  nephews  and 
died  in  1826,  leaving  two  children,  John  Proctor  and  °hX^JJJ"ective 
Ann  Ireland.  lawful  issue, 

and  also  the 
issue  (if  any) 

The  testatrix,  by  her  will  dated  in  1837,  devised  her  °<f  ¥'  *''  *?^ 
•^  ^  '  theilr  several 

real  estate  to  two  trustees  in  fee,  upon  trust  for  her  and  respective 
daughter  Ann  Fell  for  life,  and  afterwards  for  her  ig",?or^W' 

"  granddaughter  "  Mary  Fell,  for  life,  and  then  upon  as  tenants  in 

,  common.  No 
tne  nephews  or 
nieces  were 
mentioned  in  the  will.  M.  F.  died  without  appointing.  Hip/</,  that  there  was  no  gift 
by  implication  to  the  grandchildrerr  and  their  issue.  Secondly,  that  the  words  '*  my 
aforesaid  nephews  and  nieces"  could  not  be  read  '*  my  aforesaid  grandsons  and  grand- 
daughters." Thirdly,  that  the  gift  to  the  nephews  and  nieces  was  not  void  for  uncer- 
Uiiitj,  and  lastly,  that  they  took  in  tail. 
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1869.  the  trusts  following : — Upon  trust  "  for  all  and  every 
the  lawful  issue,  if  any,  of  my  said  granddaughter,  and 
my  grandsons,  James  Fell,  John  Fell  and  Samuel  Fell, 
and  their  respective  issue,  and  my  granddaughters,  Ann 
Campbell,  Margaret  Ashburner  and  Fliza  Coward,  and 
their  respective  lawful  issue,  for  such  estates,"  &c.,  &c., 
"  as  she,  my  said  granddaughter  Mary  FeU,"  shall  by 
will  appoint,  ''and  in  default  of*'  any  such  appoint- 
ment, then  upon  trast  that  the  trustees  should  ''stand 
and  be  possessed  thereof,  for  the  use  and  benefit  of  my 
aforesaid  nephews  and  nieces  and  their  respective  lawful 
issue,  and  also  the  issue  (if  any)  of  my  said  grand- 
daughter Mary  Fell,  and  their  several  and  respective 
heirs  and  assigns  for  ever,  nevertheless  not  as  joint 
tenants,  but  as  tenants  in  common." 

The  testatrix  had  not  named  any  nephew  or  niece  in 
her  will. 

The  testatrix  died  in  1841 ;  Mary  Fell  died  unmar- 
ried in  September,  1857,  and  without  having  executed 
her  power;  and  Ann  Fell  died  in  October  in  the  same 
year,  and  thereupon  difficulties  arose  as  to  who  were 
entitled  to  the  real  estate. 

Of  the  seven  grandchildren,  Ann  Campbell  died  in 
1848,  leaving  issue,  but  the  other  five  grandchildren 
survived  the  tenants  for  life,  and  four  of  them  had 
children. 

The  nephew,  James  Bouskell,  died  in  1862,  and  his 
son,  James  Bouskell,  was  heir  to  the  testatrix. 

The  niece,  Margaret  Ashburner,  had  died  in  1862 
without  issue. 


The 
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The  great  nephew,  JbAn  Proctor,  and  the  great  niece,        1869. 
Ann  Ireland  (the  children  of  James  Proctor,  who  had 
died  in  1825),  were  still  living. 


Campbell 

V. 
BOUSKBLL. 


The  bill  prayed  that  the  rights  oF  the  parties  might 
be  declared.    The  cause  now  came  on  for  hearing. 

Mr.  W.  Pearson,  for  the  Plaintiffs,  argued,  that  the 
Defendants  James  Fell,  John  Fell,  Samuel  Fell,  Mar- 
garet  Ashburner,  Eliza  Coward,  and  the  respective 
lawful  issue  of  them  and  of  Ann  Campbell  deceased, 
who  were  living  at  the  death  of  Mary  Fell,  became  and 
were  now  beneficially  entitled  equally  between  them  to 
the  real  estate  for  estates  in  fee  simple  in  possession. 

First,  because  the  power  to  appoint  in  favor  of  the 
grandchildren  and  their  issue  created  an  implied  gift 
to  them  under  the  doctrine  of  Brown  v.  Higgs(a); 
Jarman  on  Wills  {b).  Secondly,  because  the  testa* 
trix,by  the  gift  to  her  '^  aforesaid  "  nephews  and  nieces, 
(she  not  having  previously  mentioned  any,)  must  have 
intended  the  persons  she  had  previously  named,  that  is, 
her  grandchildren.  He  argued,  that  grandchildren  might 
take  under  the  description  of  nephews,  which  was  one 
of  the  examples  given  oF  its  meaning  in  Johnson's  Die- 
tionary,  the  word  "  Nephew"  being  derived  from  Nepos, 
a  grandson. 

Mr.  Fitzhugh,  in  the  same  interest,  referred  to  Rich- 
ardson's Dictionary, "  Nephew ;"  Webstej^s  Dictionary, 
"  Nephew;"  Timothy{c),  where  the  Greek  word  "Ixyova" 
was  used  in  the  same  sense. 

The 

(a)  4   Ve»,  708  ;  5  Va.  496 ;  (6)   Vol.  1,  p.  461  {2nd  ed.) 

8  Va.  561.  (0  1  EpiiU  c.  5,  ».  4. 
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y}^^  The  Master  of  the  Rolls. 

AMPBELi.  J  ^^  ^^  opinion  that  it  is  impossible  to  read  ''nephews 
BousKZLL.  and  nieces"  as  ''grandsons  and  granddaughters.**  Where 
a  testator  uses  the  words  "  grandsons  and  granddaugh- 
ters" in  one  part,  and  "  nephews  and  nieces'*  in  another 
part  of  his  will,  it  is  impossible  to  hold  that  he  means 
the  same  persons,  nor  can  the  word  "^aforesaid "  make 
any  diflference.  It  would  be  doing  great  violence  to  the 
words  of  a  will. 

Nor  can  it,  in  my  opinion,  be  justified  by  reference  to 
ancient  authorities,  which  shew  that,  in  some  instances, 
when  a  man  spoke  of  his  grandsons  and  nephews  he 
considered  the  expressions  as  equivalent. 

The  consequence  is,  that  the  case  of  the  Plaintiffs 
fails,  and  the  bill  ought  to  be  dismissed,  as  they  have 
no  interest  in  the  estate. 


Mr.  C.  Sail,  for  the  Defendant  James  Bouskell, 
asked  the  Court  to  put  a  construction  on  the  will. 

He  argued,  first,  that  the  gift  was  void  for  uncer- 
tainty, for  it  was  to  "  my  aforesaid  nephews  and 
nieces,"  and  none  were  previously  or  subsequently 
mentioned.  That  the  word  "aforesaid"  was  necessarily 
a  component  part  of  the  description  and  must  be  satis- 
fied. Secondly,  that  if  the  Court  decided  in  fiivor  of 
the  nephews  and  nieces,  then  that  they  took  estates 
tail;  and  as  Margaret  died  without  issue,  there  was 
an  intestacy,  and  that,  therefore,  James  Bonskell,  the 
heir  at  law,  was  entitled  to  the  whole  estate.  That  as 
Margaret  had  no  issue,  either  at  the  date  of  the  will 
or  at  the  testator's  death,  the  case  came  within  Wild's 

Case 
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Case  (a),  for  the  issue  could  not  take  concurrently  with 

their  parents ;  and  that  if  Margaret^  one  of  the  objects 

of  the  gift,  took  in  tail^  the  other,  James,  roust  neces-  «. 

sarily  take  the  same  estote.  Bousmlu 

Mr.  Dewsnap  for  the  younger  children  of  James 
Bouskell,  and  for  John  Proctor  and  Ann  Ireland, 

The  Master  of  the  Rolls. 

This  will  is  very  obscure;  but  I  think,  in  the  first 
place,  that  the  words  ''  my  aforesaid  nephews  and 
nieces"  must  mean  **  all  my  nephews  and  nieces.''  Sup- 
pose a  testator  had  used  these  words  alone  in  his  will, 
viz. : — **  I  give  all  my  real  estate  to  my  aforesaid 
nephews  or  nieces,"  would  it  be  possible  for  this  Court 
to  hold  that  the  testator  died  intestate  ?  On  the  con- 
struction I  put  ou  this  sentence  yesterday,  the  word 
'*  aforesaid"  has  no  meaning*  and,  in  my  opinion,  it 
would  be  a  strong  thing  to  say  that,  because  the  tes- 
tatrix has  not  specified  the  whole  class,  none  are  en- 
titled. I  think  the  whole  of  the  nephews  and  nieces 
take.  The  class  is  to  be  ascertained  at  death  of  testa- 
trix, and  can  only  include  persons  who  survived  her 
and  their  lawful  issue,  and  would  exclude  those  who 
had  predeceased  her. 

I  can  only  read  the  subsequent  words  as  words  of 
limitation,  and  I  think  the  nephew  and  niece  took 
estates  tail  as  tenants  in  common. 

I  must,  therefore,  make  a  declaration  that  the  testa- 
trix's nephew  James  Boushell,  and  her  niece  Margaret 
AsAbumer,  in  the  events  which  have  happened,  took 
the  hereditaments  and  real  estate  as  tenants  in  common 
in  tail,  subject  to  the  life  interests  of  Ann  Fell  and 
Mary  Fell,  and  that  the  remainder  in  fee  was  undis- 
posed of  by  her  will. 

(a)  6  Reportt,  170. 
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Re  HARVEY. 

AhgUSi  1. 

The  lUspon-    ^T^HIS  was  a  petitioa  presented  against  a  solicitor  of 

pointed  a         appointed  a  member  of  a  committee  to  investigate  the 

committee  of  a  ^^^^rs  of  a  mining  company,  established  and  working 

company,  with  under  the  cost-book  system,  called  "  The  Great  Sheba 

promise  tvo      Consols  Mining  Company  ;"  and  that,  as  sach  member 

"""th  th***'       of  the  committee,  he  had   power  to  compromise  two 

probation  of     snits  brought  on  behalf  of  the  said  company  against 

mftt^^     Sergeant  and  Rattenhury:   That,  with  the  approbation 

promised  them  of  two  fellow  committeemen,  he  had  received  from  the 

the  money.       Defendants  respectively  50/.  and  302.  in  full  satisfac- 

A  rammary      ^ion,  but  on  behalf  of  the  company,  and  to  be  accounted 

application  m.      ^  * 

that  he  might   for  and  paid  by  him  to  the  company  or  to  the  secretary 

monr^/b^  ^^^^^^*  That  he  refused  to  pay  these  sums,  pretend- 
struck  off  the  ing  that  the  company  could  not  give  him  a  proper 
fused  with  receipt,  and  that,  thereupon,  the  company  offered  that 
he  should  pay  the  money  into  Court  in  the  name  of 
himself  and  of  Mr.  VoMghan  Prance,  the  solicitor  of  the 
company,  to  abide  the  decision  of  counsel,  as  to  whether 
the  company  could  give  him  a  proper  receipt,  but  that 
he  refused  either  to  accept  the  offer  or  pay  the  money 
to  the  company,  or  to  any  one  on  its  behalf. 

The  Petitioner  (the  purser  of  the  mining  company) 
presented  this  present  petition,  praying  that  the  soli- 
citor might  be  ordered  to  pay  the  50/.  and  302.  to  the 
secretary  of  the  company,  or  that  he  might  be  removed 
from  the  rolls  of  the  Court 


Mr.  Swanston^  jun.,  in  support  of  the  petition,  ar- 
gued. 
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gued,  that  in  a  case  of  this  description,  it  was  the  prac-        1859. 
tice  of  the   Court   to  proceed   summarily   against  its      ^'^^^^'^^ 
officers,  by  ordering  payment  of  moneys  received  by      Haryet. 
them.     He  cited  lie  Aitkin  (a) ;  Hughes  v.  Mayre  (ft) ; 
Ex  parte  Grubb{c);  He  Oliver  {d);  and  see  Ttflee  v. 
Webb{e). 

Mr.  JTessel  contrd  was  not  heard. 


The  Master  of  the  Rolls. 

This  is  a  very  novel  petition ;  and  if  I  acceded  to  it, 
I  should  expect  a  considerable  number  of  similar  appli- 
cations. The  case  is  nothing  more  than  this: — A  com- 
pany appointed  a  solicitor  and  other  members  to  be  a 
committee  to  compromise  two  debts,  and  they  accept 
80/.  from  the  debtors,  which  is  received  by  the  solicitor. 
The  company  then  come  here  and  ask  that  the  solicitor 
may  pay  over  the  money  or  be  struck  oiF  the  rolls.  If 
he  has  acted  as  the  solicitor  of  the  company,  then  by 
the  ordinary  mode  of  application  to  the  summary  juris- 
diction of  the  Court,  they  may,  by  an  order  of  course, 
get  an  account  and  an  order  on  him  to  pay  what  is 
due  from  him.  If  he  has  not  acted  as  the  solicitor  of 
the  company,  then  it  is  either  a  simple  case  of  assumpsit, 
where  the  money  may  be  recovered  at  law,  or  it  is  a 
question  of  accounts  between  them  to  be  taken  in  the 
usual  manner.  But  here  the  Petitioner  asks  to  strike  a 
solicitor  off  the  rolls  unless  he  pays  him  80/.,  which  he 
alleged  to  be  due.  This  is  the  first  application  of  the 
sort  I  have  ever  met  with,  and  I  must  refuse  it  with 
costs. 

(a)  4  Barn.  Sr  Aid.  47.  (d)  2  AdoL  Sf  Ell  620. 

(6)  3  Term  Rep.  275.  (e)  14  Beav.  14. 

(r)  5  Taunt.  206. 
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JACQUET  V.  JACQUET. 

June  12, 15. 

A  testator  HPHE  testator  .was  resident  in  Jamaica.  He  had  two 
SaTwfates  plantations  called  "  Contenr  and  "  J^wom."     By 

with  his  debts,  his  will  dated  in  1832,  the  testator  requested  his  exe- 
h?s  C.^lanta-  ^^^^^^  ^^  "  P^Y  *"d  discharge  his  funeral  expenses  and 
tion  in  trust  to  all  just  and  legal  demands  that  might  be  against  him/' 
He  died  in  '  "  ^^^^  ^^^  payment  of  which  (he  said)  I  do  chai^  and 
1834,  and  the  make  liable  all  my  property  in  Jamaica  both  real  and 

produce  of  j  r     t       j 

C.  being  in  personal,  &c.  "  It  is  my  desire,  and  I  do  hereby 
£*i859"t^af '  ^^^^^^  ^^^^  ^y  executors  hereinafter  named,  or  such  of 
the  creditors  them  as  shall  qualify  under  this  my  will,  do  dispose 
barred  as  to      ^^  *^^  freehold  of  Content  plantation,  with  the  build- 

the  fund  in       ings  thereon,"  &c.  "  the  moneys  arising  from  the  sale 

Court,  a  trust      .^       -.         .  ..    ,  ,      "1.      . ,     .  ^ 

liaving  been      thereof  to  be  appned  to  the  liquidation  of  my  debts, 

favOT^bL"t*th1t  *^"^  ^^^  overplus  (if  any)  to  fall  into  the  residue  of  my 
they  were  estate.  All  the  rest,  residue  and  remainder  of  my  pro- 
throther  real  P^^y  ^^  Jamaica,  but  subject  to  the  payment  of  my 
estates,  they  debts  and  legacies  comprised  of  Epsom  plantation/'  &c. 
having  a  mere    «        ^.        ,  *.  .  »         ,  .  . 

charge  ^^'9      ^^d  everythmg  else  on  the  plantation  or  else- 

thereon.  where  in  Jamaica,  of  whatsoever  nature  and  kind,"  he 

gare,  devised  and  bequeathed  to  certain  persons  whom 
he  named. 

The  testator  died  in  1834,  and  in  1843  the  plan- 
tations were  sold  to  Philip  Jacket  and  the  money  was 
in  Com-t.  The  Chief  Clerk  found  that  a  debt  of  318/. 
was  still  due  to  Spicer,  and  that  he  had  a  claim  to  that 
amount  on  the  trust  funds.  The  question  was,  whether 
the  real  estate  was  charged  with  the  debt,  and  whether 
his  remedy  against  the  estate  and  the  produce  was  or 
not  barred  by  the  Statute  of  Limitations. 

The 
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The  Plaintiff  took  out  a  smnmons  to  vary  the  cer- 
tificate by  finding  that  he  had  no  claim  on  die  trust 
funds. 

Mr.  Selwyn  and  Mr.  Rudall,  for  the  Plaintiff. 

Mr.  Bagthavoe  and  Mr.  Southgate,  for  Spicer. 

Mr.  Folleti  and  Mr.  F.  S.  Williams,  for  Philip 
Jacquei, 

Mr.  Hormfj  for  Whiit  and  wife. 

Mr.  W*  D.  Lewis  and  Mr.  Higgim,  for  Isabella 
JacqueU 

Mr.  Selwyn,  in  reply. 

Dundcu  y.  Blake  (ja);  Phillippo  t»  Munningsifi); 
Mountstephen  v.  Brooke  (c) ;  4  Oeo.  2,  c.  4  {Jamaica 
Statute);  29  (?«o.  3,  c.  13  {Jamaica  Statute);  3^4 
Will.  4,  c.  27,  M.  26,  40;  Piggott  v.  Jefferson  (d); 
Bright  ▼.  2iarc/*er(e) ;  ^rancw  v.  Groioer(f) ;  Beckford 
T.  TFarfe  (^X  were  cited  or  referred  to. 

The  Master  of  the  Rolls. 

I  think  that  this  will  created  a  trust  for  the  payment 
of  debts  as  regards  the  Content  plantation;  but  with 
respect  to  the  other  plantation,  there  is  a  mere  charge 
of  debts.  I  am  of  opinion  that  the  statute  does  not 
apply  as  regards  the  Content  estate ;  but  I  wish  to  con- 
sider whether  the  transaction  of  1843  amounted  to  a 

sale 

(fl)  11  Irish  Equilif  Rep.  138.  (>)  27  Bern.  130. 

(b)  2  Myl.  if  Craig,  309.  (/)  5  Hare,  89. 

(c)  3  Bam.  *  Aid.  141.  {g)  17  Va.  87. 

(d)  12  Sim.  26. 
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sale  to  Mr.  Philip  Jacquet,  in  consideration  of  his 
paying  a  sum  of  money  into  Court,  because  if  it  did,  I 
am  of  opinion  that  the  fund  is  aBected  by  the  trusts 
specified  by  the  will,  and  is  now  applicable  to  the  pay- 
ment of  the  debts. 


The  Master  of  the  Rolls. 

June  15.  I  came  to  the  conclusion  that  the  debts  were  charged 

on  the  whole  of  the  property,  but  the  trust  was  limited 
to  the  Content  estate,  which  the  testator  directed  to  be 
sold  by  his  executors,  and  the  produce  applied  in  pay- 
ment of  his  debts.  The  testator  died  in  1834,  and, 
under  the  Statute  of  Limitations,  passed  in  1837,  the 
lapse  of  twenty  years  bars  any  power  of  recovery  in 
respect  of  the  charge,  but  it  does  not  bar  the  right  of 
recovery  as  regards  the  Content  estate,  as  to  which  a 
trust  was  created. 

I  think  the  result  of  the  transaction  in  1843  is,  that 
Philip  Jacquet  is  the  purchaser  for  value  of  the  Con- 
tent estate,  and  from  that  time  the  statute  begins  to  run 
in  his  favor  under  the  25th  section  of  3  &  4  Will.  4, 
c.  27;  but  as  against  the  produce  of  the  Content  estate, 
the  statute  does  not  apply,  and  it  remains  liable  for  the 
payment  of  the  testator's  debts.  I  cannot  make  out 
how  much  of  the  fund  in  Court  is  attributable  to  the 
Content  estate,  and  that  must  be  ascertained  by  an 
inquiry. 

I  will,  however,  make  this  declaration: — that  so 
much  of  the  money  now  in  Court  as  is  properly  attri- 
butable to  the  purchase  of  the  Content  estate,  under 
the  de«d  of  1843,  is  applicable  to  the  payment  of  Mr. 
Spicer's  debt. 
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THRUSTON  V.  AN8TEY. 

July  6. 

T>  Y  his  willy  the  testator  bequeathed  to  the  following  Bequest  of 

-■-*     effect :— I   give,   for  the   benefit   of   my   mece«  u^^^^^^^f^ 

Sarah  Gaussen  and  Eliza  Sotheby,  the  sum  of  1,000/.  ^.  for  life,  with 

each,  which  legacies  shall  be  retained  by  my  executors  Sow^of  the"' 

and  invested  in  £3  per  Cents.,  "  to  the  intent  that  the  "prindoal"  to 

her  children  by 
same  respectively,  as  to  the  interest  thereof,  may  be  will,  and  if  no 

secured  for  their  respective  sole  and  separate  use  during  ^>jlt^l>en  " Jlj« 

their  respective  lives;  and  as  to  the  prtncipa/ thereof,  gotoher  chil- 

that  they  shall   respectively  have  power,  by   will  or  tie"ty-one 

codicil,  to  dispose  thereof  to  their  respective  children,  yeare  of  age." 

And  if  no  will  or  codicil,  then  that  the  said  legacies  is40,  andher 

shall  go  to  their  respective  child  or  children  equally,  if  o"'y  ^^^^ 

,  /•  «f      A     J    •     attained 

more  than  one,  at  Ucenty-one  years  of  age.      Ana  m  twenty-one 

failure  of  children  of  either  of  the  nieces,  the  survivor  to  [^^^^e  wm*^' 

have  the  benefit  of  the  whole  of  the  said  '^  legacies  ;*'  entitled  to  the 

"  and  that  the  principal  of  the  same  respectively  may  iHte^eet  on  the 

go  to  the  child  or  children  of  the  survivor  of  them,  if  l«gacy« 

any,  at  his,  her  or  their  age  aforesaid.     And  if  both  my 

said  nieces  shall  die  without  leaving  a  child  or  children 

who  shall  attain  that  age,*'  then  the  principal  of  the 

said  two  legacies  shall  go  to  the  personal  representative 

of  the  survivor. 

The  testator  died  in  1827,  and  the  legacies  were 
set  apart  and  invested  by  the  executors.  Eliza  Sothehy 
died  intestate  in  1840,  leaving  one  child  (the  Plaintiff), 
who  attained  twenty-one  in  the  year  1858. 

The  Plaintiff  instituted  this  suit  for  recovery  of  his 

legacy,  and  the  only  question  was,  whether  he  was 

VOL.  XXV II— II.  z  entitled 
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1859.  entitled  to  the  dividends  thereon  which  accrued  between 
the  death  of  his  mother  (1840)  and  his  attaining  twenty- 
one  (1858). 

Mr.  Seboyn  and  Mr.  Hardy  for  the  Plaintiff.  The 
dividends  which  accrued  between  1840  and  1858  pass 
to  the  Plaintiff.  It  is  not  a  gift  on  a  contingency,  but 
a  legacy  set  apart  for  the  benefit  of  the  niece,  and  after 
her  death,  that  'Megacy,"  with  all  the  intermediate 
benefits,  is  given  to  her  children;  Ridgway  v.  Ridg- 
way  {a). 

Mr.  Cole  for  the  executors.  The  gift  to  the  children 
at  twenty-one  is  contingent  on  their  attaining  that  age, 
the  general  rule  (&)  is  therefore  applicable,  that  where 
legacies  are  given  on  a  contingency,  the  intermediate 
interest  falls  into  the  residue;  Descrambes  v.  7bm- 
AtiM(c);  Wyndham  v.  WyndAam(d);  Shawe  v.  Cun- 
iiffe(e).    The  "principal"  only  is  given. 

The  Master  of  the  Rolls. 

• 

I  think  there  is  no  question  on  this  will.  The  testa- 
tor has  given  1,000/.  each  for  the  benefit  of  his  two 
nieces,  and  he  divides  the  legacy  into  principal  and 
interest.  As  to  the  interest,  he  gives  it  to  the  nieces 
for  their  separate  use  for  life ;  as  to  the  principal,  he 
gives  them  power  to  dispose  of  it  amongst  the  children. 
If  no  will,  then  the  legacies  (that  is  the  principal  and 
interest)  is  to  go  to  their  children  at  twenty-one  years 
of  age. 

I  think  there  can  be  no  question  that  the  Plaintiff  is 

entitled 

(fl)  4  DeG.^S.  271.  (c)   I  Car,  133. 

(b)  2  Roper  on  Leg.  1306  {4th  (d)  3  Bro,  C.  C.  58. 

ed.)  (0  4  Bro.  C.  C.  143. 
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entitled  to  the  whole  of  the  interefit  realised  during  the        1869. 
time. 


Thruitov 
o. 


The  cases  do  not  touch  the  point,  there  is  no  question      Amstet. 
that  if  there  is  contingent  legacy,  payable  only  on  the 
happening  of  a  particular  event  or  at  a  particular  time, 
it  does  not  give  the  principal  until  that  time,  and  con- 
sequently no  previous  interest 

The  Plaintiff  here  must  have  the  legacy  with  interest 
and  costs  of  suit 


Re  HUE'S  TRUSTS. 

June  16. 
JJNDERWOOD  and  Richardson  held   a  sum  of  Tnisteet,  on 

164/.  Is.  3rf.  £3  per  Cents,  and  11  Is.  9d.  on  trust.  Pf^'^^^JJ"** 
They  retained  38/.  19«.  in  discharge  of  costs  alleged  to  under  the 
have  been  incurred  by  them  as  trustees,  and  they  paid  Act,' retained 

the  residue  into  Court  under  the  Trustee  Relief  Act.        «  ■«"»  for  their 

costs.    On  a 
petition  to  ob- 

The  Petitioner  Mrs.  Hue,  who  was  entitled  to  the  •*'V]'^*^!!J* 

'  out  of  Court, 

fund,  presented  a  petition  for  payment  of  it  to  her,  the  trustees 

obtained  the 

costs  of  their 

Mr.  W.  Morris,  in  support  of  the  petition,  argued  appearance, 

that  the  costs  which  the  trustees  had  retained  ought  to  ^osu  were 

be  taxed.  o«^^«?d  to  be 

taxed. 

Mr.  Hallett^  for  the  trustees,  asked  for  their  costs  of 
the  present  petition,  but  resisted  the  taxation  of  the 
costs  which  had  been  retained. 


The  Master  of  the  Rolls. 

The  trustees  may  have  their  costs  of  the  present  ap- 
plication, but  they  must  be  taxed,  together  with  their 

z  2  costs, 


CASES  IN  CHANCERT. 

cobU,  charges  and  expenses  properly  incaired  by  thert 
in  relation  to  the  fund,  and,  on  the  other  hand,  tbey 
must  be  charged  with  the  39/.  already  retained  by  them 
on  account  of  these  costs. 


June  30.  STREATFEILD  v.  COOPER. 

Jufy  1,  13. 
Copyholdaheld  mHE  testatrix,  Charlotte  Anne  Streatfeild  (widow), 
I'^wnrbrthe'  was  absolutely  entitled  to  6,000/.  under  the  will 

vords  "  mo-  of  Mr.  Rhodes,  and  she  had,  under  her  marriage  settle- 
and  effects,"      ment  and  the  will  of  her  father,  power  to  appoint  two 

aided  by  the  ^^^^  ^f  25,000/.  and  2,000/.  amongst  her  children, 
context.  '      .  '  ... 

A  wiU  com-  She  was  also  seised  of  a  copyhold  estate  of  mberitanct , 

BtfOemm^        ^^^  possessed  of  other  personal  property  of  her  own. 

it  was  a  d»- 

tM^itrixV<«^      She  made  her  will  in  1858,  which  commenced  thus: 

to*t"' J"'!*?*^  — If  Charlotte  Anne  Streatfeild,  widow,  "do  make  and 

and  effects."        ,     ,  ,  .       ,  .  .... 

The  testatrix     declare  this  alone  to  be  my  last  will,  testamentary  ap- 

«Jbe  ^^thS"  pointment  and  disposition  of  the  estates,  property  and 
her  '*  moneys,  effects  over  which  I  have  any  power  of  disposition  in 
eftcts*^o*ber  ^^^""^r  hereinafter  mentioned."  She  then  recited  the 
daughters,  in\\\  of  Rhodes,  her  marriage  settlement  and  her  father's 
matelimitaikm  wi">  ^^^^  ^^^  ^^^  ihxet  children,  and  that  her  deceased 
toherovn  husband  had  made  ample  provision  for  their  only 
The  disposi'  SOU  Richard  James,  but  had  left  their  two  daughters, 
Je^StotS  ^""^  Charlotte  and  Marian  Gertrude,  wholly  anpro- 
tbere  wasa  vided  for,  whereby  it  had  become  her  duty  to  provide 
inve8t,"the  ^^^  them  out  of  her  property.  The  will  proceeded  :— 
words" devise"  «  Now  I,  the  said  Charlotte  Anne  Streatfeild.  as  to  the 
and  "heirs  ..  r  i- /xi%/M  t  ti      » 

were  not  used,  ^^^d  sum  of  5,000/.,  and  as  to  all  other  moneys,  property 

andtheexpre*.  ^nd  effects  to  which  I  may  be  entitled  at  the  time  of 

sions"  legacy,'  •*'  ^ 

*'  capital  and  my 

principal" 

were  applied  to  the  gift.    There  being  a  trust  for  conversion,— J/f(</,  that  copyholds 

passed  under  the  gift  to  the  children. 


$TJtEATFEIL» 
V, 
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Bay  demtb  and  to  which  the  hereinbefore  recited  powers  1869. 
of  appointment  or  either  of  them  do  not  extend^  do 
hereby  direct,  that  all  my  just  debts  and  funeral  an'd 
testamentary  expenses  be  paid  thereout,  as  soon  as  caa  Cooru. 
be  ailer  my  decease.  And  as  to  the  residue  of  such  my 
property,  I  do  hereby  declare  it  to  be  my  will/'  and  as 
to  the  sums  of  25,000/.  and  2,000/.,  I  do  hereby  ap- 
point, **  that  aU  the  said  moneys,  property  and  effects,  of 
whatever  kind,  and  from  whatever  source  derived,  shall 
be  divided  amongst  my  said  three  children  in  manner 
following  (that  is  to  say) :  I  give,  bequeath  and  appoint 
to  my  dear  son  Richard  James,"  100/.  sterling.  ''  And 
subject  to  the  said  legacy,  I  give,  bequeath  and  appoint 
to  each  of  my  said  dear  daughters,  Anne  Charlotte  and 
Marian  Gertrude,  in  case  they  shall  respectively  attain 
the  age  of  twenty-one  years  or  shall  marry,  whichever 
may  first  happen,  one  equal  moiety  or  half  part  of  the 
entire  residue  of  tlie  said  moneys,  property  and  effects.'* 
She  directed  the  shares  of  her  daughters  to  be  invested, 
as  regarded  the  26,000/.  and  2,000/.,  in  the  manner 
directed  by  the  instrument  creating  the  fund,  and  as 
regarded  **  my  other  property,**  at  the  discretion  of  the 
trustees  (but  not  on  the  personal  security  of  any  trader); 
''and  the  annual  produce  and  income  of  such  shares" 
to  be  applied  for  the  maintenance  and  education  of  the 
daughters  during  minority,  or  until  marriage,  and  the 
surplus  to  be  accumulated;  but  such  accumulations 
may,  at  any  future  time,  be  resorted  to  for  the  main- 
tenance of  auch  my  daughter  from  whose  legacy  it  may 
have  arisen.  And  I  direct  and  appoint  that  the  capital 
4ir  principal  of  the  respective  share  or  shares  of  such 
of  my  said  daugliters  as  shall,  at  the  time  of  my  de- 
cease, have  attained  the  age  of  twenty-one  years  or 
shall  have  married,  or  shall  afterwards  attain  that  age 
or  marry,  togetlier  with  any  unapplied  surplus  or  accu- 
mulation^ of  the  annual  produce  or  income  thereof, 

shall 


Stekatpeilo 
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1869.  shall  be  held  by  the  trustees  or  tmstee  thereof  opoo 
the  trusts  foIlowiDgy  namely,  upon  trust  (with  the  con- 
sent in  writing  of  my  daughter  entitled  thereto),  to  eon- 
Coores.  vert  the  tame  into  moneys  and  invest  the  moneys  to 
arise  therefrom  in  or  upon  any  of  the  securities  ap- 
plicable for  the  investment  of  that  particular  fund,  and 
from  time  to  time,  with  the  like  consent,  to  vary  the 
investment  or  investments  of  the  same  moneys,  for  any 
other  or  others  of  the  description  aforesaid ;  and  upon 
further  trust  to  pay  the  annual  income  of  the  same 
moneys,  or  the  stocks,  funds  and  securities,''  to  the 
daughters,  respectively,  for  life.  And  immediately  after 
her  decease,  **  as  to  as  well  the  capital  of  the  said  settled 
fund  as  the  annual  income  to  accrue  due  for  the  same,'' 
in  trust  for  such  persons  as  the  daughter  should  by  will 
appoint;  and  in  default,  in  case  her  daughter  should 
leave  issue  her  surviving  but  not  otherwise,  in  trust  to 
pay,  transfer  and  assign  the  same  to  the  executors  of 
the  daughter  as  part  of  her  personal  estate.  Then 
followed  other  limitations  and  a  gift  over  to  her  son 
Richard  Jatnet^  and  the  testatrix  proceeded  thus : — 

''  But  if  my  said  son  Richard  James  shall  die  without 
having  attained  the  age  of  twenty-one  years,  and  both 
of  my  said  daughters  shall  also  die  under  that  age  and 
without  having  married,  I  hereby  declare  it  to  be  my 
will,  and  direct  and  appoint,  that  all  the  said  moneys, 
property  and  effects,  of  what  kind  soever,  and  whatever 
source  derived,  shall  be  distributed  amongst  my  next  of 
kin  as  if  I  had  died  intestate  and  without  having  mar- 
ried, such  persons,  if  more  than  one,  to  take  in  the 
proportions  prescribed  by  the  statutes  for  the  distribu- 
tion of  the  personal  effects  of  intestates.*' 

And  she  '*  devised  all  estates  as  well  real  as  personal 
of  which  she  was  seised  or  possessed  as  mortgagee  or 

trustee. 


Striatfbild 
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trustee,  unto  and  to  the  ase  of  her  brother  James  JBrown, 
his  heirs,  executors,  administrators  and  assigns  respec- 
tively, subject  to  the  equities  and  trusts  affecting  the 
same  respectively,  and  to  be  disposed  of,  so  far  as  she  Coofbr. 
was  beneficially  interested,  as  part  of  her  personal  estate 
for  the  purposes  of  her  will." 

The  testatrix  died  in  1858  seised  of  the  copyhold 
estate,  and  the  question  was,  whether  it  passed  by  her 
will. 

The  Plaintiff,  the  daughter,  contended  the  former, 
the  Defendant,  Richard  James  StreatfeUdj  her  copyhold 
heir,  insisted  on  an  intestacy  as  to  the  copyhold. 

Mr.  iJ.  Palmer  and  Mr.  Freeman  for  the  Plaintiff. 

Mr.  Seltoyn,  Mr.  J3.  Smith,  Mr.  Murray  and  Mr. 
Bonham  Carter  for  the  Defendant. 


The  Masteb  of  the  Rolijb. 

The  question  in  case,  on  which  I  reserved  my  judg- 
ment, is,  whether  certain  copyhold  property  belonging 
to  the  testatrix  passed  by  her  will.  The  will  begins  in 
these  words : — ^*  I,  Charlotte  Anne  Streatfeild,  widow 
of,"  &c.  *'  do  make  and  declare  this  alone  to  be  my  last 
will  and  testamentary  appointment  and  disposition  of 
the  estates,  properties  and  effects  over  which  I  have  any 
power  of  disposition  in  manner  hereinafter  mentioned.'^ 
A  more  complete  description  of  real  as  well  as  personal 
estate  cannot  be  required.  The  will  then  recites  the 
settlement  made  on  her  marriage  with  her  late  husband, 
under  which  26,000/.  was  settled  on  herself  for  life,  with 
a  power  of  appointment  in  favor  of  her  children. 

The 
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1869.  The  will  theo  r^citeg  tbe  will  of  ber  father,  by  which 

a  sum  of  2,000/.  was  bequeatlied  to  trustees,  in  trust  for 
b«r  mother  for  life,  then  for  herself  for  life,  and  then 
as  she  should  by  deed  or  will  appoint|  it  then  recited 
that  she  had  one  son  and  two  daughters,  and  that  the 
son  was  amply  provided  for,  but  that  her  two  daughters 
were  wholly  unprovided  for,  and  it  proceeds  in  these 
woids :— ''  Now  I  the  said  Churhtte  Anne  StrtiUfmld, 
as  to  the  said  sum  of  5,000/.  &c.  &c."  [see  ilds  pauage^ 
ante,  p.  338.] 

Nothing;  can  bb  clearer  tbitn  that  theto  words, 
"  moneys,  property  add  eSecis"  are  sufBcitot  t6  pats 
everything,  real  as  w^U  as  personal.  She  then  be- 
queathed  100/.  to  her  son,  subject  thereto  she  proceeds 
thus  to  give  each  of  ber  two  daughters  "otie  equal 
moiety  or  half-part  of  the  entire  residue  of  the  said 
itioneys,  properly  and  efi^ets.*'  This  would  aho  iMni- 
festly  include  everything,  but  the  difficulty  is  that  tbe 
subsequent  directions  have  all  of  them  solely  reference 
to  personal  estate.  She  directs  Che  share  of  each 
daughter  to  be  invested  as  follows : — as  to  the  26,000/. 
and  2,000/.,  in  the  manner  directed  by  the  instrument 
crating  the  fund  ;  and,  as  regarded  her  other  property, 
to  be  invested  at  the  diseretion  of  the  traetees^  the 
income  to  be  applied  for  the  mtinisRaiice  and  eduditioii 
of  the  daughters  until  tvTei^ty-^fte  of  marrtagci  and 
^pon  trust,  with  tbe  consent  of  the  datigh4er4|  to  etatert 
the  same  into  money  and  invest  tbe  moneyi  and  fhmi 
time  to  time  to  vary  the  inlrestment,  and  to  pay  the 
income  to  the  4a»ghters  for  then*  separate  Use)  for  life, 
and  after  their  decease,  hi  trust  for  siich  persons  as  thtfy 
shottid  by  will  appoint,  and  in  default  Of  appoindtient, 
to  form  part  of  the  daughters'  personal  eatato^  but  if  sIk 
died  v^ithout  appointment  and  withoat  istfoe,  theh  to 
the  other  daughter  in  like  manoer,  and  if  both  died 

without 
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without  issue  and  without  appointment^  to  her  son  at 
twenty-one,  and  there  is  an  ultimate  gift  of  all  the  said 
**  moneys,  property  and  effects"  to  her  own  next  of  kin. 

Then  comes  the  appointmentof  executors  and  a  devise 
to  her  bratlier  of  all  her  estates,  both  real  as  well  as 
personal,  of  which  she  is  seised  or  possessed  as  mort- 
gagee or  trustee. 

When  I  first  heard  and  considered  this  will,  I  thought 
that  the  copyholds  would  not  pass^  by  reason  of  its 
comi4)g  within  the  principle  on  which  t  decided  Coard 
7.  Holderness  (a),  in  which  case  all  the  words  used^  with 
the  exception  of  the  opening  words  of  the  will,  were 
applicable  exclusively  to  personal  estate,  and  all  the 
limitations  were  likewise  applicable  to  personal  estate^ 
and  nothing  could  be  discovered  in  the  will  pointing 
in  a  different  direction.  But  a  more  minute  examina- 
tion of  this  will  has  brought  me  to  a  different  conclu- 
sion in  the  present  case,  and  that  for  these  reasons  :  — 
The  opening  words  are  sufficient  to  convey  every  species 
of  real  estate;  next,  the  opening  part  of  the  operative 
part  of  the  will  speaks  of  the  same  subject,  and  of ''the 
residue  of  such  my  property,"  the  testatrix  directs  and 
appoints  ''  all  the  said  moneys,  property  and  effects  of 
every  kind,"  and  what  is,  I  think,  conclusive  is  that, 
after  directing  the  ''  annual  produce  and  income"  of  the 
share  of  the  daughter  (which  words  are  as  applicable  to 
the  produce  derived  from  real  as  from  personal  estate) 
to  be  applied  for  the  maintenance  and  education  of  the 
daughters  till  twenty-one  or  marriage,  she  directs  the 
share  to  be  converted  into  money  and  invested.  The 
words  are  these :  ''  Upon  the  trusts  following,  viz.  upon 
trust  (with  the  consent  in  writing  of  my  daughter  en- 
titled 
(a)  20  Beav.  147. 


Strbatfeil» 

V. 
CoOPEfc 


Stbeatfeild 

V. 
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titled  thereto)  to  convert  the  same  into  money,  and 
invest  the  moneys  to  arise  therefrom "  in  certain  secu- 
rities. 

I  thought,  at  first,  that  this  was  confined  to  the 
25,000/«  and  2,000/.,  but  this  is  not  so,  these  words 
clearly  include  all  the  property  of  the  testatrix. 

This  therefore  reconciles  the  whole,  and  explains 
why  the  ultimate  trusts  should  be  simply  for  the  next 
of  kin,  and  why  the  expressions  used  are  solely  appli- 
cable to  personal  estate,  or  to  property  of  that  de- 
scription. 

I  am  of  opinion,  therefore,  that  the  copyholds  passed 
by  this  will,  and  that  they  are  directed  to  be  converted 
into  personalty,  and  are  made  subject  to  the  same  trusts 
as  those  which  relate  to  the  appointed  funds. 
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PRINCE  ».  HINE.    (No.  2.) 

Juiy  25. 
T)  Y  an   order,  made  on  motion   upon  the  23rd  of  Two  trustees 
^    March,  1869,  two  trustees  (Hine  and  Johnson)  ^'J;/o?d^ 
were  ordered  to  pay  the  sum  of  364/.  into  C!ourt  (a),  to  pay  a  sum 
Hine  alone  paid  the  whole.  ^  On  the  cause  coming  on  Court"*thls 

for  furtlier  consideration,  ^"  P^^Jfe^  -^^ 

'  alone.    Tbe^ 

had  severed  in 

iTie  Mastbr  of  the  Rolls  held  that  the  two  trustees,  f^^^l^^'^ 

who  had  severed  in  their  defence,  were  entitled  only  to  but  one  set  of 

one  set  of  costs ;  but  he  held,  that  6ine  was  entitled  to  ^^  ^^  ^^ 

the  whole  of  such  costs,  and  that  the  share  which  «»ts  was  or- 

Johnson  would  have  been  entitled  to  should  be  taken  by  paid  to  A.  by 

Hine,  by  way  of  contribution  in  respect  of  his  share  of  way  of  cootri- 

the  354/. 

Mr.  Eddis  for  the  Plaintiff. 

Mr.  R.  Palmer  for  Hine. 

Mr.  Southgate  for  Johnson, 

(o)  26  Besv.  634. 
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j«/y20.  ARMITAGE  r.  WILLIAMS. 

Aug,  I. 
Bequest  of        HPHE  testator  William  Williams,   by  his  will  dated 
shares,  the  pro-    A      t^g  13th  of  j^i^y   1801,  bequeathed  as  follows  :— 
fits  to  be  in-       ,,,,,.  ,  ,        ,  ».  .        ,       ,^ 

vested  and  I  also  direct  that  the  shares  I  have  in  the  Monmouth, 

the  \"^*1^'|  Shrewsbury,  Wyrley  and  Essington  and  Ellesmere  canals, 
education  of  and  also  in  the  Liverpool  waterworks,  shall  be  paid  up, 
^JL^T^^Xn  ^^^  ^^^  \iTo?i\A  arising  from  them  shall  be  invested,  half 
equal  shares;  jn  the  funds  of  this  country  and  the  other  in  the  funds 
attaining  of  the  United  States  of  America,  the  interest  arising  to 

^h^'^T^"^*  be  applied  to  the  education  of  the  children  of  the  said 
be  sold  and  di^  Mary  Ann  Williams  and  Robert  Williams  in  equal 
am6ntf  thm  "  ^'^^''^^>  ^'^^  ^^  ^''^''*  attaining  the  age  of  twenty-one 
There  was  a  years,  the  whole  to  be  sold  and  divided  equally  among 
S.  and*B.  them.  Should  the  said  Mary  Ann  Williams  and  Robert 
should  die         Williams  die  without  issue,  I  give  the  above  shares  on 

without  ISBQC.        ,  ...  I  •  .,  1  i.  r>  •         ^ 

A.  and  B.  bad  the  same  conditions  unto  the  children  of  my  friends 
testatolV****  ^^^^9^  S^^P^on  of  Saint  PauVs  Churchyard,  and 
death  :^ Held,  Joseph  Kirkup  of  Wandsworth,  The  remainder  and 
chndren^ofi4.  residue  of  my  estate  I  give  and  bequeath  unto  my 
and  B.  took,  niece  Mary  Ann  Williams,  and  Robert  Williams  my 
class  was  not     nephew,  to  be  equally  divided  between  them,  share  and 

limited  to  those  ghare  alike,  my  nephew  not  to  have  possession  until  he 

born  when  the        .  1  ^ 

first  attained     arrives  at  the  age  of  twenty-one  years. 

twenty-one; 

that'the^chif-  '^^^  testator  died  on  the  'Tth  of  September,  1802,  at 
drenof/l.and  which   time  neither  Mary  Ann    Williams  nor    Robert 

capiia,  and  not  Williams  had  any  children. 
ptr  itirpet. 

Mary  Ann  Williams,  in  1803,  married  Mr.  Longden. 

A  suit  was  instituted,  and  by  the  decree  made  in 
1807  (a),  it  was  declared,  that  the  profits  arising  from 

the 

(a)  See  Longdon  v.  Simton,  12  Vt$.  295. 
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the  canal  and  waterwork  shares  were  to  accumulate 
only  for  the  term  of  twenty-one  years  from  the  testator's 
death,  or  daring  the  li^es  of  Mary  Ann  Longden  and 
her  children,  in  case  they  should  die  before  the  expi- 
ration of  the  said  term. 

The  twenty-one  years  expired  in  1823,  and  by  an 
order  made  in  1824,  the  subsequent  dividends  were 
ordered  to  be  paid  to  the  residuary  legatees,  who  were 
also  next  of  kin. 

Mary  Ann  Longden  died  in  1858.  She  had  seven 
children,  and  in  1829,  the  first  of  them  attained  twenty- 
one.  Four  of  them  died  in  her  lifetime,  of  whom  three 
never  attained  twenty-one. 

Robert  Williams  married  in  1824,  and  died  in  1845. 
He  had  eleren  children,  three  of  whom  were  born 
before  1829,  when  the  eldest  child  of  Mary  Ann  Wil- 
liams attained  twenty- one.  Three  of  his  children  had 
died,  two  in  their  infancy.  This  suit  was  instituted,  on 
the  death  of  Mary  Ann  Williams^  by  her  three  children, 
io  obtain  a  division  of  the  shares  and  the  distribution  of 
the  fund  in  Court,  amounting  to  8,012/.  Consols. 

The  Plaintiffs  claimed  a  moiety. 

Mr.  JoUifftf  for  the  Piaintiflii.  First,  the  legacy  is 
divisible  between  the  children  of  Robert  Williams  and 
Mary  Ann  Williams  per  stirpes.  The  PlaintiflPs  and 
the  representatives  of  the  deceased  children  of  Mary 
Ann  Williams  are  therefore  entitled  to  a  moiety.  But 
secondly,  the  fund  became  distributable  in  1829,  im- 
mediately on  the  first  child  attaining  twenty-one ;  An- 
drews V.  Partington  (a) ;  Hagger  v.  Payne  (b) ;  Iredell  v. 

Iredell 

(a)  3  Bro.  C.  C.  401.  (6)  23  Beav.  474. 


Armitaob 


CASES  IN  CHANCERY. 

Iredell  (a) f  at  which  time  Mary  Ann  WUlkms  bad  aefen 
childreo,  and  Robert  Williams  three.    The  fbods  are 
therefore,  in  that  view,  divisible  into  tenths,  and  the 
WiLLiAMi.     Defendants  are  entitled  to  three-tenths  only. 

Mr.  Selwyn  and  Mr.  H.  F.  JBristawe  insisted  that 
the  shares  and  fund  were  divisible  equally  amongst  the 
children  of  Mary  Ann  Longden  and  Robert  WilUawu 
per  capita,  for  the  division  was  to  be  made  ''equally 
amongst  them/'  namely,  the  children  of  both.  That 
they  were  therefore  divisible  into  eighteenths;  Main' 
waring  v.  Beevar  (6). 

They  argued  that  the  children  took  vested  interests 
at  their  births,  and  they  relied  on  the  direction  to  apply 
the  interest  to  the  education  of  the  children. 

Mr.  Skebbeare,  for  the  representatives  of  a  deceased 
child  of  Robert  Williams,  cited  Mills  v.  Norris(c). 

The  Mastbb  of  the  Rolls  was  of  opinion,  that,  ac- 
cording to  the  true  construction  of  the  will,  the  canal 
and  waterwork  shares  or  the  proceeds  thereof  were  divi- 
sible amongst  all  the  children  of  Mary  Ann  Williams 
(afterwards  Mary  Ann  Longden)  and  Robert  Williams 
equally  per  capita  and  not  per  stirpes.  And  that,  iu 
the  events  which  had  happened,  the  same  were  now 
divisible  into  eighteen  equal  parts,  and  payable  to  each 
of  the  children  of  Mary  Ann  Williams  and  Robert 
Williams,  or  the  legal  personal  representatives  of  such 
of  them  as  were  dead. 

(a)  25  Beav.  485.  (c)  5  Fa.  335. 

{b)  8  Hare,  44. 


CASES  IN  CHANCERY. 


PALMER  V.  HENDRIE. 

July  29. 
npHIS  was  a  motion  for  an  injunction  to  stay  pro-  If  a  mortgagee 
ceedings  in  an  action  at  law.     The  material  facts  JJ^  mortgaged 

on  which  the  Court  proceeded  were  as  follows: —  "^*'«  ■•  ^^ 

render  it  im- 
pouible  for 
In  1847,  Palmer  mortgaged  some  leasehold  property  P'™  *^  restore 

to  Hendrie  for  800/.,  and  he  covenanted,  in  the  usual  ment,  this 

terms,  to  pay  the  mortgage- money.  SliThUwfng 

at  law  to  re« 

After   part  had   been  paid  off,   Palmer  agreed   to  mortgage 

transfer  the  equity  of  redemption  to  Messrs.  Overton  ^^^^y- 

*      "^  ,  , '  ,  A  mortgagor 

and  HugheSf  who  were  solicitors.     Accordingly,  by  an  having  trana- 

indenture  dated  in  February,  1860,  Palmer  assigned  g^^fi  oV^e. 

the  property  to   them,  subject  to  the  mortgage ;  and  demption,  the 

Overton  and  Hughes  covenanted  to  pay  the  mortgage  mortgage 

and  to  indemnify  the  Plaintiff  therefrom.  joined  in  a 

partial  aliena- 
tion of  the 

After  this,  Hendrie  executed  some  deeds,  by  which  P«>P«'ty»  ^"' 
'  '     ^  the  money 

he  and  Overton  and   Hughes  granted  underleases  of  was  received 
part  of  the  property  at  peppercorn  rents,  and  by  these  fe^ees^lone'"--- 
transactions  considerable  sums,   by  way  of  premium,  HeU,  that  the 
were  received  and  retained  by  Hughes,     Overton's  in-  could  not 

terest   in   the  mortgaged   property  was  transferred   to  afterwards  sue 
&  &        r     r      J  ,,j***®  mortgagor 

Hughes,  who,  in   1858,  absconded  and  was   declared  on  his  cove- 
bankrupt,  nanttopay. 

In  January,  1869,  the  executors  of  Hendrie  com- 
menced an  action  at  law  against  Palmer  upon  his 
covenant,  to  recover  300/.  alleged  to  be  due  on  the 
mortgage.  Palmer  thereupon  filed  this  bill  against 
the  executors,  submitting,  that  in  equity  he  had  been 
relieved  from  all  liability  upon  the  covenant  for  pay- 

voL.  XXVII — III.  A  A  ment 
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ment  of  the  mortgage-money  contained  in   the  deed 
of  1847. 

Mr.  R.  Palmer  and  Mr.  71  A,  Roberts  now  moved 
for  an  injunction  to  fttajr  the  proceedings  in  the  action. 
They  argued,  first,  that  in  substance  the  mortgage  bad 
been  paid  off  by  the  monies  received  for  premiums  on 
granting  the  underleases. 

Secondly,  that  after  the  transfer,  Palmer  became  a 
mere  surety  for  the  transferees,  and  that  the  mortgagee, 
by  joining  in  selling  a  portion  of  the  property,  had  dis- 
charged the  Plaintiff;  Pearl  v.  Deacon  (a). 

Mr.  Selwyn  and  Mr.  Haddan,  contra,  argued,  that 
the  mortgagee,  being  no  party  to  the  transfer,  had  in 
no  way  released  his  right  to  proceed  upon  the  covenant, 
and  that  ufitil  fully  paid  he  had  a  perfect  right  to  make 
all  his  securities  available ;  fViUes  v.  Levett  (ft).  That 
Hughes  had  practised  a  fraud  on  Hendrie  in  getting 
him  to  execute  the  underleases  and  obtaining  the 
moneys,  and  that  Hendrie  had  no  notice  of  the  transfer 
to  the  solicitors.  That  Palmer  had  always  been  a  mere 
mortgagor,  and  that  nothing  had  occurred  to  alter  his 
liabilities  towards  the  mortgagee,  so  as  to  make  him 
a  mere  surety.  That  the  Plaintiff,  having  conveyed 
away  his  interest  in  the  estate,  could  not,  under  any 
circumstances  be  entitled  to  have  it  reconveyed  to  him. 
Loehhart  v.  Hardy  (c)  was  also  referred  to. 

The  Master  of  the  Rolls. 

I  think  that  this  case  does  not  depend  upon  the  state 
of  the  accounts  between  the  Defendant  and  Overton,  and 
Hughes,  or  upon  the  doctrine  of  principal  and  surety. 

I  am 
(a)  24  Beav.  186.        (6)  1  De  G.  ^  Sm.  392.        (r)  9  Bern:  949. 


Palmer 

V. 
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I  am  of  opinion  that  there  can  be  no  question  as  to  1859. 
the  relattve  rights  and  obligations  of  a  mortgagor 
and  mortgagee.  A  mortgagee  may  pursue  all  his 
remedies  at  once ;  he  may  bring  actions  of  covenant  Hbkdrib 
and  ejectment,  and  at  the  same  time  proceed  to  fore- 
close the  mortgage.  If  he  forecloses  it,  and  afterwards 
sues  on  the  covenanti  he  thereby  opens  the  foreclosure ; 
but  if  he  sues  on  the  covenant,  and  does  not  get  fully 
paid,  he  may  still  go  on  and  foreclose  the  mortgage. 
Bat  after  he  has  once  been  paid  in  full,  under  the  cove* 
nant,  he  cannot  touch  the  estate,  and  is  precluded  from 
all  proceedings  afterwards. 

These  then  are  the  relative  duties  and  reciprocal  obli- 
gations between  mortgagor  and  mortgagee : — ^The  mort- 
gagee has  a  right  to  make  use  of  all  his  remedies  against 
the  mortgagor  for  obtaining  payment  of  his  money ;  but 
as  soon  as  the  mortgage  money  has  been  fully  paid,  he 
is  bound  to  deliver  over  the  mortgaged  estate  to  the 
mortgagor. 

The  question  is,  v^hetber,  when  the  mortgagee  has 
made  it  impossible  to  restore  the  property  mortgaged, 
he  can  proceed  against  the  mortgagor  to  recover  the 
amount  of  the  mortgage  money.  He  can,  undoubtedly, 
at  law,  sue  upon  the  covenant,  and,  consequently,  the 
executors  of  Hendrie  are,  at  law,  entitled  to  recover 
from  the  Plaintiff  the  unpaid  mortgage  money;  but 
the  mortgagees  must  perform  their  reciprocal  obliga- 
tions :— they  are  bound,  on  payment,  to  restore  the  pro- 
perty to  the  mortgagor,  and  if  it  appear,  from  the  state 
of  the  tmnsaction,  that,  by  the  act  of  the  mortgagee, 
unauthorized  by  the  mortgagor,  it  has  become  impossible 
to  restore  the  estate  on  payment  of  all  that  is  due,  I  am 
of  opinion  that  this  Court  will  interfere  and  prevent 
the  mortgagee  suing  the  mortgagor  at  law. 

A  A  2  Suppose 
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1859. 


Suppose  a  mortgagee  has  conveyed  away  the  property 
without  receiving  any  consideration  for  it,  can  he  after- 
wards sue  the  covenantor,  who,  on  his  part,  is  unable  to 
redeem  the  property,  there  being  none  left  to  redeem? 
What  is  there  in  this  case  to  take  away  the  Plaintiflf's 
right  to  redeem  the  property  or  his  right  to  compel  the 
Defendants  to  restore  it  on  being  paid  ?  I  see  nothing 
in  the  case  to  do  it.  It  is  argued  that,  by  the  convey- 
ance of  the  equity  of  redemption,  the  Plaintiff  is  pre- 
cluded, under  any  circumstances,  from  calling  for  a  con- 
veyance of  the  estate.  But  it  is  to  be  observed,  that 
the  transferees  became  liable  to  pay  the  mortgage  money, 
and  that  they  covenanted  to  indemnify  the  Plaintiff 
therefrom.  Hendrie  was  no  party  to  the  deed,  and  his 
executors  insist  that  it  was  not  binding  on  them,  and 
that  they  have  a  right  to  sue  the  Plaintiff  on  the  cove- 
nant in  the  mortgage  deed.  But  he  has  since  admitted 
the  transaction,  and  granted  leases  of  the  property  at 
nominal  rents,  and  has  either  received  the  purchase 
money  for  the  leases  or  has  allowed  Overton  and  Hughes 
to  do  so.  I  think  his  executors  cannot  now  repudiate 
the  transfer,  and  avail  themselves  of  it,  for  the  purpose 
of  saying  on  the  one  hand,  that  it  relieves  them  from 
their  obligation  to  restore  the  estate,  and  on  the  other, 
that  they  can  still  sue  for  the  mortgaged  money. 


I  do  not  know  what  the  state  of  this  case  may  be  at 
the  healing,  but  there  is  now  sufficient  evidence  to  shew 
that  it  would  not  be  right  to  let  the  action  go  on.  The 
Plaintiffs  must,  however,  pay  the  money  into  Court. 


NoTB.— The  cause  was  heard  on  the  4th  of  May,  1960,  when, 
upon  the  evidence  then  adduced,  the  Plaintiff  obtained  a  decree. 
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TODD  r.  BIELBY.  -^""'^Q. 

Ju/y  22,  30. 

rriHE  testator  devised  all  his  real  estates  to  trustees^  When  the for- 

•*•      their  heirs  and  assigns,  upon  trust  to  permit  his  chamd'by^'* 

son  Henry  Watson j  and  the  persons  to  whom  the  same  will  with  an- 

estates  were  thereinafter  limited,    to   enter   upon   and  sufficient  to 

occupy  the  same  estates,  for  and  during:  the  continuance  pay  the  arrears, 

of  such  estates  as  were  thereinafter  hmited  to  him  and  vided  between 

them;  and  on  condition  that  Henry  Watson,  and  the  l^e annuitants 

•'^  '  m  propor- 

persons   to  whom  the  same  estates   were   thereinafter  lion  to  ihe 

limited   afler  his  decease,  should   pay  unto   each  the  rMpective  an- 

testator's  four  daughters,  Mary^  Jane^  Alice  and  Ann,  "uitiea.    I  fall 
J     .  -    .  .  ,    ,.  ,         ,  the  annuitants 

dunng  their  respective  natural  lives,  the  clear  yearly  be  living  at  the 

sum  of  125/.;  and  upon  further  trast,  in  case  of  any  Pfnodofthe 
,     '^  ^   division,  the 

default  or  neglect  in  payment,  that  the  trustees  should  value  must  be 

distrain  upon  or  take  possession  of  the  estates  and  re-  at7he*death*of 

ceive  the  rents  and  profits  tliereof,  and  if  necessary  the  testator. 

thereout  expel  Henry  Watson,  and  should  let  the  same  dead,  the 

premises  to  any  person  or  persons  for  any  term  or  terms  va|"««  ™"'*  |*« 

of  years,  not  exceeding  the  period  during  which  such  respective 

annuities  or  any  of  them  should  be  payable,  for  the  best  ^g^^g?  ^ut  if 

improved  yearly  rents  which  could  be  reasonably  ob-  some  be  dead 

tained,  such  rents  to  be  payable  half-yearly ;  and  upon  living,  the 

further  trust,  out  of  the  moneys  to  be  raised  by  any  such  v,^"f »  *•  *o 
,  ,  ,  .  ^    ,  ,  the  former, 

distress,  or  by  such  entry  and  receipt  of  the  rents  and  will  be  taken 

profits,  or  by  such  lettings  or  otherwise  as  aforesaid,  to  ®J.  9*®.  *"'°*"** 

pay  the  annuities.  and  as  to  the 

latter,  at  the 
amount  of 

The  testator  died  in  1820.  The  personal  estate  proved  their  arrears 

added  to  the 
insufficient  to  pay  the  debts,  and  part  of  the  real  estate  calculated 

had  been  sold  in  another  suit  (Galland  v.  Watson)  for  JJ^^*/*^**!* 

payment  of  the  debts.     The  remaining  real  estate  was  ments. 

insufficient 
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insufficient  to  pay  the  annuities,  which  fell  greatly  into 
arrear. 

Mary^  one  of  the  four  annuitants,  died  fai  1852,  Jane 
in  1851,  but  Alice  and  Ann  were  still  living. 

This  bill  was  filed  in  December,  1855,  by  the  trattee, 
for  the  performance  of  the  trusts  of  the  will. 

By  the  decree  made  on  the  20th  Febrnary,  1857,  the 
remaining  real  estates  were  ordered  to  be  sold  (a);  this 
had  been  done,  and  the  fund  now  applicable  lo  the  pay* 
ment  of  the  existing  annuities,  and  the  arrears,  consisted 
of  about  3,392Z.  £3  per  Cents.  The  arrears  due  were 
as  follows : — 

£ 

To  Mary 1,680 

„  Jane 1,653 

„  Alice 2,676 

„  Ann 2,676 

8,685 

The  present  values  of  the  two  snbsisting  annuities  were 
ascertained  to  be-«- 

£ 

Ali^e 1^95 

Ann 1,388 

The  cause  now  came  on  for  further  cofisideralion. 

Mr. 


(a)  The  sale  wu  opoosed  on  Tb«  parties  entided  to  the  eitate, 

that  oocasion ;  but  the  Ma$ter  of  may,  however,  argue  the  point, 

the  Roiis  said,  *<  Take  an  order  if,  on  inquiry,  they  think  it  ad- 

tor  tale;  for  if  that  be  not  done,  visable."     See  Gravet  v..  Hicks, 

a  fraction  of  the  estate  must  be  11  Sim*  551;    Whiie  v.  Jama, 

sold  sBonally  to  pay  the  arrean.  26  Beain,  191. 
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Mr.  R.  Palmer  and  Mr.  W.  R.  Ellis  for  the  surviving 
annuitants  The  fund,  being  deficient,  must  be  dirided 
amongst  the  annuitants  in  proportion  to  the  value  of 
their  interests ;  Innps  v.  Mitchell  (a) ;  Wroughton  v.  Col- 
quhoun  (if).  The  actual  value  of  the  annuities  to  Mary 
and  Jane  have  been  ascertained  by  the  events  which 
have  happened  ;  the  values  of  those  given  to  Alice  and 
Ann  consist  of  the  arrears  added  to  the  value  of  the 
future  payments.  The  fund  must  be  divided  in  the  pro- 
portion of  the  arrears  as  to  those  who  are  dead,  and 
the  aggregate  of  the  arrears  and  of  the  value  of  the 
future  payments  as  to  those  who  are  living.  The  mode 
of  calculation  in  bankruptcy  must  be  adopted  here. 

Mr.  Lloyd  and  Mr.  Smythe^  for  the  representatives  of 
the  deceased  annuitant,  admitted  that  the  fund  must  be 
divided  amongst  the  annuitants ;  but  they  argued,  that 
the  division  ought  to  be  in  proportion  to  the  value  of 
all  the  annuities  as  at  the  testator's  death ;  Boteker  v. 
Bowher  (<?).  They  argued,  that  Long  v.  Hughes  (rf)  (the 
proceedings  in  which  case  had  been  examined,  and  from 
which  it  appeared  that  soncie  of  the  annuitants  were 
living  and  some  dead)  clearly  proved  that  the  valuation 
must  be  of  all  the  annuities  taken  as  at  the  death  of  the 
testator.  That  the  same  uniform  principle  must  be 
adopted  as  to  all  the  annuitants,  and  that  it  would  be 
unfair  to  direct  one  mode  of  valuation  as  to  the  deceased 
annuitants  and  another  as  to  the  survivors,  or  to  ascer- 
tain the  value  by  the  event  in  one  case  and  by  the  tabular 
value  in  another.  That  there  was  no  analogy  between 
this  case  and  that  in  bankruptcy,  which  was  governed 
by  statutory  enactments  and  not  by  the  general  law, 
and  the  policy  of  the  bankrupt  acts  was  to  relieve  the 

bankrupt 

(a)  1  PAi7/i/M,  710;  2  Phillipt,         (c)  Selon  on  Decreet,  p.  100, 
346.  (2nd «/.) 

(6)  IDeG.i  Sm.  357.  (d)  I  De  Oex  ^  Sm.  364. 
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bankrupt  from  future  liability^  by  enabling  annuitants 
to  prove  for  the  value  of  the  future  payments,  and  not 
for  the  arrears  only. 

Mr.  Follett  and  Mr.  Wichens  for  the  remainderman. 

Mr.  Rendall  for  the  tenant  for  life. 

Mr.  Fisher  for  an  incumbrancer. 

Mr.  JfZ.  Palmer  in  reply. 


The  Master  of  the  Rolls. 

Juljf  30.  This  is  a  question  whichi  so  far  as  I  can  make  outf 

has  not  been  determined  by  any  reported  case,  and 
depends  on  the  practice  of  the  Court,  under  the  peca- 
liar  state  of  circumstances,  which  exists  in  the  present 
case.  I  will  state  what  I  consider  to  be  settled :  in  the 
case  of  a  testator  who  gives  various  annuities  by  will,  I 
hold  it  to  be  the  settled  rule,  that  where  the  fund  is  defi- 
cient, the  values  of  the  annuities  are  ascertained,  and 
the  fund  is  divided  in  the  proportion  of  such  values. 
That  not  only  appears  to  be  the  reasonable  course  of 
proceeding,  but  it  seems  to  have  been  settled  after  con- 
sideration on  various  occasions,  as  in  Wroughton  v.  Cb/- 
quhoun  (a)  before  Vice-Chan cellor  Knight  Bruce. 

I  also  consider  it  settled,  that  if  it  should  happen  that 
all  the  annuitants  are  dead,  you  must  ascertain  the 
arrears  of  their  annuities,  and  divide  the  fund  in  the 
proportion  of  those  arrears. 

In 
(a)  ]  J>e  Gex  ^  Smah,  367. 


TODO 
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In  this  case^  some  of  the  annuitants  are  dead  and  1859. 
some  are  living  when  the  fund  is  to  be  divided.  On 
one  side  it  is  contended,  that  the  principles  in  Long  v.  ^9' 
Hughes  must  be  applied ;  that  you  must  go  back  to  the  Biblbt. 
death  of  the  testator,  and  ascertain  the  values  of  all  the 
annuities  at  that  time,  and  then  divide  the  fund  in  the 
proportions  of  the  values  as  thus  ascertained.  On  the 
other  hand,  it  is  argued,  that  as  to  the  annuities  to  those 
who  are  dead,  you  must  take  their  actual  value  as  ascer- 
tained by  the  event,  and  divide  in  that  proportion.  If 
that  were  not  so,  the  representatives  of  an  annuitant  who 
died  within  a  year  or  two  might,  from  the  fact  of  the 
fund  being  deficient,  obtain  a  much  larger  amount  than 
he  would  receive  if  the  fund  were  sufficient  to  pay  every- 
body. If  the  probable  duration  of  the  life  of  an  annuitant 
were  ten  years,  and  he  died  at  the  end  of  three,  he  would 
receive  three  years'  annuities  if  the  fund  turned  out  suf- 
ficient; but  in  case  of  a  small  deficiency,  he  might 
receive  his  annuity  for  nearly  ten  years.  It  is  impossible 
that  that  can  be  so,  and  that,  because  a  fund  is  deficient, 
an  annuitant  is  to  receive  more  than  is  due  to  him.  In 
the  present  case,  I  think  that  the  values  of  the  several 
annuities  must  be  ascertained  in  the  following  man- 
ner:— the  values  of  those  which  have  expired  must  be 
fixed  at  what  the  annuitants  would  have  actually  re- 
ceived had  the  fund  not  been  deficient;  the  values  of 
those  which  are  still  subsisting  must  be  ascertained  by 
adding  the  amount  of  the  arrears  actually  accrued  to 
the  present  value  of  the  annuity.  And  the  fund  must 
be  apportioned  accordingly. 

Drcrbb. 

Apportion  the  fund  in  the  proportions  following:— 1,680/.,  1,653/., 
3,971/.  and  4,064/.     Reg.  Lib.  1858,  B,foL  2761. 
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Ju(y  25. 

Railway  de- 
bentures were 
granted,  by 
which  the 
"  undertaking, 
and  all  tolls 
and  sums  of 
money  arising 
by  virtue  of 
the  act,  and 
all  estate, 
right  and  in- 
terest of  the 
company," 
were  assigned 
to  the  deben- 
ture creditors. 
Other  credi- 
tors subse* 
quently  ob- 
tained judg- 
ments against 
the  company, 
and  after- 
wards, by  au- 
thority of  an 
act  of  parlia- 
ment, the 
railway  was 
Bold,  and  the 
purchase- 
money  paid 
into  Court : — 
Held^  that  the 
debentures, 
being  prior  in 
date,  had  pri- 
ority over  the 
judgments  as 
agamst  the 
purchase- 
money. 


FURNESS  V.  THE  CATERHAM  RAILWAY 
COMPANY. 

nnHE  Plaintiflr  was  the  holder  of  nine  debentures  of 
the  Caterham  Railway  Company,  by  which  the 
company  had,  in  the  usual  form  (a),  assigned  "  the  said 
undertaking,  and  all  the  tolls  and  sums  of  money  arising 
by  virtue  of  the  act,  and  all  estate,  right  and  interest  of 
the  company  in  the  same/'  to  hold  until  repayment  of 
the  amount  and  interest.  Subsequently,  on  the  6th  of 
February,  1858,  the  London  and  Brighton  Railway 
Company  had  obtained  a  judgment  against  the  Cater- 
ham  Railway  Company  for  956/.  for  the  hire  of  railway, 
engines  and  carriages. 

The  Plaintiff  filed  his  bill  to  make  his  securities 
available;  but  the  Court  held,  at  the  hearing,  that  he 
was  neither  entitled  to  a  foreclosure  or  sale  (S). 

The  decree  directed  the  following  accounts  and  in- 
quiries:— (1)  what  was  due  to  the  Plaintiff;  (2)  what 
he  had  received  in  respect  of  tolls  and  profits;  (3)  what 
incumbrances  there  were;  (4)  what  was  due  thereon  and 
their  priorities;  (5)  what  was  due  for  unpaid  purchase- 
money;  (6)  what  lands  were  subject  to  any  lien  for  the 
same ;  (7)  what  means  could  be  taken  for  the  purpose 
of  making  the  railway  available  for  paying  the  Plaintiff 
and  the  other  incumbrancers  the  amounts  due  to  them 
respectively ;  (8)  what  arrangements  could  be  made  for 
working  the  railway.    And  the  Plaintiff  was  appointed 

"  receiver 


(a)  See 

».38,  41, 


and  Schedule  C. 


16,         (b)  25  Beuv.  614. 
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"  receiver  of  the  said  railwayi  and  of  the  tollfl  and  profits 
arittDg  thererrom/' 

In  chambera,  an  arrangement  was  made,  by  which  it 
was  agreed,  that  the  Caterham  Railway  should  be  sold 
to  the  Souih^Ea$tern  Railway  Company  for  14,000/., 
and  an  act  of  parliament  was  obtained  authorizing  such 
sale  (a). 


1859. 


By  this  act  (s.  4),  the  agreement,  of  which  a  copy  was 
set  forth  in  the  schedule,  was  confirmed. 

The  fifth  section  was  as  follows : — ''  according  to  the 
terms  and  conditions  of  the  scheduled  heads  of  agree- 
ment by  this  act  confirmed,  the  undertaking,  railway 
and  property  of  the  company,  and  all  their  powers, 
rights,  privileges  and  authorities  with  respect  to  the 
same,  shall  be,  by  this  act  and  the  deed  of  transfer  re- 
spectively, transferred  to  and  vested  in  the  South-Eastem 
Company f*  &c. 

The  thirteenth  section  was  as  follows :— ''  Forthwith 
after  the  transfer  takes  effect,  the  South-EMtem  Com* 
pany  shall  pay  into  the  Court  of  Chancery,  to  the  credit 
of  the  suit  *  Furness  v.  The  Caterham  Railway  Company 
and  Oihert^  the  sum  of  14,000/.,  to  abide  the  order  of 
the  Court,  and  neither  the  South-Eastern  Company  so 
paying  that  sum,  nor,  after  the  payment  of  that  sum, 
the  railway  and  property  transferred  to  them,  as  afore* 
said,  shall  be  liable  to,  or  charged,  or  chargeable  with 
the  debts,  liabilities  and  engagements  of  the  company  (b), 
or  any  part  thereof;  and  the  company  (ft)  shall  wind  up 
their  affairs,"  &c. 

The 


(a)  22^23  Vict,  c.  XXXV. 


(6)  The  Cokrham  B^ulw^. 
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FURNESS 

V. 

Thb 

Catebham 

Railway 

Company. 


The  Chief  Clerk  made  his  certificate  finding  the 
priorities,  and  the  cause  now  came  on  for  further  con- 
sideration,  and  for  a  distribution  of  the  purchase-money, 
which  was  insufficient  to  pay  all  the  charges  upon  it. 
The  question  was,  whether  the  PlaintiflTs  debentures 
had  priority,  on  the  fund  in  Court,  over  the  judgment 
debt  of  the  London  and  Brighton  Railway  Company, 

Mr.  Lloyd,  for  the  Plaintiff,  argued  that  the  amount 
due  on  the  Plaintifif's  debentures  must  be  paid  prior  to 
the  judgment  debt  of  the  Brighton  Railway  Company^ 
for  the  latter  was  a  charge  subsequent  in  date  to  the 
Plaintiff's  security. 

Mr.  Surrage  for  the  Caterham  Company. 

Mr.  W.  W.  Cooper  and  Mr.  Wichens  for  vendors 
having  liens  on  the  land  sold. 

Mr.  Humphry  for  the  South-Eastern  Company. 

Mr.  Selwyn  and  Mr.  Hingeston,  for  the  Brighton 
Railway  Company,  argued  that  tlieir  judgment  was  a 
charge  on  the  14,000/.  prior  to  the  Plaintiff's  deben- 
tures ;  that  the  debentures  only  charged  the  tolls,  and 
gave  the  Plaintiff  no  right  to  or  in  the  land;  Perkins 
V.  The  Deptford  Pier  Company  (a)  \  and  that  it  had 
been  determined  by  the  Queen's  Bench,  in  Doe  d. 
Myatt  V.  The  8t.  Helen's  Railway  Company  {b),  that 
the  land  did  not  pass  under  the  word  '^  undertaking." 
So  in  Russell  v.  The  East  Anglian  Railway  Company  (c), 
it  was  held,  that  mortgagees,  whose  debts  were  payable 
out  of  the  tolls  and  other  estate  and  effects  of  a  railway 
company,  had  no  lien  on  the  estate  or  effects  of  the 
company. 

That 

(a)  13  Sim,  277.  (c)  3  Mac.  if  Cor.  125. 

(6)  2  Q.  B.  Rip.  364. 
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That  here  the  14,000/.  represented  the  carpus  of  the 
estate,  on  which  the  Plaintiff  had  no  charge;  that  it 
represented  the  land  and  the  powers  of  the  Caierham 
Company f  which  that  company  had  no  power  or  autho- 
rity (except  under  the  authority  of  the  special  act  of 
parliament)  to  transfer  to  the  Plaintiff. 

[The  Master  of  the  Rolls.  In  that  respect  the 
debenture  and  judgment  creditor  must  be  in  the  same 
situation.] 

The  railway  is  turned  into  money,  and  some  part,  at 
least,  must  be  corpus,  which  never  vested  in  the  Plaintiff. 
They  also  referred  to  8  &  9  Vict.  c.  16,  $s.  38,  42. 
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The  Master  of  the  Rolls. 

I  think  the  debentures,  being  prior  in  date,  must  have 
priority  over  the  judgment.  If  I  were  to  hold  other- 
wise, I  should  really  decide  that  the  debentures  were 
worth  nothing. 

All  I  understand  by  the  decisions  of  the  Court  on  the 
word  ''  undertaking"  is,  that  it  is  a  right  to  use  the 
land  for  the  purpose  of  conveying  passengers  and 
making  profits  by  the  tolls,  that  the  debenture  holders 
cannot  take  possession  of  the  land  and  use  it  so  as 
to  put  a  stop  to  the  undertaking,  and  that  the  mort- 
gages of  the  undertaking  do  not  enable  the  mortgagees 
to  put  an  end  to  it. 

If  this  were  a  going  and  profitable  railway  at  the  time 
the  debentures  were  granted^  it  would  be  a  strange  thing 
to  hold  that  the  mortgagees  or  debenture  creditors  were  to 
have  less  rights  than  the  subsequent  judgment  creditors. 
If  that  be  not  so,  what  reason  can  be  assigned  why 

those 
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those  cbargeB  which  are  prior  in  date  shonU  not  now 
liave  priority  of  payment?  The  question  ia,  whether 
that  which  has  been  sold  is  not  that  which  has  been 
mortgaged  to  the  debenture  creditors.  It  is  the  under- 
taking,  the  railway  and  all  the  powers  incidental  to  it 
which  have  been  sold,  and  the  South^JEastern  liaUway 
have  acquired,  by  the  purchase,  the  power  to  do  that 
which  could  only  be  given  by  an  act  of  parliament,  viz , 
the  power  to  carry  on  the  undertaking.  How,  then,  can 
it  be  said  that  the  purchase-money  does  not  represent  the 
undertaking?  Here  the  Plaintiff  is  mortgagee  of  the 
undertaking ;  he  must  therefore  have  priority  over  the 
judgment  creditor. 


an  exclusive 
power  of  ap- 
poiiitmetit 
over  an  estate 


hi  re  FOWLER'S  TRUST. 

My  2,  27. 

A  testator  had  JOHN  FOWLER  by  his  will,  dated  in  1788,  de- 

'""""  vised  freeholds  and  a  copyhold  estate  called  Vilntr 

to  the  use  of  his  son  Charles  Fowler  for  life,  with  an  ex- 

to  M*cHldren  c^"^^^®  power  of  appointment  to  his  children  and  grand- 
children (as  had  been  decided  in  Fowler  v.  CoAii)(a), 
and  in  default  of  appointment,  to  the  use  of  his  children 
hi  tail :  and^  he  bequeathed  4,000/.  in  trust  for  his  son 
Charles  for  life,  and  from  and  after  his  decease  in  trust 
to  pay,  assign  and  transfer  the  principal  sum  of  4,000/., 
or  the  stocks  or  securities  wherein  the  same  migiit  be 
invested,  unto  such  one  or  more  of  the  children  of  his 
said  son  Charles^  whether  bom  in  the  testator's  lifetime 

and to'agrand-  or  after  his  decease,  who,  being  a  son  or  sons,  shouki 
respectively  live  to  attain  his  or  their  age  or  ages  of 
twenty-one  years,  when  and  as  they  should  respectively 
attain  the  same,  or,  being  a  daughter  or  daughters, 

shoutd 

(a)  21  Beav  360. 


and  grand- 
children, and 
an  exclusive 
power  to  ap- 
point a  fund 
amongst  his 
children  only. 
He  appointed 
the  estate  to 
some  of  his 
children,  and 
the  fund  to 
his  children 


child  (who 
not  an  ob- 
ject) :--HfW, 
that  this  was 
not  a  case  of 
election,  and 
that  the  chil- 
dren were  not 
compellable  to 

elect  either  to  give  effect  to  the  appointment  of  the  fund  to  the  grandchild,  or  reject 
the  benefits  appointed  under  the  first  power. 
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should  live  to  attain  her  or  their  respective  age  or  ages       1860. 
of  twenty^one  years  or  be  married,  when  and  as  they      ^'"v**^ 
should  respectively  attain  the  said  age  or  ages  or  be     Fowlbr's 
married,  which    should   first   happen,   in    such    parts,       Tkuiti. 
shares  and  proportions,  manner  and  form  as  his  son 
Charles  by  any  deed  or  writing,  or  by  his  last  will  and  tes- 
tament in  writing,  should  direct,  limit,  give  or  appoint  the 
same,  and  in  default  of  such  appointment  in  trust  to 
pay,  transfer  and  asNgu  the  same  unto  and  amongst  all 
and  every  the  children  of  his  son  CharUi  (whether  born 
in  the  testator's  lifetime  or  after  his  decease)  who,  being 
a  son  or  sons,  should  live  to  attain  his  or  their  respective 
age  or  ages  of  twenty-one  years,  or  being  a  daughter  or 
daughters,  that  age  or  day  of  marriage,  which  should 
first  happen,  equally  to  be  divided  between  them,  if 
more  than  one,  share  and  share  alike. 

The  testator  died  in  1790.  His  son  Charles  had 
seven  children  who  attained  twenty*one,  two  of  whom 
were  dead  at  the  date  of  his  will. 

Charles  Fowler  by  his  will,  dated  in  1848,  appointed 
eight^tenths  of  the  4,000/.  to  five  of  his  children,  and 
be  appointed  the  remaining  two-tenths  to  his  grand* 
daughter,  JEliza  Sarah  Lavinia  Cokn  (the  only  child  of 
a  deceased  son),  and  he  appointed  the  freehold  and  copy- 
hold estate  amongst  his  four  children  and  his  grand- 
daughter. 

Charles  Fowler  died  in  1843,  possessed  of  a  few 
trifling  moveables,  but  of  no  other  property  of  his  own. 
The  eight-tenths  of  the  appointed  fund  were  paid  to  his 
five  children,  hot  the  remaining  two-tenths,  appointed 
to  his  granddaughter,  were  paid  into  Court  under  the 
Trustee  Relief  Act.  This  petition  was  presented  by  the 
granddaughter  and  her  husband,  praying  a  declaration 

that 
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1859.  ^^^^  ^^^  two-tenths  of  the  4,000^.  had  been  well  ap- 

^^^y-^^  pointed  to  her,  and  that  it  might  be  paid  out  of  Court 

Fowler's  ^^  ^^^  husband. 


Trusts. 


Mr.  Lhyd  and  Mr.  Amyot  for  the  Petitioner. 

The  testator  Charles  might  have  excluded  all  the  chil- 
dren from  any  share  of  the  freeholds  and  have  appointed 
it  exclusively  to  the  grandchild.  The  children  cannot 
retain  their  interests  in  the  freeholds  without  giving 
effect  to  the  appointment  of  the  stock  in  favor  of  the 
granddaughter.  No  one  can  claim  under  a  will  and 
against  it. 

Mr.  Follett  and  Mr.  Sarrage^  contri.  The  principle 
of  election,  though  this  condition  is  not  expressed,  is, 
that  a  donor  may  annex  to  a  gift  of  his  own  property 
a  condition  that  the  donee  shall  allow  the  property  of 
the  latter  to  be  disposed  of  by  the  former.  But  a 
donee  of  a  power  cannot  annex  to  the  property  over 
which  he  has  a  mere  power  any  such  condition ;  it  would 
be  simply  void.  True,  it  is,  that  a  man  having  property 
of  his  own,  and  a  power  of  appointment  over  other  pro- 
perty, may,  by  giving  his  own  property  to  the  objects  of 
the  power,  put  them  to  their  election,  either  to  give 
effect  to  the  whole  disposition,  or  reject  the  benefits  in 
the  property  not  subject  to  the  power;  Whistler  v. 
Webster  {a);  but  that  is  simply  annexing  a  condition 
to  the  gift  of  his  own  property.  A  mere  donee  of  a 
power  cannot  annex  to  an  appointment  any  condition 
whatever  which  is  not  for  the  benefit  of  an  object  of 
the  power.  The  gift  would  be  good  and  the  condition 
void,  Watt  V.  Creyke  (b) ;  Carver  v.  Bowles  (c),  unless 
the  condition  be  so  mixed  up  with  the  appointment  as 
to  be  a  fraud  on  the  power,  and  then  the  whole  is  void. 

In 

(a)  2  Ve9.jun.  366.  '         (r)  2  RiiJs.4-  Myl.  304. 

(6)  3  Sm,  i  Giff,  362. 
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In  election  thene  mvmt  be  '^Bome  free  diilpO0abte  pto^       I859. 
perty**  given  to  th6  penoh  put  tb  bis  dettiony  which      ^-^v*^ 
mtij  be  kid  hold  of  to  competisate  the  perdoti  diMip<-     p^wlkk'W 
poitotedy  iti  ccuk  the  person  put  to  his  electioti  insists  on      Tftotts. 
telutig  bib  own  property  and  rejects  the  gift  given  in 
lien  of  it ;  Brigidw  v.  Warde  (ti) ;  Svgd.  on  P&wen  (6)  5 
Ttolkp^  V.  R&iUledgt  (t).    But  here  the  testator  Charles 
gives  no  ptt>pefty  of  his  own ;  he  is  a  mere  instrument 
of  the  testator  John  to  declare  Xvho  shall  take  under 
the  will  of  the  latter,  and  he  has  no  authority  to  annet 
to  the  appointment  conditions  which  are  not  authorized 
by  that  wtlL 

The  cases  referred  to,  shewing  that  an  appointment 
on  ^  void  Condition  is  good,  and  the  common  case  of  an 
appointment  made  in  favor  of  objects  of  the  power  and 
of  a  stranger,  in  which  the  appointees  may  insist  on  the 
VaHdity  of  the  appointment  as  regards  themselfes,  and 
yet  exclnde  the  strimger,  answer  the  observation,  "  that 
no  one  can  take  under  ctn  instrument  without  conforming 
to  the  whole  of  it.** 

Mr.  Shapttt  for  the  trustees. 


The  MAstBft  of  the  Rolls. 

On  the  best  consideration  I  cbn  give  to  this  case,  I  Jtdy  27. 
am  of  opinion  that  it  does  not  raise  any  case  of  election. 
A  ease  of  election  arisen  where  a  testator,  whether  under 
a  power  or  not,  gives  property  which  belongs  to  one 
person  to  another^  and  gives  to  the  former  property  of 
his,  the  testator's ;  in  that  cast  the  former  is  bound  to 
elect  whether  he  will  give  effect  to  the  disposition  of  his 

own 

(a)  2  Kei .  jun.  336.  (c)  1  Dt  Gex  if  Sm.  662. 

(b)  VoL  2,  p.  162  (6M  td,) 

VOL.  XXVII — III.  B  B 
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1859.  ^^^  estate  in  favor  of  the  latter,  and  if  he  will  not, 
^^^v*^^  then  he  cannot  take  any  of  the  benefits  intended  for 
Fowler's     ^'"^  ^^  ^^^  ^^'^^  ^^^  which  are  thereupon  made  available 

TftviTi.  for  compensating  the  disappointed  legatee  or  devisee. 
This  is  not  the  case  here,  for  there  is  no  property  of 
the  testator.  If  the  testator  has  improperly  exercised 
the  power,  so  that  the  property  will  go  as  in  default 
of  appointment,  it  will  be  divisible  amongst  the  seven 
children,  five  only  of  whom  take  benefits  under  this  will, 
the  other  two  are  not  named  in  it 

It  is  impossible  to  say  that  there  is  a  case  of  election 
as  to  the  two  who  take  nothing  under  the  will,  and  it 
is  equally  so  as  to  the  others.  The  case  of  Bristow 
V.  Warde{a)  lays  down  that  the  doctrine  of  election 
''  never  can  be  applied,  but  where,  if  an  election  is  made 
contrary  to  the  will,  the  interest  that  would  pass  by  the 
will  can  be  laid  hold  of  to  compensate  for  what  is  taken 
away;  therefore,  in  all  cases,  there  must  be  some  free 
disposable  property  given  to  the  person,  which  can  be 
made  a  compensation  for  what  the  testator  takes  away. 
That  (using  the  words  of  Lord  Loughborough)  cannot 
apply  to  this  case,  where  no  part  of  his  property  is  com- 
prised in  the  will  but  that  which  he  had  power  to  dis- 
tribute." It  is  the  same  as  if  the  two-tenths,  which 
was  appointed  to  one  who  was  not  an  object,  went  over, 
as  in  default  of  appointment,  to  persons  who  had  nothing 
to  do  with  the  freehold  estate. 

On  the  best  consideration,  I  think  this  is  not  a  case 
of  election,  and  1  must  therefore  declare  that  two-tenths 
of  the  fund  have  not  been  properly  appointed,  and  that 
they  go  as  in  default  of  appointment. 

(a)  2  Vei.  jun,  p.  350. 
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SCOTT  V.  STEWARD. 

July  12. 

TN  1850,  on  the  marriage  of  Isabella  Postlethwaite,  a  Inawttlement 
"*•    settlement  was  executed,  whereby  two  sums  of  p^ThT^ihe 
money  were  settled  on  Mr.  and  Mrs.  Postlethtcaite  and  parties  core- 
their  issue,  and  the  deed  contained  a  covenant  that  all  ^1^^  ^ii^f^. 
the  real  and  personal  estate  which  Mrs.  Postlethwaite  *o™  acquired 
should,  during  -the  coverture,  become  seised  and  pos-  the  tame 

sessed  of  should  be  settled  "  upon  the  same  trusts,  and  *"***•»  ^^'  , 

^  '  and  subject  to 

for  the  same  intents  and  purposes,  and  under  and  sub-  the  same 
ject  to  the  same  powers*  provisoes  and  agreements,  as  S^aslaear*^** 
were  therein  expressed  and  declared   concerning  the  thereto  as  the 
sums  of  600/.  and  500/.  thereby  settled,  or  such  of  the  tenure  of  the 
said  trusts,  intents  and  purposes,  powers,  provisoes  and  propfty  would 
agreements  as  should  then  be  subsisting  and  capable  of  Held,  that 
being  executed,  or  as  near  thereto  as  the  nature  and  Ihei^sert*" 
tenure  of  the  property  and  other  circumstances  would  of  a  power 

admit  of."  miKea«es 

in  the  settle- 

A  similar  settlement  was  executed  on  the  marriage  of  nn«ntof  sub- 
-  _        -^         .     _  -  ^  .  sequently  ao- 

Mrs.  Scott  m  1854.  quired  free- 

holds, the 

Mrs.  Postlethwaite  and  Mrs.  Scott  having,  under  the  havinggranted 
will  of  their  aunt,  who  died  in  1855,  become  seised  of  ""^h  leases, 
n  .       •  1   t_       1.  though  the 

the  Moor  Row  estate,  this  suit  was  instituted  by  them  mines  had 

to  have  that  estate  settled  pursuant  to  the  covenants  ^^[u^fj*" 
in  the  marriage  settlements  of  1850  and  1854.    The  worked  under 
question  was,  whether  the  settlements  ought  to  contain 
powers  to  grant  mining  leases. 

It  appeared  that  their  aunt  had,  in  1825  and  1846, 
agreed  to  grant  mining  leases  of  this  property  for 
twenty-one  years  at  a  fixed  rent,  first  of  50/.  and  Uien 
of  100/.  a  year  and  a  royalty. 

B  B  2  Under 
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185d.  Under  the  first  agreement,  the  lessee  sonk  a  pit  in 

the  estate,  by  means  of  which  he  worked  the  mines  and 
veins  of  ore  to  a  very  limited  extent;  bat  being  entitled 
to  other  mines  in  the  neighbourhood,  which  be  could 
work  upon  more  advantageous  terms,  he,  after  a  short 
time,  discontinued  the  use  of  the  pit,  and  at  the  date  of 
the  second  agreement  had  not  for  many  years  raised 
any  ore  from  the  mines  under  the  estate.  The  mines  and 
veins  of  ore  remained  unworked  under  the  second  agree* 
ment  of  1846,  and  the  testatrix  derived  no  benefit  there» 
flrom  during  her  life  beyond  the  fixed  rent  of  lOOA 

No  lease  had  been  executed  by  the  testatrix,  but  since 
her  decease,  the  lessee  had,  for  the  first  time,  shewn 
a  disposition  to  work  the  mines  effectively,  and  he  had, 
with  this  view,  commenced  operations  upon  the  estate 
and  applied  for  his  lease  under  the  agreement.  The 
mines  were  said  to  be  of  considerable  value,  and  the 
present  operations  of  the  tenant  involved  a  large  expen-^ 
diture. 

The  Plaintiffs  submitted,  that  it  was  expedient  and 
desirable  that«  in  the  settlements,  there  should  be  re- 
served to  the  trustees  power  to  grant  mining  or  other 
leases  of  the  Moor  Row  estate,  with  all  powers  and 
privileges,  covenants  and  provisions  as  were  usually  con- 
tained in  leases  in  the  neighbourhood,  and  full  power  to 
let  the  surface  of  the  land  for  building. 

Mr.  Lhyd  and  Mr.  Osborne^  for  the  Plaintiffs,  cited 
Hilly.  Hill  (a);  Williams  v.  Carter  {b);  Turnery.  Sar- 
gent (c). 


Mr.  Selwyn  and  Mr.  Hibbert  for  the  Defendants. 

a)  6  Sim.  136.  (c)  17  fieatr.  515. 

'  ^  2  Sygd.  Pow.,  App.  No,  23. 
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Tkt  Mastbr  of  ih€  Rolls. 

I  think  I  can  do  what  is  asked,  and  in  making  a  refer- 
ence to  approve  of  proper  settlementSi  I  will  declare 
that  such  settlements  are  to  contain  powers  to  grant 
mining  and  agricultural  leases  of  the  real  estates. 


Note.— Rrg.  Lib.  1858,  B.,/ol.  2513;  tee  19  i  20  Vkt.  c.  120. 


MACLEAN  V.  DAWSON.    (No.  3.) 
rriHE  case  is  reported,  ante  {a). 

The  Plaintiffs  amended  their  bill,  by  stating  that  the 
executors  of  Joseph  Dawson  had  refused  to  prove  his 
will  in  this  country,  and  that  in  the  present  month  {May) 
administration  of  the  goods,  &c.,  of  Joseph  Dawson^ 
limited  for  the  purpose  only  for  the  Defendant  James 
Henry  Johnson  to  become  and  be  made  a  party  to  this 
bill,  and  to  attend,  supply,  substantiate  and  confirm  the 
proceedings  already  had,  or  that  shall  or  may  hereafter 
be  commenced  in  this  suit,  or  in  any  other  Court  between 
the  parties  to  this  bill,  or  any  other  parties,  touching  the 
matters  at  issue  in  this  cause,  and  to  obey  and  carry 
into  execution  all  orders  and  decrees  of  this  Court 
relating  to  this  cause,  until  a  final  decree  shall  be  had 
and  made  thereon  and  such  decree  shall  be  carried  into 
execution,  and  the  execution  thereof  fuUy  compteCed, 
but  no  further  or  otherwise,  or  in  any  other  manner 
whatsoever,  were  granted  by  her  Majesty's  Court  of 
Probate  to  the  Defendant  James  Henry  Johnson. 

The  bill  by  amendment  also  stated,  that  the  executors 
knew  that  the  purchase  of  the  shares  was  void  before 


Julyl. 

Administra- 
tion ad  litem 
held  ia6Scient 
to  represent 
the  testator's 
estates  in  a 
suit  seeking  to 
establish  a 
specific  lien  on 
his  shares  in  a 
company, 
which  had 
been  possessed 
by  the  De- 
fendants (his 
Scotch  execu- 
tors and  resi- 
duary lega- 
tees), and  who 
had  received 
assets  more 
than  sufficient 
to  answer  all 
claims  on  the 
testator's 
estate. 


(a)  Poge2\. 
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1859.  ^^cy  distributed  the  estate.  That  the  personal  estate, 
which  came  to  their  hands,  was  far  more  than  suflBcimt 
to  answer  all  the  claims  on  his  estate,  and  that  they  had 
admitted  assets  to  answer  all  purposes. 

It  prayed,  in  addition,  a  declaration  that  the  estate  of 
the  testator,  and  the  executors  personally,  were  liable 
to  pay  the  Plaintiffs  the  difference  in  the  amounts  stated 
in  the  second  paragraph  of  the  original  prayer. 

Johnson^  the  administrator,  and  the  eleven  other 
shareholders  in  the  company,  were  made  Defendants. 

Henry  Dawson  again  demurred  for  want  of  equity, 
and  on  the  ground  that  a  legal  personal  representative 
of  Joseph  Dawson^  duly  constituted  in  this  country,  was 
a  necessary  party  to  this  suit,  but  that  no  sufficient  legal 
personal  representative  of  Joseph  Dawson,  constituted 
as  aforesaid,  was  a  party  to  this  suit. 

Mr.  Rolt  and  Mr.  Cotton  for  the  Defendant,  in  sup- 
port of  the  demurrer: — Groves  v.  Lane  {a)  \  Davis  v. 
Chanter  (ft)  ;  Silver  v.  Stein  (c). 

Mr.  JR.  Palmer  and  Mr.  J.  Pearson^  in  support  of  the 
bill,  were  not  heard.  Ellice  v.  Ooodson  {d),  was  re- 
ferred to. 


The  Master  of  the  Rolls. 

July  1.  I  think,  upon  the  allegation  in  this  bill,  the  demurrer 

must  be  overruled. 

When  I  considered  the  case  before,  I  treated  it  as 

one 

(a)  16  Jht.  1061.  (c)  1  Drew.  295. 

(«}  2  PhilL  545.  {d)  2  Colly.  4. 
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one  of  this  description : — that  if  it  was  to  be  considered  1859. 
as  a  debt,  then  there  must  be  a  general  administration 
of  the  whole  estate,  and  in  that  respect,  there  must  be 
a  perfect  and  complete  administration,  but  if  it  was  to 
be  treated  as  a  specific  lien  upon  the  particular  shares, 
which  upon  the  allegations  in  this  bill,  if  they  are  esta- 
blished, I  am  of  opinion  it  might  be,  then  you  must 
have  all  the  other  persons  interested  in  these  shares 
before  the  Court.  It  is  then  to  be  considered,  in  respect 
of  the  ulterior  relief,  what  necessity  there  would  be  of 
having  the  full  representation  to  Joseph  Dowsovls  estate. 
If  the  Plaintiffs  have  a  specific  lien  upon  the  shares,  I 
think  there  are  sufficient  allegations  upon  this  bill  to 
shew  that  Joseph  Dawson  had  ten  shares,  from  the 
time  when  the  purchase  was  made  by  him,  down  to 
^e  time  when  he  died :  that  being  so,  I  do  not  think  it 
material  that  there  was  a  variation  in  those  shares,  and 
then  all  the  persons  who  are  interested  are  brought 
before  the  Court;  and  if  it  is  established  that  a  frau- 
dulent representation  was  made,  I  think  there  would  be 
a  specific  lien  upon  those  shares  in  favor  of  the  Plain- 
tiffs, in  which  case  they  would  be  entitled  to  the  first 
part  of  the  relief. 

Then  comes  the  consideration  of  what  would  be  the 
right  with  respect  to  the  collateral  account,  to  be  taken 
for  the  purpose  of  knowing  whether  the  interest  upon 
the  purchase-money  exceeded,  or  was  less  than,  the 
profits  upon  the  shares.  For  the  purpose  of  taking 
that  account,  which  is  collateral  to  or  flowing  out  of  the 
matters  of  the  original  decree,  I  am  of  opinion,  that  a 
person  appointed  by  the  Court,  or  a  legal  personal  re- 
presentative ad  litem,  would  be  sufficient  to  bind  the 
account,  and  to  do  nothing  more.  If  it  was  then 
sought  to  obtain  an  administration  of  the  estate,  for  the 
purpose  of  obtaining  payment  out  of  the  assets,  un- 
doubtedly 
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Macleak 

V, 


1869.  doubtedly  it  would  be  necessary  to  bave  m  fiiO  legal 
personal  represeotatiYe.  Bat  tbere  is  an  vjkfjkiaaa  in 
this  bill  (tbe  105th>  to  this  efieqt  z^-that  the  tbiae  Oe* 
9^^*^"'  feadants,  i?«ho  are  the  execatnis  in  ScUland^  have  poa-i 
sessed  and  got  into  their  hands  assets  of  tbe  teataUv  fiur 
more  than  sufficient  to  aoswer  all  tbe  claima  ii|kni  bia 
estate.  I  agree  with  Mr.  Rplt^  that  tbe  allegatioo  of 
tbe  admission  of  assets  has  pnly  a  tecbaical  meaniaig; 
but  it  ia  alleged^  that  they  have  actually  possession  of 
property  of  the  testator  nK>re  than  sai&cieat  to  amwer 
all  tbe  olaiwsy  which  I  must  take  to  be  tbe  case^  Siq^ 
posing  I  bad  a.  full  and  complete  admiaJaUatioPt  and 
this  account  were  taken,  Unere  still  would  be  a  ligbt  to 
an  account  against  those  persona  of  how  mnch  of  these 
assets,  they  had  received ;  but  that  would  not  be  taken, 
if  it  was  either  proved  that  they  had  received  more  than 
was  suffiicient  for  the  purpose  of  paying  att  tbe  debta. 
or  if  they  admitted  before  tbe  Gowt,  that  they  bad 
sufficient  assets  to  aoswer  atl  the  debts^  If  that  fact 
were  proved,  it  would  be  a  mere  question  of  bow  much 
they  themselves  would  have  to  pay,  in  case  the  balance 
was  found  against  theai..  But  if  the.  balance  was  the 
other  way,  and  something  was  found  dee  to  the  esMe 
of  the  testator,  then  I  should  (as  I  have  done  on  other 
occasions)  direct  the  amount  due  ta  be  paid  into  Conrt, 
tp  tiie  accpuoA  of  tbe  legal  personal  representative  of 
tbe,  testatoxi  end  they  could  tjben»  get  it  out  of  Conrt  on 
taking  oat  administration  in.  this  coa^try<» 

In  either  node  of  viewing  it,  I  think;  there  ie  suffi- 
cient, upon  tbe  alie^gations  in  ibis  biliji  te  support;  tbe 
relief  whkh  is  asked  for  on  tbe  present  Qceasion;  and*, 
accordingly,.  I  mnst  overrule,  the  demarrer.. 


CASES  iN  CHANCERY. 


WILLIAMS  V.  PAGE.    (No.  3.) 

June  29. 
A  T  the  hearing  of  this  cause  on  the  20th  of  January,  At  the  hearing, 
-^^     1868(a),  three  absent  persons  were  considered  ord^'^uT* 
DQCQSsary  parties  to  the  suit.    The  cause  was  ordered  »tand  over  for 
to  stand  over,  and  the  order  proceeded  as  follow^:--*  ties,  and  the 

"  And  it  is  ordered,  that  the  Plaintiffs  do,  on  or  before  Plaintiff  wa« 

'     .  to  amend  hw 

the  20th  day  of  March,  1868,  amend  their  bill,  by  bill  by  adding 

adding  the  names  of  such   parties  who  executed  the  iuch"partie«or 

subscription  agreement  and  parliamentary  contract,  or  their  Tefal 

the  legal  personal  representative  or  representatives  of  ^^g^Qti^iiveB. 

such  of  them  as  may  be  dead,  as  the  Plaintiff  may  be  One  of  them 

advised,  with  apt  words  to  charge  them,  and  bnng  on  had  no  legal 

the  cause  again  to  hearing  as  they  may  be  advised  **( J).  J^^S^e^'^Jf" 

motion  by  the 
One  of  them,  Patteson,  was  dead,  and  had  no  legal  liberty  to  pro- 
personal  representative.  ce«d  in  the  ab- 
'  sence  of  tuch 

representa- 

rt  was  now  moved,  on  behalf  of  the  Plaintiffs,  '•that  ^]7^>  "^^  ^?\ 
'  '  ,     the  appoint- 

the  Plaintiff  might  be  at  liberty  to  proceed  with  this  mentof  aper- 
suit  in  the  absence  of  any  person  representing  the  estste  J^nt^hirMtate 
of  Hejucji  Pattaionf  deceased,  or  that  some  person  might  was  refused 
he  appointed  by  thia  Court  to.  represeot  the  estate  of 
the  said  Henry  Patteson  deceased,  for  the  purposea  of 
tliis  suit.'' 


Mr.  JR.  Palmer  and  Mr.  Herbert  Smith,  in  support 
of  the  motion. 

Mr.  Sdwyn.  and  Mr.  Freieling,  contra. 

Mr. 

(«)  S4  Btdv.  664.  (^>  Rfg.  Lib.  IB57,  B,J^.  96. 
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Mr.  JR.  Palmer,  in  reply. 

Williams         16  ^  16  Vict.  c.  86,  *.  44 ;  Fussell  v.  Elwin  (a) ;  The 
Pagx.        London  Gas  Light  Company  v.  Spottiswoode  {b) ;  Silver 
(No.  3.)       V.  Stein  (jc),  were  cited. 

ITie  Master  of  the  Rolls. 

From  the  nature  of  this  suit,  no  person  ought  to  be 
surprised  at  every  species  of  objection  being  taken  to 
the  Plaintiffs'  proceedings. 

The  Court,  at  the  hearing,  allowed  the  Plaintiffs  io 
amend  their  bill,  by  making  a  class  of  persons  pointed 
out  in  the  order  parties,  or  if  any  of  them  should  be 
dead,  by  making  their  legal  personal  representatives 
parties.  It  so  happened  that  Patteson,  in  his  lifetime, 
was  one  of  this  class,  and  if  he  had  been  still  living,  the 
Plaintiffs  must  have  made  him  a  Defendant.  He,  how- 
ever, was  dead,  and  the  Plaintiff  might  have  made  his 
legal  personal  representatives  Defendants.  They  have 
done  neither;  they  could  not  make  him  party,  because 
he  was  dead,  and  they  have  not  made  his  legal  personal 
representatives  Defendants,  because  there  are  none,  and 
they  have  not  obtained  representation  to  his  estate. 

The  Plaintiffs  now  make  this  motion,  either  to  pro- 
ceed in  the  absence  of  a  representative,  or  that  one  may 
be  appointed.  But  according  to  the  terms  of  the  order 
they  are  confined  to  one  of  two  courses,  they  have  an 
option  to  adopt  whichever  they  please,  and  it  is  not 
necessary  to  come  to  the  Court  for  that  purpose.  I  do 
not  intend  to  prejudice  any  objection  which  may  be 
raised  at  the  hearing,  but  I  think  it  extremely  probable 
that  the  state  of  the  suit  will  not  satisfy  what  I  con- 
sidered necessary  at  the  last  hearing.  I  must  refuse  the 
motion,  with  costs. 

(a)  7  Hare,  29.  (b)  14  Beav.  264.  (c)  1  Drew.  295. 

NoTB.— The  suit  at  a  lubBequeiit  hearing  was  dismissed,  see  po$t. 


CASES  IN  CHANCERY. 


T 


THOMAS  V.  RAWLING.  j^^^^ 

HE  Plaintiff  in  this  case  took  exceptions  to  the  Theeoiuon 
wwer  of  the  Defendant  Slubbs,  which,  on  the  ^\ 


2nd  of  June,  were  allowed  (a).     An  order  was  drawn  for  insuf- 
up  by  the  registrar,  without  notice  to  the  Defendant's  be  made  pay- 
solicitor,  allowing  the  exceptions  with  costs,  and  the  jl*^*  J™™®" 
taxing  master  proceeded  to  tax  the  costs. 

A  motion  was  now  made,  on  behalf  of  the  Defendant 
Stubbs,  "  that  all  further  proceedings  under  the  order  of 
the  2nd  of  June  last  might  be  stayed,  or  that  the  order 
named,  drawn  up  by  the  Plaintiff,  might  be  set  aside, 
and  that  the  Plaintiff  might  be  ordered  to  pay  the  costs 
of  the  application." 

Mr,  Cotlrelly  in  support  of  the  motion.  The  19th 
order  of  2l8t  December,  1833,  empowers  the  Master  to 
certify  by  whom  the  costs  of  exceptions  for  insufficiency 
ought  to  be  borne,  and  in  taxing  the  general  costs 
such  costs  are  to  be  apportioned.  Under  the  Master's 
certificate,  the  costs  of  exceptions  would  not,  therefore, 
be  payable  immediately,  but  would  be  included  in  the 
general  taxation  of  the  costs.  By  the  13  &  14  Vict* 
c.  35,  8.  27,  the  jurisdiction  of  the  Masters  as  to  ex- 
ceptions for  insufficiency  is  transferred  to  this  Court, 
and  therefore  the  same  rule  applies,  and  consequently 
the  costs  must  await  the  ultimate  taxation  of  the  costs 
in  the  cause. 

Secondly.  The  general  orders  subsequently  made  prove 
that  the  same  practice  was  to  be  continued.  The  22nd 
Order  of  November,  1860,  directs,  that  on  an  answer 

being 
(a)  Ante,  p.  140. 
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being  insuflScient,  *^  the  Defendant  is  to  pay  such  costs 
as  the  Court  shall  think  fit  to  award ;"  but  this  is  con- 
fined to  the  case  where  a  third  answer  is  found  in- 
sufficient. The  same  clause  is  not  contained  in  the  pre- 
ceding order  (the  21st). 

Thirdly.  No  notice  was  given  of  drawing  up  the 
order ;  it  was  passed  in  the  absence  of  the  Defeadant, 
and  that  rendera  it  irregular. 

The  Master  tffihe  Roll9. 

I  am  of  opinion,  that  this  motion  is  ^itirely  wrong. 
It  has  been  argued,  that  this  Court  has  no  power  to 
direct  the  immediate  payment  of  the  costs  of  exeeptions; 
but  I  am  of  opinion,  that  the  general  orders  are  all 
subject  to  the  general  power  and  juxisdicticD  which  Hm 
Court  possesses  as  to  costs. 

I  generally  dispose  of  the  costs  of  exceptions  at  the 
time,  I  always  intend  them  to  be  paid  immediately, 
and  I  do  not  think  that  I  ever  made  an  order  (bat  the 
payment  should  be  postponed  until  the  genend  taxation 
of  the  costs  of  the  suit.  It  is  highly  important  tor 
keeping,  the  business  of  the  Court  regolar,  that  the 
costs  of  such  proceedings  shoukt  be  finally  disposed  of 
at  once.  I  have  no  doubt  that  I  had  jurisdielioo,  and 
that  I  intended  them  to  be  pafd  at  oace.  This  motion 
must  be  refused  with  costs. 

Mr.  8w€m$ton,  jun.,  observed,  that  the  reason  why 
no  notice  had  been  given  of  drawing  up  the  order  was, 
because  the  Registrar's  clerk  had  said  that  it  was  a  mere 
matter  of  course. 
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ROSSITER  V.  THE  TRAFALGAR  LIFE  ASSU- 
RANCE ASSOCIATION. 

May  10. 

THE  Defendants,  the  Trafalgar  Life  Assurance  As-  Though  an 
.   ^ .  ^       .  acrent  cannot 

socialion,  was  a  London  assurance  company,  regis-  delegate  his  ' 

tered  and  incorporated  under  the  7  &  8  Vict.  c.  110.       authority,  yet 

"^  there  are  many 

acts  which  he 

By  an  instrument  under  their  seal,  dated. in  1863,  the  ^  "^^^^ 

association  appointed  Marmaduke  Constable^  of  Sydney,  through  the 

its  agent  in  Australia,  to  grant  life  assurances  in  the  ofher^Mnons 

manner  mentioned  in  the  resolutions  of  the  board  of  «n^  "fiMch  are 

directors,  which  the  instrument  recited.    Bylhese,  Con-  done. 

stable  was  authorized  "  to  grant  assurances,  on  behalf  .  ^  .P!*'?^^ 

°  ,  for  a  life  policy 

of  the  company,  on  first  class  lives,  for  any  amount,  was  accepted, 

not  exceeding,  in  each  case,  the  sum  of  2,000/.    The  'j^^^fj!'' 

acceptance  of  each  life  to  be  signified  by  a  memorandum  surance  com- 

in  writing,  signed  by  Marmaduke  Constable  and  by  Lentin  i4itf- 

Charles  Nathan,  Esq.  (the  medical  officer  of  the  com-  ^^olia,  who 
.  .  acted  in  the 

pany  in  Australia)  and  a  duplicate  of  which  memo-  transaction 

randum,  also  signed  by  such  medical  officer,  is  to  be  '^^-'u^of* 

remitted,  together  with  the  medical  and  referee's  reports,  sub-agent,  and 

to  the   chief  office  in  London.     Every  assurance  so  Jras  miid."*°* 

granted  by  Marmaduke  Constable,  not  exceeding  2,000/.  ^\  ^f^  ^eld 

in  amount,  shall  be  binding  on  the  association.  company,  al- 

though the 
agent  had  no 

Secondly,  that  the  memorandum  to  be  given  by  Mar"  authority  to 
maduke  Constable^  on  granting  assurances  as  aforesaid,  a^ent  and'al- 

shall  be  in  the  following  terms,  that  is  to  say  :-^  though  there 

were  some  in- 

IVa/alyar  Life  Assurance  Association.  of  form  only. 

186—. 

A,  B* of  having  this  day  effected  an 

Msurance  for  £ in  the  Trafalgar  Life  Asswranee 

Association^ 
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1859. 

ROIISITER 
O. 

The 
Trafalgar 

Life 

Assurance 

AssociATioir. 


Association,  upon life  for ,  I,  Marmaduke  Con- 
stable, hereby^  on  behalf  of  the  association^  acknow- 
ledge the  receipt  of  £ ,  being  the  amount  of  the 

first  premium  payable  in  respect  thereof,  and  guarantee 
that  a  policy,  expressive  of  particulars,  shall  be  pre- 
pared and  delivered  by  the  said  association  to  the  said 


Premium. 


£       s.       d. 


(Agent's  signature.) 
(Medical  officer's  sig- 
nature.) 


N.B. — On  receipt  of  this  memorandum,  the  assured 
is  effectually  assured  in  the  above-mentioned  life  office 
for  the  sum  mentioned  in  the  memorandum,  if  the  same 
does  not  exceed  2,000/. 

Thirdly,  that  the  board  will,  on  receipt  of  such  dupli- 
cate memorandum  and  medical  and  referee's  reports, 
and  the  particulars  of  the  assurance,  prepare  and  deliver 
either  a  policy  under  the  seal  of  the  association,  or  will 
forward  a  written  notice  that  they  do  not  confirm  or 
continue  the  assurance." 

It  appeared  that  Messrs.  Erlam  and  Williams  had 
acted  as  a  sort  of  sub-agents  for  Constable  in  Sydney. 
On  the  9th  of  August,  1864,  Frederick  Strange,  of 
Sydney,  sent  in  a  proposal  for  an  assurance  on  his  life 
for  1,000Z.  This  was  written  on  one  of  the  company's 
printed  forms,  and  was  signed  by  Messrs.  JESrlam  and 
Williams  as  agents.  There  were  next  two  references  to 
private  friends  of  Mr.  Strange,  and  their  replies. 

A  letter  of  reference  was  sent,  signed  by  Constable 
(in  print)  and  by  Erlam  and  Williams,  to  Dr.  Nathan, 
the  medical  officer  of  the  company,  who  examined  and 
passed  Strange  as  a  first  class  life,  but  to  be  taken  at 

an 


RoiSITER 
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an  extra  premium,  in  consequence  of  bis  intended  visit        1859. 
to  the  Percy  Islands.     Dr.  Nathan  forwarded  his  report, 
signed  by  him  on  the  letter  of  reference,  to  Constable^  and 
Strange  afterwards  paid  the  first  half-yearly  premium  to         Thb 
Erlam  and  Williams^  who  on  the  1st  of  September,  1854,         Lipc 
gave  him  a  receipt  in  the  following  words  :—  a^**c*ation 

''  Sydney,  September  1st,  1854. 

"  Received  of  Frederick  Strange,  Esq.,  the  sum  of 
152. 9s.  3d.  for  one  half-year's  premium  on  an  assurance 
for  1,000/.  for  life,  made  by  him  this  day.  The  policy 
to  be  forwarded  from  England  per  first  opportunity. 

"  Pro  Constable  k  Co., 

"  £15 :  9*.  3rf.  "  ErUim  and  Williams^ 

No  memorandum  in  the  form  mentioned  in  the  power 
was  ever  given. 

Shortly  afterwards,  Strange  went  as  a  naturalist  on  an 
expedition  to  the  Percy  Islands,  and  on  the  14th  of 
October,  1854,  was  murdered  there  by  the  native  savages. 

'  The  company  said  they  received  no  papers  relating  to 
the  assurance  until  the  27th  of  August,  1855,  long  after 
the  death  of  Strange,  and  no  policy  had  ever  been  granted. 

The  company  having  refused  to  pay  the  1,000/.,  this 
suit  was  instituted  by  Rossiter  (to  whom  Strange  had 
assigned  the  policy)  and  by  the  widow  and  executrix  of 
Strange,  insisting  that  the  receipt  and  other  documents 
constituted  a  valid  and  complete  contract  of  assurance. 
The  bill  prayed,  that  the  company  might  be  decreed  to 
pay  the  1,000/.,  with  interest. 

The  papers  transmitted  to  the  company  in  London  in 
other  cases  of  assurances  effected  in  Australia  were  pro- 
duced to  the  Court,  and  they  all  consisted,  simply,  of 
the  proposal,  the  answers  of  the  two  referees  and  the 
receipt  in  a  form  similar  to  the  present. 

Mr. 


Rossrrftti 

V. 
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1 869.  Mr.  Stlwff'^  und  Mr.  Watey  for  the  Pkintiffii.    A  p^ 

feet  contract  has  been  entered  into  by  the  agent  duly 
autbori:eed  of  the  company  and  which  id  binding  on  them. 
Tnt  If  the  agent  has  failed  to  comply  with  any  formaKtles, 
LtX^"""  thoogh  it  may  make  him  responsible  to  his  employers, 
AsBURANCB  g^jii  jt  ^iu  QQt  inralidate  his  acts  as  to  third  parties  who 
hare  acted  hana  fide  and  paid  the  consideration  without 
notice  of  any  private  instniciions  given  by  the  company 
to  their  agent  The  reoeipt  of  Brtam  and  Willkun^  k 
the  receipt  of  Constable;  it  would  not  require  any 
special  power  to  authorise  the  clerk  or  any  duly  ap^ 
pointed  agent  of  Constable  to  give  the  receipts  for  money 
paid  to  him ;  Erlam  and  Williams  were  not  the  agents 
of  the  company,  but  sub-agents  of  Constable,  and  em- 
powered to  assist  him  as  a  clerk  or  servant. 

Mr.  R.  Palmer  and  Mr.  W,  W.  Cooper,  for  the  com- 
pany, contended  that  the  assurance  was  not  in  conformity 
with  the  power  given  to  Constable,  by  an  acceptance 
signified  by  a  memorandum  signed  by  Constable  and 
Nathan,  and  the  remittance  of  a  duplicate.  That  the 
reoeipt  was  signed  by  Erlam  and  Williams^  and  not  by 
Constable,  who,  as  the  attorney  and  agent  of  the  coon*- 
pany,  had  no  power  to  delegate  his  authority.  That  the 
company  were  not  bound  by  any  assurance  in  re&pect  of 
which  their  agent  had  not  exercised  his  judgment  and  dis- 
cretion, but  had  committed  them  to  a  stranger.  Secondly, 
that  Constable  had  no  authority  to  accept  such  a  risk  as 
an  insurance  on  the  life  oF  a  person  going  to  the  Percy 
Islands,  which  islands^  they  said,  were  situated  beyond  the 
limits  allowed  by  the  company's  policy,  and  wereinhabited 
by  barbarous  savages.     Wing  v.  Harvey  (a)  was  cited. 

The  MASTsa  of  the  Rolls. 

I  think,  upon  the  evidence  before  me,  that  the  Plaintiffs 

are 
(a)  5  De  Ger,  M.  ^  G.  265. 


ROSSITER 
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are  entitled  to  a  decree  in  this  case.     The  question  really  1869. 
is,  whether  there  was,  when  Mr.  Strange  died,  a  policy 
binding  this  company.     It  is  admitted  that  a  power  of 

attorney  was  granted  by  the  company  to  Mr.  Marma-  The 

duke  Constable  to  grant  policies  upon  first  class  lives  Life 

for  sums  not  exceeding  2,000/.,  and  where   that  was  Assurance 

^^  '  AaaA<«r  Avmir. 

communicated  to  the  central  oflBce  in  London^  the  com- 
pany might  either  confirm  or  reject  it ;  that  the  re- 
jection dated  fi-om  the  period  when  the  notice  of  the 
rejection  was  received  out  in  Sidney;  but,  in  the  mean- 
time, (provided  that  the  policy  was  within  the  terms  of 
the  power,)  it  was  valid.  Then  the  question  arises, 
whether,  upon  the  facts  before  me,  there  has  been  a 
valid  contract  of  assurance  entered  into  by  an  agent  of 
the  company. 

I  must,  in  the  first  place,  determine  whether  the  con* 
tract  was  entered  into  by  the  agent  of  the  company, 
that  is,  whether  this  was  a  transaction  with  Marmaduhe 
Constable^  their  agent. 

It  is  undoubtedly  quite  true,  that  an  agent  cannot 
delegate  his  authority  to  another  person ;  but  I  appre- 
hend it  to  be  equally  clear,  that  an  agent  is  entitled  to 
perform,  and  must  necessarily  perform  a  great  number 
of  his  acts  and  functions  through  the  aid  of  persons 
to  whom  he  delegates  his  authority.  Thus,  for  instance, 
when  a  merchant  receives  goods  from  abroad  for  sale, 
and  he  deputes  his  foreman  to  go  to  the  proper  place 
for  selling  such,  goods,  and  the  foreman  sells  them 
accordingly ;  in  that  case,  it  would  be  impossible  for  the 
consignor  to  say  that  the  sale  was  void,  because  the 
merchant  did  not  personally  sell  them  himself,  but 
employed  another  person  for  that  purpose,  by  whom 
the  sale  was  effected.  The  merchant  would,  no  doubt, 
be  answerable  for  all  the  acts  of  his  foreman,  but  pro- 

voi.,  xxvii— III.  0  c  vided 
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1859. 

ROMITKR 

V. 

Thb 
Trafalgar 

Life 

Assurance 

associatiou. 


vided  the  acii  done  were  proper  and  withiQ  the  scope 
of  his  authority,  they  would  be  the  acta  of  the  iQercbaat 

himself. 

Now,  what  takes  place  on  this  opcasioo.  Erlam 
an^  Williams  signejd  certain  documents  pf  reference  tp 
friends  of  thp  assured  respecting  his  life.  Tjiese  twp 
documents  contain  the  particulars  respecting  the  heaU|i 
of  Strange,  and  the  words  Constable  Sc  Co.  are  struck 
through  and  *'  £rlam  &  Co."  signed  ^s  agents.  There 
are  two  other  documents,  the  proposal  and  the  reference 
to  the  medical  ofl^cer.  The  pfoposal  to  the  company 
is  in  the  orc|inary  prjnte^  form,  ^Iways  used  by  C019- 
stabje ;  there  is  a  certificate  st  the  end  signed  by  Erh^i 
and  Williams^  as  agents,  and  there  is  nothing  to  shew 
that  this  was  not  communicated  to  Constable  &  Co. 
But  the  material  document  of  all  is  the  reference  to 
the  medical  officer,  ^yhich  is,  in  the  regular  form,  use^ 
in  all  these  documents,  with  the  printed  certificate  wit^ 
the  words  *^  Erlam  &  Co."  added,  and  that  is  regularly 
answered  by  the  medical  officer  in  the  ordinary  form, 
and  transmitted  to  the  office.  The  company  omits  to 
state  from  whom  it  received  this  document,  but  say 
that  they  received  it  in  London  in  August,  18^5,  for  the 
first  time.  The  officer  of  the  company  must  know  from 
whom  they  received  it,  and  therefore  it  is  to  be  inferred 
that  they  received  it  regularly  from  their  agents  in 
Sydney,  because,  in  a  matter  of  this  descpptiop,  tbe^r 
silence  must  be  taken  most  strongly  against  them. 
Th^t  being  so,  I  looked  at  other  documents  of  similar 
description,  and  I  found  that  nothing  else  is  usually 
sent  to  the  office  but  those  four  documents ;  first,  the 
proposal;  secondly,  the  two  references  to  the  fri^i^c^ 
who  speak  to  the  health  of  the  person  proposing  to 
effisct  an  insurance ;  and  lastly,  the  certificate  of  thie 
medical  officer.     These  are  the  only  four  c^pcumen^, 

(and 
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(and  a  great  many  others  have  been  produced  to  me  1859. 
in  exactly  the  aame  form);  they  are  merely  pinned  ^•^'"^ 
together.  ^ 

Tbb 
The  power  oF  attorney  states,  that  the  memorandum    TkAFALaAa 

to  be  given  by  Constable  shall  be  in  a  particular  form,  AsstjRAifcB 
having  both  the  agent's  and  the  medical  officer's  signa-  Amociatioh. 
ture.  The  company  does  not  state  that  this  form  was 
adopted  on  every  or  upon  any  occasion  in  which  they 
accepted  proposals  made  through  Constable,  and  no 
evidence  is  given  that  upon  any  one  occasion  such  a 
memorandum  was  transmitted  to  the  office.  On  the 
contrary,  from  those  which  have  been  produced,  and 
from  the  evidence  of  Maycraft,  it  would  appear,  that 
the  four  documents  which  I  have  mentioned,  that  is, 
the  proposal,  the  two  answers  to  the  inquiries,  and  the 
certi6cate  of  the  medical  officer,  constituted  the  only 
documents  which  the  company  considered  necessary  or 
required.  Then  I  have  these  documents,  and  they,  in 
substance,  sufficiently  comply  with  the  power  of  attor- 
ney ;  there  is  the  signature  of  the  medical  officer,  and 
the  priDted  signature  of  the  agents,  which  it  is  not 
alleged  was  improperly  obtained  from  them  or  im- 
properly made  use  of,  and  the  signature  of  JErlam  and 
Williams,  I  have  also  the  receipt  for  the  first  year's 
premium,  and  I  do  not  find  that,  on  any  occasion,  any 
duplicate  receipt  was  ever  signed  or  transmitted  to  the 
office. 

Then  as  to  the  pomf  of  other  persons  having  been 
associated  with  Marmaduke  Constable  in  obtaining  as- 
surances, that  appears  to  me  to  be  regular  and  within 
the  clear  duty  and  province  of  the  agent  of  the  office 
in  order  to  obtain  insurances. 

Another  question  then  arises : — was  the  money  ever 
paid  ?  because,  if  the  premium  was  not  paid,  undoubtedly 

0  c  2  that 
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ROSSITBE 


1859.        that  might  make  a  difference;   but  here  is  a  receipt 

proved,  signed  by  Erlam  and  Williatns  for  Constable  k 

Co.,  and  all  the  evidence  shews,  that  Erlam  and  Wil- 

Thk  liams  were  acting  for  Constable  &  Co.     The  receipt  by 

Lirs  Erlam  and  Williams  was  one  by  which  Constable  &  Co. 

AsaoEANCE     ^Qyid  be  bound,  and  was,  in  fact,  as  much  a  payment 
Association.  '  '  '  *    "^   _ 

to  Constable  k  Co.  as  a  payment  to  a  foreman  in  a 

shop  in  London  would   be  a  payment  to  the  master 

himself.     If  so,  I  have  the  four  documents  which  are 

required,  and  I  have  also  the  proof  of  the  receipt  of  the 

money. 

In  addition  to  that,  I  have  a  letter  of  the  6th  of  Feb- 
ruary^ 1856,  written  by  an  acknowledged  agent  of  the 
company,  which  refers  to  his  letter  of  the  **  first  instant,'' 
which  sends  a  copy  account  with  Erlam  and  Williams 
to  December f  1854,  and  states,  **  that  the  latter  persons 
were  appointed  sub-agents  by  Constable  k  Co.,  but  that, 
having  failed,  they  have  never  paid  over  the  premiums 
received  by  them."  Whether  Erlam  and  Williams  have 
paid  the  amount  over  to  Constable  I  cannot  tell,  but 
they  were  bound  to  do  so,  and  it  was  a  matter  of  account 
between  them,  being  money  received  for  his  use;  but 
as  between  the  company  and  Constable,  it  was  money 
received  by  Constable  for  the  company. 

The  only  other  question  is,  whether  the  peculiar  risk 
was  one  within  the  scope  of  the  authority  of  Constable 
k  Co.  to  entertain,  and  I  find  nothing  in  the  power  of 
attorney  to  limit  it.  They  were  restricted  to  first  class 
lives,  and  this  was  one,  and  was  so  certified  by  the 
medical  ofiicer;  and  although  the  assured  was  about  to 
embark  in  a  hazardous  expedition,  the  agents  insisted 
on  an  additional  premium  for  that  risk,  which  was  paid 
accordingly.  I  think  that  this  policy  was  within  the 
scope  of  the  authority,  and,  upon  the  evidence,  that 

this 
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Assurance 
Association. 
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this  was  a  contract  entered  into  by  the  company  through        1859. 
their  agent  Constable  :—ihni  the  reference  to  the  me- 
dical officer  must  be  treated  as  made  by  them,  and 

that  there  was  a  ratification  of  the  matter  as  soon  as    ^  ^hb 
1  .  •    ^     1      /•  mi  .     1        /.  Trafalgar 

they  received  the  first  premium.    The  particular  form         Lipb 

of  words,  required  in  the  power  of  attorney,  seems  never 
to  have  been  acted  upon,  and  was  a  matter  of  mere 
form,  having  no  substance.  The  only  three  things  of 
substance  which  are  thereby  required  are,  the  signature 
of  the  agent,  the  signature  of  the  medical  officer,  and 
the  payment  of  the  money ;  and,  although  the  signature 
of  the  agent  was  printed,  it  appears  that  no  other  sig- 
nature was  ever  given. 

I  am,  therefore,  of  opinion,  that  this  was  a  contract 
entered  into  by  the  company,  and,  there  being  no  fraud 
in  the  transaction,  that  the  company  are  liable  to  pay 
the  lyOOOZ.  with  interest  from  the  present  time  and  the 
costs  of  the  suit. 


Note. — Affirmed  with  costs  by  the  Lords  Jutticet,  on  the  9th  of 
Jarfy,  1859,  and  the  Defendants  were,  in  addition,  ordered  to  pay  in- 
terest at  4/.  per  cent,  from  the  1st  of  March,  1856. 
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Jufy  9. 


DUNCAN  V.  DUNCAN, 


A  testator  be-  mHE  testator,  by  his  will  made  in  1843,  bequeathed 
debt  of  4,000/.  &  number  of  pecuniary  legacies,  and  be  aflerwarda 

due  from  hU  Jevised  the  residue  of  his  estate  and  effects  to  four 
brother  to  •  '       *     » 

trustees  for  his  trustees,  in  trust  to  convert  and  invest  on  security.  And 

Hfe!  ^Vbe  *s  ^  *®  ^"°^>  "^*  exceeding  4,000/,  as  might  be  due  to 
gave  1,000/.,  him  from  his  brother  Wm.  M*Murdo  Duncan  k  Co.,  be 
Mid  sum  of       empowered  his  executory  to  permit  it  to  remain  in  their 

4,000/.,  Ui  A,\  hands  for  three  years  from  his  decease.    **And  as  to  the 

2,000/.,  other         .  ^ 

part  of  the        said  sum  of  4,000/.  so  to  be  received  from  his  brother 

4  000/."\o^B.-  *  ^^-^  *"^  ^  ^^  invested  as  p8^rt  of  the  rendue  of  my 
and  as  to  the  estate  as  aforesaid,"  upon  trust  to  pay  the  interest  to 
being  the  re-  '  ^'®  brother  for  life,  or  until  his  bankruptcy  or  insolvency, 
matnderofthe  and  subject  thereto,  in  trust  to  pay  the  4,000/,  unto 
4,000/^  to  sink   Wm.  Rathbone  Duncan^  Phillis  Barbara  itMurd^ 

into  his  gene-  Duncan  and  Frederick  Wm.  Hughes  Duncan  (children 
ralesUte.  ^  »«- 

He  directed  of  his  brother),  in  the  following  proportions : — to  Wm. 
tete  ihoiild^  Batkbone  Duncan  the  sum  of  1 ,000/.,  to  PhilHs  Barbara 
deficient,  the     M'Murdo  Duncan  the  sum  of  2,000/.,  to  Frederick 

aUte  propor-    Hughes  Duncan  the  sum  of  1,000/. 

tionabfy ;  and 

if  it  should  be 

more  than  suf-      The  testator  afterwards  bequeathed  certain  pecuniary 

JaUsfJthe        legacies  of  1,600/.,  2,000/.  and  2,000/.  respectively, 

legatees,  the  which  were  referred  to  by  him  as  "  further  part  of  such 
legacies  should         .,,,▼▼,,        ^  /»      i  p    %  •  -, 

be  increased     residue.      He  declared  no  further  trusts  of  the  residue 

Sw^'^'^Arthe  *^"  ^^^^^  '^  *^^  following  sentence :— "  And  I  direct, 
testator's  that 

death,  2,120/. 

only  remained  due: — Held,  that  the  legacies  of  2,000/.  and  1,000/.  were  specific,  and 
ought  to  abate ;  secondly,  that  A,  and  B.  were  not  entitled  to  have  the  whole  2,120/. 
applied  rateably  in  satisfaction  pro  tanto  of  their  legacies ;  but  that  a  rateable  propor- 
tion of  the  sum  of  2,120/.  ought  to  be  attributed  to  the  1,000/.  directed  to  sink  into 
the  residue;  thirdly,  that  the  legacies  of  2,000/.  and  1,000/.  ought  to  be  increased  oat 
of  the  surplus  of  the  testator's  estate,  in  proportion  to  the  reduced  amounta  payable  in 
reject  of  such  legacies  after  the  abatement 


DUMCAV 
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ibat  if  my  estate  (after  payment  of  my  debts,  funeral        1859. 

and  testamentary  expenses)  shall  not  be  sufficient  to 

satisfy  the  full  amount  of  all  the  legacies  hereby  given, 

the  said  several  legacies  shall  abate  proportionately.      Duhcav. 

And,  on  the  other  hand,  if  my  estate  shall  be  more 

than  sufficient  to  satisfy  the  said  legatees,  the  respective 

amounts  thereof,  they  shaH  be  increased  proportionably, 

my  intention  being,  that  no  part  of  my  property  shall  be 

left  undisposed  of  by  this  my  will,  and  that  the  several 

legatees  shall  be  interested  thereunder  in  the  proportions 

that  the  amounts  of  their  legacies  respectively  bear  to 

the  whole  nett  amount  of  my  estate." 

The  testator  made  a  codicil  to  his  will,  dated  in  1849, 
whereby,  after  reciting  the  bequest  of  the  4,000/.  due 
from  his  brother,  he  revoked  the  legacy,  and  in  lieu  of 
sueh  legacy  ''  I  do  give  the  sura  of  1,000/.,  part  of  the 
said  sum  of  4,000/.  in  the  hands  of  Duncan  and  Ewing, 
to  Wm.  RatAbane  Duncan,  and  the  sum'  of  2,000/. 
(other  part  of  the  said  sum  of  4,000/.)  to  PhiUi$  Bar^ 
hara  iPMurdo  Duncan,  and  as  to  the  sum  of  1,000/., 
being  the  remainder  of  the  said  sum  of  4,000/.,  my  will 
is  that  it  shall  sink  into  and  form  part  of  my  general 
estate  after  the  death  of  my  brother." 

The  testator  died  in  1854,  and  the  Plaintiff,  his  exe- 
cutor, realised  the  estate,  and  paid  his  debts  and  funeral 
and  testamentary  expenses,  and  after  payment  in  full 
of  all  the  legacies  given  by  the  will,  there  remained  a 
surplus  of  his  general  estate. 

During  the  life  of  the  testator,  his  brother  paid  off 
part  of  the  debt  of  4,000/.,  and  at  the  testator's  decease 
the  sum  of  2,120/.  only  was  due  to  him  in  respect  of 
that  debt. 

This 
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1859.  This  was  a  special  case,  and  the  questions  which  arose 

under  the  above  circumstances  were: — First,  whether 
the  legacies  of  2,000/.  and  1,000/.  by  the  codicil  be- 
queathed to  Wm.  Jiathbone  Duncan  and  Pkillis  Bar- 
bara  WMurdo  Duncan  respectively  were  liable  to 
abatement,  by  reason  of  the  debt  of  4,000/  having  been 
reduced,  by  payments  made  to  the  testator  during  his 
life,  to  the  sum  of  2,120/.,  or  whether  the  deficiency  in 
those  legacies  ought  to  be  made  good  to  the  legatees 
out  of  the  general  estate  of  the  testator.  Secondly, 
whether,  in  the  event  of  the  Court  being  of  opinion  that 
these  legacies  of  2,000/.  and  1 ,000/.  were  liable  to  abate- 
ment, the  legatees  were  entitled  to  have  the  whole  of 
the  2,120/.  applied  in  satisfaction  of  their  legacies, 
rateably,  or  whether  a  rateable  proportion  of  the  2,120/. 
should  be  attributed  to  the  sum  of  1,000/.  by  the  second 
codicil  directed  to  sink  into  the  residue.  Thirdly, 
whether  the  legacies  of  2,000/.  and  1,000/.  ought  to  be 
increased  by  their  rateable  proportion  of  the  surplus  of 
the  testator's  estate ;  and  in  that  event,  whether  they 
ought  to  be  increased  in  proportion  to  the  sums  of 
2,000/.  and  1,000/.  respectively,  or  in  proportion  to  the 
reduced  sums  after  abatement. 

Mr.  Woodroffe,  for  the  Plaintiff. 

Mr.  R.  Palmer  and  Mr.  Trevor^  argued  that  the 
bequest  of  4,000/.  by  the  codicil  was  specific  and  not 
demonstrative;  Davies  v.  Morgan  {a) \  Nelson  v.  Car- 
ter\b)'y  and  that  it  roust  abate;  secondly,  that  the 
1,000/.  directed  to  fall  into  the  residue  was  a  distinct 
portion  of  the  specific  fund,  and  not  a  residue  after 
paying  the  two* legacies;  Page  v.  Leapingwell(c);  and, 

lastly, 

(a)  1  Bew,  405.  (c)  18  Vet.  463. 

(b)  5  Sim,  530. 
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lastly,  that  the  two  legacies  to  William  and  Phillis        1859. 
were  only  to  be  increased  in  proportion  to  their  reduced 
amounts  after  abatement. 


Mr.  Follett  and  Mr.  Whitehorne,  contra.  The  two  lega- 
cies are  not  specific  but  demonstrative,  though  made 
payable,  in  the  first  instance,  out  of  a  particular  fund ; 
Ford  V.  Fleming  (a);  Kirby  v.  Potter  [b);  Vickersy. 
Pound  (c)  ;  Roper  on  Legacies  {d) ;  Murray  v.  Sam- 
son {e) ;  Fitzgerald  v.  Field  (f) ;  and  that  particular 
fund  is  "to  be  invested  as  part  of  the  residue.**  The 
leaning  of  the  Court  is  against  specific  legacies,  and  the 
testator  declares  that  these  legacies  shall  abate  or  in- 
crease according  to  the  state  of  the  assets.  They  cannot, 
therefore,  be  specific. 

The  whole  2,120/.  must  be  applied  in  paying  the  two 
legacies  of  1,000/.  and  2,000/.  in  full,  and  not  in  pro- 
ducing a  fund  to  fall  into  the  residue,  so  as  to  disappoint 
the  legatees,  and  defeat  the  intention  of  the  testator. 

The  inarease  out  of  the  residue  must  be  in  proportion 
to  the  amount  really  intended  to  be  bequeathed,  and 
not  to  the  amount  of  the  legacies  diminished  by  an 
accidental  and  unforseen  deficiency. 

The  Master  of  the  Rolls. 

I  think  the  distinction  between  the  cases  very  clear. 
If  a  person  bequeath  a  debt  which  is  due  to  him,  that 
is  a  specific  legacy.  It  is  equally  so  if  he  bequeath  it  to 
several  persons  in  certain  shares  and  proportions,  as  in 

equal 

(a)  2  P.  Wmi.469;  1  Eg.  Ca.  (d)  Pages  218—220  (4th  ed.) 

Abr.  302,  pL  3.  (e)  3  Sim.  536. 

(6)  4  Vet.  748.  (/)  1  Ruts.  428. 
(c)  6  H.ofL.  Coj.  885. 


Duncan 

V. 

Duncan 
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1859.  e^ual  moieties  or  m  equal  foarths ;  or  if  he  Bay^  "  I  give 
\fiOOL  out  of  it  to  A.  B.,  and  the  residue  to  C.  i>." 
Id  all  these  cases,  the  legacies  are  specific  But  if  he 
says,  I  give  a  legacy  of  40/.  to  A.^  and  I  desire  it  to  be 
paid  oat  of  the  debt  due  to  me  from  B.,  this  is  not  a 
specific  legacy :  the  testator  gives  a  legacy,  and  merely 
points  to  a  fund  out  of  which  it  is  to  be  paid.  The 
question  is,  whether  the  testator  has  given  the  thing 
itself,  and  if  that  be  so,  it  cannot  be  treated  otherwise 
than  as  a  specific  bequest.  Here  it  amounts  to  nothing 
more  than  this:  '^  whereas  my  brother  owes  me  4,000/., 
I  do  not  wish  it  to  be  called  in,  but  when  it  is  paid,  I 
desire  it  to  be  invested,  and  the  interest  paid  to  my 
brother  for  life,  and  after  his  death  to  be  divided  amongst 
his  children  in  the  shares  I  mention ;"  this,  surely,  must 
be  8peci6c.  The  fiict  of  having  given  a  life  interest 
in  a  legacy  does  not  prevent  it  from  being  specific,  nor 
does  the  circumstaDce  of  its  being  altered  in  amount 
between  the  will  and  the  death  prevent  its  being  specific. 
If  he  hi^  said,  whereas  4,000/.  will  be  found  in  Consols 
in  my  name,  I  give  it  to  trustees  for  my  brother  for  life, 
and  after  his  decease,  to  three  named  persons^  in  equal 
shares^  and  with  power  for  the  trustees  to  invest  it  ia 
other  securities ;  though  the  fund  might  be  varied,  the 
bequest  would  be  specific,  it  would  not  abate,  if  the 
personal  estate  proved  deficient  to  pay  all  the  legacies ; 
but  it  would  be  adeemed  if  the  testator  sold  out  the 
Consols  during  his  life. 

I  am  of  opinion,  that  the  cases  referred  to  of  legacies 
payable  out  of  a  particular  debt,  and  which  have  been 
treated  as  demonstrative  legacies,  do  not  affix t  this  case, 
and  that  this  must  be  considered  a  specific  legacy. 

His  Honor  then  declared,  that  the  legacies  of  2»Q00I. 

and 
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and  1^000/.  were  specific,  and  ought  to  abate,  by  reason        1859. 
of  the  debt  of  4,000/.  having  been  reduced  to  the  sum 
of2,120Z. 

And  he  declared,  that  William  JRathbone  Duncan 
and  Phillis  Barbara  M^Murdo  Duncan  were  not  en- 
titled to  have  the  whole  of  the  sum  of  2,120/.  applied 
rateably  in  satisfaction  pro  tanto  of  their  legacies,  but 
that  a  rateable  proportion  of  the  sum  of  2,120/.  ought 
to  be  attributed  to  the  sum  of  1,000/.  directed  to  sink 
into  the  residue. 

And  he  declared,  that,  having  regard  to  the  trusts 
declared  of  the  residue,  the  legacies  of  2,000/.  and 
1,000/.  ought  to  be  increased,  out  of  the  surplus  of  the 
testator's  estate,  in  proportion  to  the  reduced  amounts 
payable  in  respect  of  the  legacies  of  2,000/.  and  1,000/. 
after  such  abatement  as  aforesaid. 
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July  8. 


DUNCAN  t;.  DUNCAN.    (No.  2.) 


A  testator  be-  "D  Y  his  will,  made  in  1843,  the  testator  gave  legacies 
his  nieces  ^^  ^^^  nieces,  Isabella  Duncan  and  Lucy  Christian, 

500^  owing  to  and  he  thereby  also  bequeathed  to  them  any  sum  be- 

nim  from  .  .  *    .  •' 

A.  B.,  and  he  longmg  to  him  which  might  be  in  the  hands  of  his 

hireiuti*"*'  '^  ^^"^'"  CAarfes  M'Murdo,  not  exceeding  600Z. 

should  not 

be  sufficient  ^nd  he  directed,  as  to  any  residue,  that  if  his  estate 

to  pay  his  .  •' 

legacies  in        should   be  deficient,  the  legacies  (except   that   of  the 

8hould%x-  ^®^^  ^^^^  Charles  M'Murdo)  should  abate  proportion- 
elusive  of  that  ably,  but  if  more  than  sufficient,  they  should  be  increased 
to  his  nieces)  ..        ii 
abate  proporl  proportionably. 
tionably,  and 

more^halfsuf-  ^y  ^  ^^^'^"  ™^^®  ^°  ^^^^'  reciting  the  bequest  of 
ficient,  they  the  debt  due  from  Charles  M'Murdo  and  his  death,  and 
creased  prcK*  ^^^^  ^^®  ^^^^  ^^^  been  paid,  the  testator,  "  in  the  place 
portionably.  of  the  said  intended  legacy^'  gave  Isabella  Duncan  and 
The  testator       /,^   .     .        ^^  ,  r  ^/^/^, 

received  the      Lhristian  Duncan  the  sum  of  500/.,  to  be  paid  out  of 

debt,  and  by  a  ^jg  general  estate, 
subsequent  ^ 

codicil,  '<  in 

the  safd^iiv  '^^^  estate  was  more  than  sufficient  to  pay  the  legacies, 

tended  le-         and  one  question  was,  whether  the  legacy  of  500/.,  be- 

ffs^niefeV*       queathed  to  the  nieces  by  the  codicil,  ought  to  be  in- 

500/.,  to  be       creased  out  of  the  surplus  of  the  testator's  estate,  under 
paid  out  of  his    .  .  .       ...        .„ 

general  per-       the  provision  m  his  Will, 
sonal  estate: — 

second  legaciM       ^^'  ^'  Palmer  and  Mr.  Trevor,  for  the  Defendants 

were  substi-      Isabella  Duncan  and  Lucy  C.  Duncan.    The  legacies 

subject  to  the    of  500/.  are  not  substitutional,  and  are  not  liable  to  the 

same  inci-        game  incidents  as  the  legacies  previously  given ;  Chat' 

the  nieces  teris 

were  not  en- 
titled to  have  them  increased  proportionably  out  of  the  undisposed  of  estate. 
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teris  V.  Young  (a);  Alexander  v.  Alexander  (b).  Here 
the  gift  is  not  of  the  saroe  character,  but  essentially 
different ;  the  original  gift  was  specific,  but  this  is  a 
general  legacy  payable  out  of  the  general  personal 
estate. 

Mr.  FolUtt  and  Mr.  WMtehornef  contra^  were  not 
heard. 
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1869. 

Duncan 

o. 
Duncan. 

(No.  2.) 


The  Master  of  the  Rolls. 

This  is  exactly  the  same  legacy,  merely  substituting 
one  in  the  place  of  the  other,  and  it  cannot  make  any 
difference  that  one  is  a  general  legacy  of  500Z.  and  the 
other  a  specific  bequest.  I  must  declare  that  the  legacy 
of  500Z.  ought  not  to  be  increased  out  of  the  surplus 
of  the  testator's  estate,  under  the  general  direction  for 
the  increase  of  his  legacies. 

(a)  2  Hum.  183.  (6)  5  Beav,  518. 


POYNTZ  V.  FORTUNE. 


JtUy  15. 


TN  1827,  the  Plaintiff  and  Defendant  signed  an  agree-  M*°^*^^- 
-^     ment,  whereby  the  Defendant  agreed  to  grant  the  agreed  to  grant 
Plaintiff  a  lease  of  a  farm  for  three  lives,  "  the  said  fg^,^"but  * 
lease  to  contain  all  usual  covenants  and  agreements  as  none  had 

are  usual  in  leases  for  three  lives."  though^ho 

tenant  had 

The  Plaintiff  entered  into  possession,  but  no  lease  ge^"on!^n 

had  been  granted.    The  Defendant  gave  the  Plaintiff  *  ^>1^  ^l  ^^ 

.  ,    1         /.  ,      •  ,  \jRn2iUi  for  Bpe- 

notice  to  quit,  and  he  afterwards   brought  an  action  cific  perform- 

of  ejectment  to  recover  possession  of  the  farm.  ?oi^Mt  V*"^' 

The  by  way  or  de- 
fence, that  the 
tenant  bad  committed  waste.    The  Court  directed  the  lease  to  be  executed  and  ante- 
dated, and  the  question  of  waste  to  be  tried  at  law. 
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I8S9.  The  Plaintiff  Eled  this  bill  for  a  speeiBc  performance 

^"^^      *"d  for  an  injanction  to  reatrain  the  ejectment. 

9, 

FoRTUNK.  xhe  Defendant  insisted  that  the  Plaintiff  had  misma- 
naged the  farm,  and  had  committed  waste  thereon,  and 
bad  committed  acts,  which  would  have  been  breaches  of 
the  covenants  in  the  lease  of  the  farm,  if  any  such  lease 
had  been  granted.  The  Plaintiff  contended  the  contrary, 
and  that  if  any  such  act  or  breach  of  covenant  had,  in 
fact,  been  committed,  the  same  had  been  waived  by  the 
Defendant,  by  the  subsequent  acceptance  of  rent  and 
otherwise. 

Mr.  Freelittfff  for  the  Plaintiff,  cited  Pain  v.  Coomb${a\ 
and  see  Sankin  v.  Law  (i). 

Mr.  R.  Palmer,  contrcL, 

The  Master  of  the  Rolls. 

I  think  this  matter  ought  to  be  tried  at  law ;  it  will 
occasion  some  extra  expense,  but  this  is  exactly  the 
case  for  a  jury.  What  I  think  must  be  done  is  this: — 
there  must  be  a  reference  to  settle  a  lease,  in  case  the 
parties  differ,  to  contain  all  such  ^covenants  and  agree- 
loenta  as  are  usual  in  leases  for  three  lives,"  and  to  be 
dated  the  8tb  of  April,  1827,  the  Defendant  under- 
taking *^  in  any  action  at  law,  to  be  brought  by  either 
of  them  against  the  other,  in  respect  of  the  matters  in 
the  Plaintiff's  bill  mentioned,  to  admit  the  execution 
by  the  Defendant  of  the  said  lease  as  upon  the  said  8th 
day  of  ^pri/,  1827.*'   . 

Order  the  Plaintiff  to  execute  a  counterpart,,  continue 
the  injunction  and  reserve  further  consideration,  with 
liberty  to  apply  (c). 

(a)  1  De  Gex  Sf  Jonst,  34.  (c)  Reg,  Lib.  1968,   B.  JbL 

(b)  L.  C,  28  May,  1860.  2695. 


CASES  IN  CHANCERY. 


HESKETH  V.  MAGENNI8. 

July  23,  26. 

THE  testator,  by  bis  will,  dated  in  1840,  bequeathed  A  testator 
tu  Mid—**  I 

as  follows:—  leave  my  wife 

200/.  to  dis- 

"  I  leave  my  wife,  Margaret  Bennett^  200/.  to  dispose  may  think 
of  as  she  may  think  proper,  and  the  interest  of  the  f^e  mtereit  f 
residue  of  my  property,  viz.,  the  sum  of  434Z.  9«.  9£f.,  the  residue  of 
for  the  remainder  of  her  life.     At  the  decease  of  my  "2.?h?imm  of 
wife,  I  leave  the  last-named  sum  to  be  eqqallv  divided  4^4/.  9».  9d, 

for  lift  "      Wft 

between  the  fapnilies  of  my  two  brothers,  viz.,  one-half  subsequently 

to  the  widow  and  children  of  my  deceased  brother,  ■tatedthathe 

had  200/.  in 
John  Bennett,  the  widow,  if  surviving,  to  have  an  equal  the  savings 

share  with  the  children;   the  other  half  to  go  to  my  454/' 9"  gj 

brother,  William  Bennett,  of  Moses'  OatCy  near  Bolton,  and  30/.  in  ad- 

if  surviving  at  the  death  of  my  widow,  otherwise  to  go  thcr  bank!"*^ 

to  the  children  of  the  said  William  Bennett.     I  wish  my  His  property 

T       -m^  -n  ^  i  /•     «i  Consisted  of  the 

Wire,  Margaret  Bennett,  to   have  the  use   of  all  my  454/.  g^.  g^/. 

household   furniture  during  her  life,  afterwards  to  be  »nd30/.and 

some  fumi- 
equally  divided  among  those  of  my  brothers'  children  ture,  and  there 

who  may  be  living  at  the  time  of  my  widow's  decease,    ^""nirs^bank 

a  sum  of  200/. 
"  I  have  deposited  in  the  savings  bank  200/.,  and  in  J^ime,  being 

the  bank  of  Messrs.  Parr,  Lyon  and  Oreenhall  the  part  of  her 

separate  cs  * 
before-natned  sum  of  434/.  9s,  9d.    In  addition  to  which  tate: Held, 

sum  I  have  in  the  same  bank  30/.,  which  I  wish,  should  **!**  tljwla/^' 

'  sum  was  the 

this  illness  terminate  in  death,  to  be  drawn  from  the  200/.  referred 

bank  for  necessary  purposes."  *°  JJ^  t^^r 

gave  some  pro- 

The  testator  died  in  1840.    His  estate,  at  his  decease,  P«rty tohiswife 

'  for  life  and  pro- 
consisted  ceededthus:— 
"  At  the  de- 
cease of  my  wife,  I  leave  the  last-named  sum  to  be  equally  divided  between  the  families 
of  my  two  brothers,  viz.  one-half  to  the  widow  and  children  of  my  deceased  brother 
John  Bfnnetti  (he  widow,  if  suTviviugt  to  have  an  equal  share  with  the  children : — 
Stldf  that  the  survivorship  had  relation  to  the  death  of  the  tenant  for  life  and  not  of 
tli#;  testator ;  and,  secondly,  that  the  children  took  in  joint  tenancy. 
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1859.  consisted  or  the  sums  of  434/.  9s.  9d.  and  30Z.,  men- 
tioned in  his  will,  and  of  household  furniture  of  the  ' 
value  of  32/. ;  but  upon  inquiring  at  the  savings  bank, 
it  appeared  that  the  testator  had  no  money  deposited 
there,  although  there  was  in  such  bank  a  sum  of  200/., 
being  the  separate  estate  of  Margaret  Bennett,  the 
widow,  and  which  had  been  deposited  in  the  savings 
bank  in  her  name,  and  was  then  standing  to  the  credit 
of  her  account  ttiere. 

The  testator's  widow,  Margaret  Bennett,  died  in  1858, 
and  the  widow  of  the  testator's  brother,  John  Bennett, 
predeceased  her.  After  the  death  of  Margaret  Bennett, 
questions  had  arisen,  first,  as  to  the  legacy  of  200/. 
given  by  the  will,  &c.  The  administratrix  of  Mar- 
garet  Bennett  claimed  to  have  that  sum  paid  to  her  out 
of  the  testator's  estate,  but  such  claim  was  disputed  by 
the  residuary  legatees. 

Secondly,  whether  the  widow  of  John  Bennett,  who 
survived  the  testator,  but  died  in  the  life  of  the  testator's 
widow,  took  any  share. 

Thirdly,  the  Defendant  Ann  Barton  (a  daughter  of 
John  Bennett,  the  brother,  and  who  represented  two 
deceased  brothers)  claimed  to  be  entitled  to  a  share  of 
one  moiety  of  the  testator's  residuary  estate,  contending 
that  the  gift  to  the  widow  and  children  of  John  Bennett 
was  a  gift  to  the  parties  taking  thereunder  as  tenants  in 
common,  but  the  children  of  John  Bennett,  who  sur- 
vived Margaret  Bennett,  contended  that  such  gift  was 
a  gift  to  the  parties  as  joint  tenants. 

Mr.  C,  Hall,  for  the  Plaintiffs,  the  executors. 

Mr.  Cole,  for  the  representatives  of  John  Bennett 

and 
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and  of  JElizabetk,  argued  that  the  gift  to  '^  the  widow  *' 
of  John,  ^*  if  surviving/'  had  reference  to  her  surviving 
the  testator,  and  not  to  her  surviving  the  testator's 
widow.  Secondly,  that  the  children  took  as  tenants  in 
common. 


Mr.  Folleit,  Mr.  Osborne  and  Mr,  Westlake,  eontri, 
were  stopped. 

The  Mastbr  of  the  Rolls  was  of  opinion,  first,  that 
the  200/.  mentioned  in  the  will  was  the  sum  of  that 
amount  deposited  in  the  savings  bank. 

Secondly,  that  '^  surviving  "  meant  surviving  the  tes- 
tator's widow,  the  words  being,  **  at  the  decease  of  my 
wife  I  leave,"  &c.  &c.,  "  if  surviving." 

Thirdly,  that  that  bequest  of  the  first  moiety  of  the 
434/.  9s.  9d.  was,  after  the  death  of  the  testator's  widow, 
given  to  the  children  of  John  Bennett  as  joint  tenants, 
there  being  (he  said)  no  words  of  severance. 

NoTS.— Jifi;.  lib.  1858,  A./oL  2682. 
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BLUCK,  on  behalf,  &c.  v.  MALLALUE, 
Feb.  15,  17. 
The  directors    HpHE  bill  was  filed  by  a  shareholder  of  "  The  Western 

of  a  loan  com-  X  j)^^^^  ^^  Advance  Company  (Limited)/'  on 
pany  were  em-  ^  ^  r     ^    \  *^ 

powered  to        behalf  of  himself  and  all  other  the  shareholders,  except 

but'directora^'  ^^  Defendants,  under  the  following  circumstances : — 
who  were 

or^^rticipaied  ^"  1857,  the  Defendants  Jfallalue^  &c.  and  other  per- 
in  the  pro6ta  gons  being  desirous  of  forming  a  company,  signed  a 
of  any  contract  °       .       ■      i»  'it*  mi      t   •      o       i 

with  the  com-    memorandum  in  the  form  required  by  "  The  Joint  Stock 

thTb  offil^  Companies  Act,  1856"  (19  &  20  Vict.  c.  47,  ss.  3,  6,  7, 

The  chairman   and  Schedule,  Form  A). 

lent  money  to 

the  company 

at  high  in-  The  objects  of  the  company  were  stated  to  be  *'  for 

was  afterwardi  receiving  or  borrowing  money,  either  on  deposit,  or  loan 
^^'^fi**?!.**  *  notes,  or  debentures,  or  other  security  or  property  of 
Held,  that  this  the  company,  and  allowing  or  paying  interest  thereon,*' 
bv'tlurrldet^  *°^  "  ^^^  granting  loans  to  any  person  or  persons. 
Discounting  whether  shareholders  in  the  company  or  not"  They 
director  is  a  subscribed  the  memorandum  of  association  in  the  form 
lending  of  required,  which  concluded  thus: — "We,  the  several 
a  clause  pro-  persons  whose  names  and  addresses  are  subscribed,  are 
hibiting  loans  dggirous  of  forming  into  a  company,  in  pursuance  of 
holders.  this  memorandum  of  association,  and  we  respectively 


compddl-***      agree  to  take  the  number  of  shares  in  the  capital  of  the 

rectors  in  a       company  set  opposite  our  respective  names." 

joint-stock 

company  to  , 

take  shares  The  number  of  shares  set  opposite  to  the  names  of 

b^^eil^and    ^^^  Defendants  were,  Mallalue,  20;  Best,  10;  DavU, 

which  w'ere        26  ;  M'Evily,  60. 

transferable, 

refused. 

The  articles  of  association  were  afterwards  signed  by 

the  same  persons.    They  provided  (4S),  that  the  business 

of 
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of  the  company  should  be  managed  by  the  directors.        1869. 

The  other  articles  principally  relied  on  were  as  follows : —      ^-^-^*' 
^         ^     ^  Bluck, 

"47.  The  oflSce  of  director  shall  be  vacated  if  he  O"  behalf,  &c 
ceases  to  hold  the  qualification  mentioned  in  the  pre-  Mallalub. 
ceding  article;  if  he  holds  any  other  office  or  place  of 
profit  under  the  company ;  if  he  becomes  bankrupt  or 
insolvent  \  if  he  U  concerned  in  or  participates  in  the 
profits  of  any-  eontrcxt  with  the  company ;  if  he  par- 
ticipates in  the  profits  of  any  work  done  for  the  com- 
pany. 

"67.  The  company  may  receive  or  borrow  money 
either  at  call  or  on  deposit,  or  on  the  security  of  loan 
notes  or  debentures,  or  other  security  or  property  of  the 
company,  or  on  the  directors'  own  individual*  responsi- 
bility (either  joint  or  several),  for  such  time  or  times 
and  at  such  rate  or  rates  of  interest  as  the  directors  may 
think  proper :  provided  always,  that  the  amount  or 
amounts  so  borrowed  do  not,  in  any  case,  exceed  the 
amount  of  the  unpaid  portion  of  the  capital  of  the 
company. 

"  68.  The  company  shall  employ  its  funds,  as  well  as 
the  moneys  that  may  have  been  borrowed,  in  granting 
loans  at  interest,  in  sums  not  exceeding  2,000/.,  to  any 
person  or  persons,  whether  shareholders  in  this  com- 
pany or  not,  or  to  any  body  or  bodies  corporate,  upon 
any  sort  of  security  (real  or  personal,  British  or  foreign) 
which  the  directors  shall  consider  sufficient. 

"  70.  The  company  may  discount  bills  of  exchange 
and  promissory  notes  for  shareholders  of  the  company 
and  other  persons. 

"71.  The  directors  may  also  lend  to  any  shareholder 
of  the  company  an  amount  equal  to  76/.  per  cent,  of 
the  amount  paid  on   the  shares  held  by  such  share- 
holder, who  shall  deposit  such  shares  as  a  security  for 
D  D  2  the 
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1859.       tbe  repaTment  thereof  with  interesty  as  shall  be  agreed 

^^^^'"^^      between  such  shareholder  and  the  directors. 
Blcck, 

Ob  befaaU;  Ac  «  73  ^^  j^^^  ^j.  1^,,^^^,  gj^^n  ^e  granted  by  the  com- 
MA1.LALVB.  pany  to  any  of  the  directors,  or  other  officers  of  the 
company,  beyond  the  752.  per  cent,  upon  the  amoont 
paid  upon  his  shares,  and  which  shares  shall  form  the 
security  for  repayment  of  the  amonnt  borrowed,  with 
interest;  nevertheleas,  the  directors  may  receive  the 
soieiyship  of  a  director,  or  other  officer  of  the  company, 
for  the  repayment  of  loans  granted  to  other  persons,  if 
they  should  deem  it  expedient  so  to  do." 

The  company  was  duly  registered  under  the  statute, 
a  proper  certificate  of  incorporation  was  given  by  the 
registrar  of  joint-stock  companies,  and  the  company 
became  a  body  corporate,  and  proceeded  to  carry  on  its 
business. 

By  this  bill,  the  Plaintiff  complained  that  the  De- 
fendants, the  directors,  had  been  carrying  on  the  affairs 
of  the  company  in  a  manner  inconsistent  with  tbe 
articles  of  association,  and  had  dealt  improperly  with 
the  funds  and  affairs  of  the  company.  The  principal 
charges  of  complaint  were : — 

First.  That  Mailable,  the  chairman,  was  in  the  habit 
of  drawing  bills  and  promissory  notes  in  his  own  name, 
and  of  mixing  up  his  own  dealings  with  those  of  the 
company.  That  he  had  been  in  the  habit  of  lending 
moneys  to  the  company  at  a  rate  of  interest  between  10/. 
and  15/.  per  cent.,  which  they  aflerwards  employed  in 
discounting  bills,  kc,  and  that  he  had  thereby  made 
considerable  profits  out  of  the  property  of  the  company, 
contrary  to  the  47  th  article. 

Secondly.  That  the  directors  had,  contrary  to  tbe 

73fd 
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73rd  clause,  lent  the  rooneya  of  the  company  to  the       1859* 
directors  on  personal  security,  beyond  the  amount  of      ^■^^^••^ 
75/,  per  cent,  upon  the  amount  paid  upon  their  sbaresi  qq  behal('&c. 
and,  in  particular,   had   lent  150/.   to  the  Defendant    „    *• 

Thirdly.  That  the  Defendants  M'Evily,  Davis  and 
Mailable  had  taken  a  far  less  number  of  shares  in  the 
company  than  those  for  which  they  subscribed  the 
memorandum  of  association.  Thus,  M'Evily  has  sub- 
scribed for  sixty  shares  and  had  only  taken  ten  and  had 
disposed  of  the  others  to  other  persons. 

The  bill  sought,  first,  to  make  Mallalue  account  for 
the  profits  received  by  him  for  loans.  Ice.  to  the  eona* 
pany,  or,  at  all  events,  for  the  interest  received  by  him 
on  his  loans  beyond  5/.  per  cent. ;  secondly,  that  the 
directors  might  be  made  liable  for  the  loans  to  the 
other  directors ;  thirdly,  that  MaUalue,  Davis  and 
M'JEvify  might  be  declared  liable  for  the  number  of 
shares  subscribed  for  by  them.  It  also  prayed  an  in- 
junction to  restrain  the  acts  complained  of, 

Mr.  i2.  Palmer  and  Mr.  Bevir  for  the  Plaintiff. 
Hudson  V.  Tie  York  and  North  Midland  RaUway 
Company  {a). 

Mr.  Selwyn  and  Mr.  Elderton  for  the  Defendants. 

7%«  Mast£r  of  the  Rolls. 

In  this  suit,  the  grounds  of  complaint  are  three  ^-^ 
Finit.  That  the  Defendant  JUallalue,  who  is  the  dhairman, 
draws  bills  and  promissory  notes  in  his  own  name,  and 
mixes  up  his  own  dealings  with  those  of  the  eompany. 
Secondly.  That  loans  have  been  made  by  tbe  directors 
to  members  of  their  own  body.    Thinlly.  That  tbe 

directors 
(a)  18  Beav.  70. 
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1859.       directors  have  not  falfilled  the  contract  they  entered 

^"^^^"^^       into  on  the  formation  of  the  company,  they  haring 

On  behalt/&c.  taken  a  less  number  of  shares  than  they  agreed  intake. 

9. 

Mallalue. 

I  think  the  Plaintiff  has  not  proved  the  first,  so  rar 

as  it  is  essential.  It  is  true  that  the  company  is  a  cor- 
poration, and  that  the  corporate  name  ought  to  be  used 
in  all  its  transactions;  but  if,  practically,  the  trans- 
actions have  been  by  the  corporation,  and  for  the  benefit 
of  the  corporation,  I  do  not  think  that  the  omission 
to  use  the  name  of  the  corporation  is  such  a  matter  as 
calls  for  the  interposition  of  this  Court;  it  is  a  mere 
departure  from  form.  It  is  certainly  established  that 
Mallalue  has  mixed  up  his  own  name  with  these  trans- 
actions, but  it  is  also  proved,  that  bankers  and  others 
will  not  deal  with  a  limited  company,  unless  some  name 
they  consider  of  sufficient  responsibility  is  on  the  paper 
negociated,  and  Mallalue  has  put  his  name  on  the  bills 
negociated  for  and  on  the  part  of  the  company ;  but 
this  mixing  up  the  name  of  the  chairman  with  the 
company  on  paper  negociated  cannot  be  complained  of. 

There  is  then  a  complaint  that  on  loans  made  to 
strangers,  Mallalue  has  obtained  a  portion  of  the  profit 
with  the  company,  and  that  this  is  directly  at  variance 
with  the  rules  of  the  company,  and  contrary  to  the 
principles  of  equity  generally.  It  is  important  to  ob- 
serve what  are  the  objects  of  the  company  ;  they  are  to 
borrow  money  to  lend  it  again,  and  by  such  means  to 
get  any  amount  of  interest  at  the  cheapest  rate.  The 
nature  of  these  transactions  appears,  on  the  evidence, 
to  be  this : — The  company  had  no  money  except  de- 
posits, and  on  various  occasions  Mallalue  has  lent 
money  to  the  company  at  one  rate  of  interest,  and  the 
company  has  then  lent  it  out  again  to  strangers  at  an 

increased 
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increased  rate.      Mallalue  took  10/.  per  cent.^  but  in        1859. 

every  case  the  company  obtained  a  benefit.  ^^sy^^ 

Bluck, 
Oil  behalf,  &c. 
The  question  is,  if  this  transaction  is  contrary  to  the  ^ 

rules  of  the  conipany.  By  the  67th  rule,  the  company 
is  at  liberty  to  borrow  from  whomsoever  they  please  on 
the  directors'  responsibility.  The  company  may  borrow 
from  A.^  and  one  of  the  directors  may  be  responsible; 
I  see  little  difference  between  that  and  the  director  him- 
self lending.  I  find  nothing  in  the  clause,  which  limits 
the  power  of  the  directors  and  oflBcers  of  the  company 
to  prevent  directors  lending  money  to  the  company. 
The  company  may  borrow  on  the  directors'  own  indi- 
vidual responsibility  from  any  one. 

The  clause  principally  relied  on  is  that  numbered  47, 
by  which  a  director  vacates  his  office,  if  he  is  concerned 
in  or  participates  in  the  profit  of  any  contract  with  the 
company.  I  think  this  sort  of  transaction  is  not  "  par- 
ticipating in  the  profits  of  a  contract  with  the  company." 
The  company  have  lent  money  to  A.  at  15/.  per  cent., 
Mallalue  is  no  party  to  that  contract,  except  as  director 
of  the  company,  and  there  is  a  previous  contract,  by 
which  he  has  lent  money  to  the  company  at  10/.  per 
cent.  That  does  not  appear  to  be  participating  in  the 
profits,  which  it  would  be,  if  it  had  been  agreed  that 
the  money  received  from  A.  should  be  divided  between 
him  and  the  company.  I  find  nothing  else  in  the 
clause  which  points  to  the  subject  directly,  or  over- 
rules the  general  power  and  authority  which  the  com- 
pany has  in  this  matter.  The  limitation  is  as  to  the 
amount  to  be  borrowed,  they  may  borrow  it  where  they 
can  do  so  cheapest,  and  they  may,  possibly,  do  it  best 
from  the  directors. 

There  are  various  cases,  in  which  I  have  held,  as  in 

Hudson's 
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1869.       Hudson's  Case,  that  directors  are  trusteeB,  and  cannot 
'^'^^^      make  a  contract,  entered  into  by  them  for  the  company, 
Od  behalf,  &c  beneficial  to  themselves.    This  may  be  controlled  by  the 
*•  ^       rules  and  objects  of  the  company ;  and  here  the  directors 
are  expressly  authorized  to  join  in  borrowing^and  there- 
fore it  appears,  that  the  contract  of  foundation  takes 
it  out  of  the  general  rule. 

With  respect  to  the  loan  to  directors,  which  is  con- 
trary to  the  rules,  it  appears  that  the  company  have 
lent  money  to  Davis  a  director.  They  borrowed  from 
Marylehone  Building  Society,  and  then  lent  to  Davis, 
a  director,  on  his  promissory  note  at  three  months  at 
15/.  per  cent.  He  got  145/.,  and  gave  two  promissory 
notes  for  the  amount.  The  73rd  rule  says,  that  no 
loan  shall  be  granted  by  the  company  to  any  director 
beyond  75/.  per  cent  on  the  amount  paid  upon  his 
shares.  It  is  obvious,  that  the  Plaintiff  is  right  as  to 
this,  unless  the  distinction,  which  was  pressed  upon  me 
by  Mr.  Selwyn,  can  prevail,  viz. :  that  this  rule  makes 
a  distinction  between  a  loan  and  a  discount.  But  I  am 
of  opinion,  there  is  no  such  distinction.  If  there  were, 
the  73rd  rule  would  be  inoperative,  because  the  directors 
would  have  nothing  more  to  do  than  take  a  bill,  and 
then  make  a  loan  to  a  director. 

The  third  objection  as  to  shares  fails*  I  take  the 
case  of  M^Evily,  who  subscribed  for  sixty  shares,  and 
only  took  ten,  and  has  disposed  of  the  others  to  other 
persons,  I  do  not  think  that  clause  of  the  Joint  Stock 
Companies  Act  assists  the  case,  because  if  the  shares 
were  registered  in  his  name  in  the  register  book  of  the 
company,  he  might  transfer  them  immediately  after. 
I  think  the  20th  clause  does  apply,  and  under  it  he 
has  full  power  to  get  rid  of  the  shares  immediately  after 
they  are  placed  in  his  name. 

There 
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There  is,  therefore,  no  contract  to  be  specifically  en-  1859. 
forced ;  it  would  be  only  compelling  persons  to  take  ^^^^^ 
shares  which  they  might  at  once  get  rid  of.  On  behalf,  &c. 

V. 
M ALL ALU C 

Oa  the  whole,  I  think  these  parties  OQgbt  to  have 
settled  their  differences  amongst  themselves;  and  the 
only  decree  I  can  make  is,  to  restrain  the  leoding  any 
money  to  the  directors  or  officers  of  the  company, 
and,  if  desirable,  to  declare  that  a  discount  is  a  loan 
within  the  meaning  of  the  articles,  and  give  liberty  to 
apply. 


YOUNG  V.  LINDSAY. 

July  25,  26. 

ON  the  20th  of  March,  1857,  Mr.  Hicks,  the  owner  A  shipowner, 
of  a  ship  called  "  The  Queen  of  Ava^  chartered  ^j^if ?£^ 
her  to   Messrs.  Lindsay,  to  take  a  cargo  of  coals  to  chartered  his 
Honff  K&ng.    The  freight  was  to  be  paid  as  follows  :—  a  voyage  to 
"  One-half  by  bill  at  four  months  from  the  final  sailing  l^"l|^?f 
of  the  Tessel  from  her  last  port  in  Cheat  Britain,  or  in  was  payable 
cash  under  discount,  the  freighters  have  powers  to  in-  bni^n 'JJ^ 
sure  the  amount  and  deduct  the  cost  from  the  first  pay-  <^n  at  three 
ment  of  freight,  and  the  remainder,  less  cost  of  coals,  q,  cash  under 
short  delivery  (if  any),  by  approved  bill  on  London,  at  discount,  fol- 
three  months'  date,  or  cash  under  discount,  following  livery  of  a  cer- 

thp  tificate  to  the 
charterers, 
signed  by  the 
consignees"  of  the  delivery  of  the  cargo.     On  the  24th  of  March^  the  shipowner 


assigned  the  freight  to  C,  who 
turned  oui,  that  on  the  2afd 
agent  at  Hong  Kona  had  paid 
that  J.  was  still  liaUe  to  C.  f< 
not  deprived  him  of  his  rights. 


_  Z,j  who  gave  no  notice  to  A,  until  Ifxmember  following.     It 

turned  out,  that  on  the  2afd  of  Jforc^,  A,  had  sob^ehartcBed  the  ship  to  B.,  whose 
agent  at  Hong  Kong  had  paid  the  freight  to  the  agent  there  of  the  shipowner : — Held, 
that  A.  was  stUI  liaUe  to  C.  for  the  freigfht,  and  that  C.'s  beha  in  giving  notice  had 
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1869.  ^^6  delivery  of  a  certificate  to  the  chartererg,  signed  by 
the  consignees,  of  the  right  and  true  delivery  of  the 
whole  cargo  agreeably  to  bill  of  lading.** 

On  the  24th  of  March  following,  Mr.  HicTa  assigned 
the  latter  half  of  the  freight  to  the  Plaintifb  Messrs. 
Young f  as  a  security  for  advances;  bat  the  Plaintiffi 
gave  no  notice  to  Messrs.  Lindsay  of  their  security  until 
the  20th  of  November,  1 857.    The  ship  sailed  in  May, 

1857,  and  arrived  at  Hong  Kong  in  November,  and 
discharged  her  cargo  in  December.  The  Plaintiffs,  in 
March  and  April,  1858,  applied  to  Messrs.  Lindsay, 
for  payment  of  the  second  moiety  of  the  freight,  amount- 
ing to  748/.;  but  they  ultimately,  on  the  14th  of  April, 

1858,  declined  to  pay  it. 

It  appeared  that  this  had  occurred  : — On  the  23rd  of 
March,  1857,  (the  day  before  the  assignment  to  the 
Plaintiffs,)  Messrs.  Lindsay,  by  a  charter-party  of  that 
date,  chartered  the  ship  to  Messrs.  Baring,  The  terms 
of  this  charter-party,  as  to  the  voyage  to  be  performed 
and  cargo  to  be  carried,  were  similar  to  those  of  the 
charter-party  of  the  20th  of  March,  and  the  charter-party 
of  the  23rd  of  March  provided,  that  the  cargo  should 
be  consigned  to  the  charterer's  agents,  and  also  pro- 
vided for  payment  by  Messrs.  Baring  to  Messrs.  Lind- 
say  of  freight  after  the  same  rate  and  in  the  same 
manner  as  provided  by  the  charter-party  of  the  20th  of 
March,  with  reference  to  the  freight  thereby  made 
payable. 

On  the  12th  of  December,  1857,  Messrs.  Russell,  o( 
Hong  Kong,  who  were  the  agents  of  Messrs.  Baring 
there,  and  to  whom  the  cargo  had  been  consigned,  paid 
the  second  moiety  of  the  freight  to  Messrs.  LyaU  (the 
agents  of  Mr.  Hicks)  at  that  place.     Messrs.  Lindsay 

having 


YOUMO 
V. 
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ha?ing  reiiised  to  pay  the  Plaintiffs  the  second  moiety        1859. 
of  the  Freight,  the  Plaintiffs  instituted  this  suit  against 
Messrs.  Lindsay  and   Mr.  Hicks  to '  compel   Messrs. 
Lindsay  to  pay  them  such  second  moiety  of  the  freight,      Libdiat. 
amounting  to  748/.  2s.  6d. 

Mr.  Selwyn  and  Mr.  Cotton  for  the  Plaintiffs. 

Mr.  i2.  Palmer  and  Mr.  Druce  for  Messrs.  Lindsay. 
Salter.  Field  {a). 

Mr.  Cox  for  Mr.  Hicks. 

The  Master  of  the  Rolls,  without  hearing  a  reply^ 
said : — 

This  is  a  clear  case.  A  London  firm  entered  into 
a  charter-party  with  a  shipowner  to  charter  a  ship  to 
Hong  Kong.  Under  that  charter-party  they  became 
liable  to  pay  the  freight  to  the  shipowner,  amounting 
in  round  numbers  to  1,600/.;  half  of  it  was  to  be  paid 
at  once,  and  the  other  half  was  to  be  paid  on  certain 
terms,  which  I  will  refer  to  presently.  The  shipowner, 
having  this  charter-party  in  his  hand,  goes  to  another 
firm  and  says,  "  Will  you  advance  me  money  on  the 
security  of  this  charter-party?"  which  the  firm  does  on 
the  assignment  of  the  latter  half  of  the  freight. 

I  shall  reserve,  until  the  close  of  the  observations  I 
have  to  make,  my  opinion  on  the  point  which  was  very 
much  pressed  upon  me,  as  to  the  time  when  notice 
ought  to  have  been  given  of  the  assignment,  and  the 
amount  of  laches  and  the  responsibility  incurred  by  the 
Plaintiffs  by  not  giving  notice  of  this  security  in  March 
instead  of  in  November.  For  the  present,  I  shall  simply 
assume  that  the   Plaintiffs,  who  advanced  money  on 

the 
(a)  5  Term  Rep.  p.  214. 
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1859«       the  security  of  the  second  moiety  of  the  freight,  g^ve 
^'^'^^'^^      notice  to  the  charterers  that  they  had  a  charge  oq  it. 
o.  The  freight  is  paid  to  the  shipowner,  without  regard  to 

LiND8AT«  ^{^jg  notice,  not  by  the  charterersi  for  no  money  of  theirs 
is  paid,  nor  is  it  paid  by  an  agent  of  theirs  nor  by 
any  person  with  whom  they  have  privity.  The  person 
who  paid  it  has  no  claim  against  the  charterers  in  re- 
spect of  any  payment  made  by  them,  and  they  have 
no  claim  against  and  no  account  with  him.  It  has  been 
paid  in  respect  of  freight,  but  by  a  stranger  to  them. 
Messrs.  Lindsay  may  be  entitled  to  say,  as  against  the 
shipowner, '^  You  have  received  the  freight;  you  must 
not  be  paid  twice  over,  and  cannot  come  agaipst  us/' 
But  by  what  right,  or  upon  what  principle  or  rale  of 
law  can  they  say  to  the  person  who  advanced  money 
on  the  security  of  their  liability  to  pay  frdght,  and 
who  gave  them  notice  of  it,  ^^  Your  claim  must  be  con- 
sidered as  paid  and  our  liability  discharged  by  the  pty- 
meat  to  the  shipowner  by  a  third  person,  though  be 
was  no  agent  of  ours.'' 

The  case  so  far  is  simply  this :  A.  owes  B.  1,000L, 
B.  assigns  one^half  of  the  debt  to  C,  and  C.  gives 
notice  of  this  assignment  to  A.  After  this  27.,  a  third 
person,  says,  I  owe  A.  money,  and  thereupon  pays 
1,0002.  to  J5.  Can  A.  afterwards  insist  dist  C.  is 
thereby  paid  ?  It  is  against  every  principle  of  law. 
A.  has  paid  nothing  at  all.  He  may  well  say  to  B, 
"  You  hftve  been  paid  by  another  person  in  respect  of 
this  debt,  and  you  cannot  be  paid  twice  over;**  but  it 
is  impossible  for  A,  to  say  to  C,  who  had  obtained  a 
lien  on  the  debt  due  from  him,  that  this  payment  to 
jB.  is  a  payment  to  C 

Russett  &  Co.  were  not  the  agents  of  Lindsay  k  Co., 
there  was  no  relation   between   them,  and   they  had 

received 
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received  no  anthority  or  directions  from  them  of  any        1869. 
description.  v^v^*/ 

YOUMO 

V. 

Then  really  the  question  comes  to  this — whether  the  LiBotAr. 
charter-party  entered  into  with  Messrs.  Baring  is  sub* 
stitttted  for  charter-party  entered  into  with  Messrs. 
Lindsay,  becaase,  if  it  be,  no  doubt  there  is  an  end  of 
the  question.  As  regards  Hichs,  I  think  the  evidence 
shews  it  was  so ;  but  as  regards  Messrs.  Lindsay^  the 
evidence  convinces  me,  that  the  Plaintiffs  knew  nothing 
about  it.  Indeed  there  was  no  one  to  give  them  notice 
of  it.  HicJu  was  not  likely  to  do  so,  and  Messrs. 
Lindsay  could  not  do  so,  for  they  knew  nothing  of  the 
Plaintiffs'  claimi  and  the  Plaintiffs  positively  deny  that 
they  had  any  notice  on  the  subject.  But  could  Messrs. 
Lindsay  get  rid  of  their  liabilities  under  the  charter- 
party  to  Hicks,  and  to  those  persons  who  claimed  an 
interest  in  it  under  him,  which  existed  before  the 
transfer  of  the  charter-party  (if  it  were  a  transfer)  to 
Messrs.  Baring  f  Clearly  not.  How  far  is  this  conten- 
tion to  extend  ?  If  the  mere  entering  into  a  sub-charter* 
party  removes  all  their  liabilities,  it  comes  to  this : — 
that  if  the  new  charterer  is  insolvent  the  first  charterer 
is  discharged.  Supposing  jB.  had  sub-chartered  the 
ship  to  C.  &  Co.,  and  C  Sc  Co.  to  />.  &  Co.,  must  you 
give  notice  to  every  one  of  the  sub-charterers  one  after 
another?  The  result  would  be,  that  the  assignee  of 
freight  would  never  be  safe,  for  having  given  notice  to 
the  original  charterer,  the  security  of  the  assignee  might 
be  afterwards  destroyed  by  the  subsequent  sub-char- 
terers. It  is  impossible  that  such  can  be  the  law.  After 
the  notice  given  by  the  Plaintiffs  to  pay  the  freight  to 
them,  the  liability  of  the  Defendants  cannot  be  dis- 
charged except  by  a  bond  fide  payment  to  the  persons 
who  gave  notice  of  their  charge  upon  the  freight  Mr. 
Palmer  contended   that  it  did  not  matter  who  paid 

the 
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1859.  ^^^  Treight,  that  if  paid  by  a  mere  stranger,  still  if  it 
was  paid  and  received  by  the  owner  in  respect  of  freight, 
it  would  discharge  the  persons  originally  liable,  not- 
withstanding any  charge  there  might  be  on  the  freight, 
of  which  they  had  received  notice.  They  were  liable  to 
pay  and  they  have  paid  nothing,  and  then  the  qaestioa 
is,  whether  there  is  anything  which  discharges  Messrs. 
Lindsay  from  their  liability  to  pay  the  Plaintiff's  charge 
on  the  freight  which  was  created  in  March,  1857.  I  am 
of  opinion  there  is  not. 

I  do  not  go  into  the  question  whether  there  was 
a  good  payment  by  Messrs.  ^artn^  or  by  Messrs.  Rus- 
sell  to  Messrs.  Lyall,  or  whether  Lyall  &  Co.  were  pro- 
perly the  agents  of  Hicks  to  receive  it.  I  do  not  go  into 
that  question  at  all,  and  I  express  no  opinion  upon  it ;  but 
I  say  that  it  cannot  be  a  payment  made  by  Messrs.  Ztjui- 
say  k  Co.,  or  one  of  which  they  can  claim  the  benefit. 

But  supposing  that  Russell  &  Co.  had  been  the  agents 
of  the  Defendants,  then  another  question  would  arise,  a 
question  certainly  of  some  nicety,  but  on  which  I  express 
no  opinion,  namely,  whether  the  notice  given  on  the 
19th  of  November  in  London  would  be  sufficient  to 
invalidate  a  payment  made  by  their  agent  in  Canton, 
on  the  12th  of  December  following.  It  is  obvious,  if 
the  payment  had  been  made  at  a  place  where  notice 
could  have  been  given  to  the  agent  not  to  pay  it,  that 
the  notice  of  the  lUth  of  November  to  Lindsay  &  Co. 
would  have  invalidated  any  payment  made  by  them 
or  their  agent  on  the  12th  of  December.  Whether  it 
would  invalidate  a  payment  made  by  an  agent  of  theirs 
in  China,  where  it  was  impossible  to  give  the  agent 
notice  in  time,  I  do  not  think  it  necessary  to  inquire, 
because  I  am  convinced  that  the  person  in  China  who 
paid   the  money  was   no  agent  of   Messrs.  Lindsay, 

and 
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and  that  no  privity  existed  between  them ;  it  was  a  pay- 
ment made  by  a  stranger,  of  which  they  seek  to  claim 
the  benefit,  and  which  I  am  of  opinion  they  are  not 
entitled  to. 

Then  comes  the  next  question,  whether  the  notice 
was  given  by  the  Plaintiffs  in  due  time,  for  hitherto  I  have 
been  assuming  that  the  notice  had  been  given  at  once. 
This  is  a  question  of  great  importance,  but  I  am  of 
opinion,  having  regard  to  the  terms  of  the  charter-party, 
that  the  notice  was  given  in  time.  The  terms  of  the 
charter-party  have,  in  my  opinion,  an  important  bearing 
on  this  question ;  it  is  necessary  to  ascertain  from  them 
where  the  second  half  of  the  freight  was  payable.  It  was 
not  payable  until  after  ^*  the  delivery  of  a  certificate  to  the 
charterers,  signed  by  the  consignees,  of  the  right  and 
true  delivery  of  the  whole  cargo  agreeably  to  the  bill  of 
lading,"  and  everybody  had  notice  of  that  fact.  The 
coals  could  not  arrive  at  Hong  Kong  until  November ^ 
according  to  the  ordinary  length  of  the  voyage,  and  they 
did  arrive  in  that  month.  In  the  same  month  the 
Plaintifis  gave  notice  to  the  charterers,  and  the  freight 
was  not  to  be  paid  until  after  they  received  a  certificate 
of  the  delivery  of  the  coals,  and  accordingly,  in  the  cor- 
respondence between  the  Plaintiffs  and  Lindsay  &  Co. 
such  is  treated  to  be  the  case,  and  I  do  not  find  there 
is  anywhere  a  dispute  or  doubt  as  to  their  liability  to 
pay  the  amount  of  the  freight,  and  it  is  not  till  April 
that  they  dispute  their  liability  to  pay  it.  All  they 
say,  on  the  11  tb  of  March,  1858,  is,  that  they  have  got 
no  advice  of  the  certificate. 

I  am  of  opinion  that  this  delay  does  not  constitute 
such  laches  as  can  deprive  the  Plaintiffs  of  their  right. 
It  would,  no  doubt,  have  been  better  if  the  Plaintiffs  had 
given  notice  earlier,  but  they  gave  notice  to  the  charterers 

in 
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1869.  in  Naf7ember,  at  the  time  tbe  coals  were  deliTered,  not 
to  pay  any  freight  until  they  were  paid,  and  the  doca*- 
oient  on  which  they  advanced  their  money  shewed,  that 
LiNDiAY.  the  second  half  of  the  freight  was  payable  *•  by  approved 
bill  on  London  at  three  months'  date,  or  cash  under  dis- 
count, following  the  delivery  of  a  certificate  to  the  char- 
terers signed  by  the  consignees  of  the  delivery  of  the 
cargo."  Therefore  the  consignees  at  Hong  Kong  were 
to  forward  a  certificate  to  Lindsay  tc  Co.  (who  were  the 
charterers)  of  the  delivery  of  the  cargo,  and  the  second 
half  of  the  freight  was  then  to  be  payable.  It  would 
naturally  appear  from  that,  that  the  freight  was  sup- 
posed to  be  payable  in  London,  as  it  was  to  be  paid  after 
the  delivery  of  the  certificate  to  the  charterers  there. 
However  that  may  be,  I  think,  upon  the  terms  of  the 
charter-party,  there  are  not  such  laches  on  the  part  of 
the  Plaintifi^  as  to  justify  me  in  saying,  that  they  are  to 
lose  the  security  they  had  obtained  on  tbe  freight  pay- 
able by  Lindsay  k  Co.  I  treat  the  transaction  solely  as 
one  between  Lindsay  &  Co.  and  Hicks  in  the  first  in- 
stance, the  charterers  and  the  shipowner.  The  charter- 
party  is  assigned  to  the  Plaintiffs  to  secure  them  a  sum 
of  money,  and  the  Plaintiffs  gave  notice  of  it  to  the 
charterers,  not  only  before  any  money  is  paid  by  them, 
for  at  this  moment  it  has  not  been  paid  by  them,  but 
before  any  money  is  paid  at  all.  And  although  Messrs. 
Lindsay  may  have  claims  against  other  persons  or 
against  Hicks,  upon  which  I  express  no  opinion,  I  am 
of  opinion  that  they  have  not  got  rid  of  their  original  lia- 
bility, and  that  they  cannot  shift  it  from  themselves  to 
other  persons  by  a  sub-charter  entered  into  by  them,  of 
which  the  Plaintiffs  had  no  knowledge,  and  by  which 
they  cannot  be  bound. 

I  am  of  opinion,  that  the  Plaintiffs  are  entitled  to 
the  amount  of  the  freight,  with  costs. 

To 
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To  avoid  niifiapprehension  on  the  subjecti  I  wish  to 
state  my  opioioD,  that  if  at  Hong  Kong  Messrs.  RumhU 
had  been  the  agents  of  Messrs.  Lindsay ^  and  had,  prior 
to  the  notice  of  November ^  1867,  received  and  paid  the 
money  to  the  agent  of  Hicks,  the  Defendants  would 
have  been  entitled  to  have  deducted  that  as  a  payment 
which  they  had  bond  fide  made ;  but,  in  my  opiiiion, 
the  fiurts  are  otherwise. 

Messrs.  Lindsay  must  be  at  liberty  to  use  the 
name  of  Messrs.  Young  in  any  action  they  may  be 
ad?ised  to  bring  againat  Hicks,  for  the  purpose  of  re- 
covering the  amount  paid  by  Messrs.  Lindsay  k  Co.  to 
the  Piaintiffa ;  indemnifying  the  Plaintiffs  againat 
costs. 

Note.— Affirmed  by  Lord  Campbell,  L.  C,  2iid  Dec,  18^9. 


RHODES  V.  RHODES. 

July  4. 
npHE  testator  devised  and  bequeathed  his  residuary  It  is  a  canon 
"^      real  and  personal  estate,  upon  trust  to  sell,  con-  Son^that**^" 
vert  and  invest,  and  pay  the  interest  of  6,000/,,  part  of  where  a  tea- 
the  money,  to  his  wife  for  life,  and  afterwards  unto  his  aflSxed  a  par- 
children,  as  his  wife  should  by  will  appoint,  and  if  she  J^cukr  mean- 
'  ^  •'  rr         f  mg  to  a  word 

should    make   no  disposition,   then  the  whole  5,000/.  in  one  part  of 

equally  amongst  his   children  living' at  the  time  the  bi^on8traed'^ 

same  should  "  become  divisible,  and  the  lawful  issue  of  as  having  the 

such  of  them  as  shall  be  then  dead,  share  and  share  i„  aii  other 

alike,"  so  as  such  issue  take  no  greater  share  of  the  said  P"**  ^^}\*  """ 

^  less  It  violates 

money  the  sense. 

The  word 

'*  iisae"  wai  used  in  a  will  on  several  occasions  as  equivalent  to  "children,"  and  the 

issue  were,  in  some  instances,  spoken  of  in  reference  to  their  *<  parent."     Held,  that 

**ianm"  muit  receive  the  same  construction  throughout  the  will. 

VOL.  XZVII— III.  E  E 
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1859.        money  than  hiS|  her  or  their  deceased  parent  or  parents 
would  have  taken,  if  living. 

He  then  gave  other  pecuniary  legacies  to  the  children 
when  they  attained  twenty-one,  "  but  if  any  of  my  chil- 
dren shall  die  under  the  age  of  twenty-one,  leaving 
lawful  issue,  then  I  direct  his  or  her  legacy,  and  accu- 
mulated interest  thereof,  to  be  paid  equally  amongst 
such  children,  when  and  as  they  shall  attain  the  age  of 
twenty-one  years." 

He  gave  the  residue  of  his  trust  money  to  his  children 
equally,  but  declared  the  interest  of  each  child's  share 
should  be  paid  to  such  child  for  life, ''  and  on  the  death  of 
any  child  to  pay  the  share  of  such  child  equally  amongst 
the  issue  of  such  child,  share  and  share  alike,  when 
and  as  they  shall  attain  the  age  of  twenty-one  years, 
with  benefit  of  survivorship  to  the  others  in  case  any 
of  such  issue  shall  die  under  twenty-one  years  of  age 
without  issue,  and  in  the  meantime  to  apply  the  interest 
thereof  in  the  maintenance  of  such  issue.  And  in  case 
any  of  my  children  shall  happen  to  die  under  the  age  of 
twenty-one  years  without  leaving  lawful  issue,  or  leaving 
such  and  all  of  them  shall  happen  to  die  under  the  age 
of  twenty-one  years  and  without  issue,  then  I  direct 
that  the  share  of  such  child  so  dying  of  and  in  the 
said  residue  of  the  said  trust  moneys  shall  be  held  by 
my  said  trustees  for  the  equal  benefit  of  the  survivors 
of  my  said  children,  upon  the  like  trusts  and  to  the  like 
uses  and  purposes  as  their  original  share  of  the  said 
residue  is  before  limited.  But  in  case  any  of  my  chil- 
dren, having  attained  the  age  of  twenty-one  years,  shall 
die  without  leaving  lawful  issue,  or  any  issue  of  such 
issue,  then  I  direct  my  said  trustees  to  pay  his  or  her 
share  in  the  residue  money  "  as  such  child  should  by 
will  appoint,  and  in  default  to  his  legal  personal  repre- 
sentatives 
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sentatives  in  a  dae  course  of  administration.     **  Pro-        1859. 

yided  also,  and  in  case  all  my  children  shall  depart  this 

life  without  having  attained  the  age  of  twenty-one  years, 

and  teitkaui  leaving  lawful  issue,  or  any  issue  of  such 

issue,  then  I  direct  my  said  trustees  to  pay  to  my  said 

wife,  if  she  shall  be  then  living,  the  rents  and  interests 

of  all  my  said  estates  and  moneys  during  her  natural 

life,  and,  after  her  decease,  pay  the  sum  of  15,000/., 

part  of  the  said  moneys,  to  such  person"  as  she  shall 

by  will  appoint;  **  and  as  to  all  the  residue  of  the  said 

trust  moneys,  and  also  my  said  real  estate,  upon  trust 

to  convey,  release  and  assign  over  the  same  unto  such 

of  my  brothers  and  sisters  as  shall  be  then  living  and 

the  lawful  issue  of  such  of  them  as  shall  be  then  dead, 

and  their  respective  heirs,  share  and  share  alike,  so  as 

such  issue  take  no  larger  share  thereof  than  his,  her  or 

their  deceased  parent  or  parents  would  have  taken  if 

living." 

The  Plaintiffs,  who  were  grandchildren  of  the  tes- 
tator, insisted  that  no  issue  more  remote  than  children 
of  the  testator's  children  were  entitled  to  any  beneficial 
interest  in  the  trust  moneys,  by  virtue  of  the  trusts  in 
the  will  contained  and  declared  for  the  issue  of  the  tes- 
tator's children. 

The  Defendants  Ann  Charlotte  Cooper,  Marian  Ger- 
trude Streatfeild  and  Richard  James  Streatfeild,  being 
great-grandchildren  of  the  testator,  claimed,  under  the 
limitations  of  the  will,  the  share  of  their  mother,  Char- 
lotte Brown  deceased. 

The  case  was  not  affected  by  the  Wills  Act,  1  Vict. 
c.  26. 

Mr.  Follett  and  Mr.  Prendergast,  for  the  Plaintiffs, 
B  E  2  cited 
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1869.        cited  Sibley  v.  Perry  (a);   Williams  t.  TeaU(fi);  Jar- 
man  an  Wills  (c). 

Mr.  Rasehj  for  a  trustee. 

Mr.  Lloyd,  Mr.  E.  Smith,  Mr.  R.  Palmer,  Mr. 
Bonham  Carter,  Mr.  Shapter,  Mr.  Prior,  Mr.  Sebcyn 
and  Mr.  Freeman,  for  the  DefendaDts,  cited  Ridgeway 
V.  Munkittrick  {d) ;  Edwards  v.  Edwards  (e) ;  Pope  v. 
-P"Ope(/);  Roddy  v.  Fitzgerald  { g) ;  Winter  ion  v. 
Crawfurd  (A) ;  H^aJ  v.  Randall {i) ;  Ross  v.  jRow  (A) ; 
Carter  v.  Bentall(l) ;  Hedges  v.  JJor^iir  (m) ;  Dalzell 
V.  TTefcA  (»). 


7Ae  Master  of  <Ae  Rolus. 

I  am  of  opinion^  that  the  word  ''  issue'*  means 
"children."  There  are  many  cases  where  the  word 
issue  is  so  restricted. 

I  admit  the  proposition,  that  the  primary  meaning  of 
the  word  "  issue"  includes  every  possible  class  of  tssoe 
to  the  remotest  generation,  and  that  the  burden  of  proof 
lies  on  those  who  ask  to  restrict  its  ordinary  meaning; 
but  I  think  the  Plaintiffs  have  discharged  that  obliga- 
tion on  the  present  occasion. 

In  the  bequest  of  the  6,000/.,  it  is  clear  that  the  word 
"  issue"  has  reference  to  "  his  deceased  parent,'*  and  thai 
the  word  is  in  that  gift  restricted  to  children. 


In  the  second  paragraph  he  says,  that  if  any  of  h\s 

children 


(a)  7  r«.  522. 
(6)  6  Hare,  239. 
(c)   Fo/.  2,p.  83. 
((/)  1  Dru.  if  War,  84. 
{€)  12  Beav,  97. 
(/)  14  Bew.  591. 
fe)  6  H.  L.  Cai.  823. 


(A)  1  RiiM.  4  Af.  407. 
(•)  2  K.  4  C.  (C.  C.)  231. 
(k)  20  Beav.  645. 
(/)  2  Beav.  551. 
(m)  9  Btav.  479. 
(n)  2  Sim,  319. 
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1859. 


children  shall  die  under  twenty-one  leaving  lawful  issue, 

then  bis  legacy  is  to  be  divided  "  amongst  such  chil-  ^^"^v-^^ 
dren."      It  is  clear  that  the    'Mawful  issue"   means  ^^ 

children  in  this  sentence  also.  Rhodbi. 


He  afterwards,  on  two  occasions,  speaks  of  the  death 
of  his  children  ''  without  leaving  lawful  issue,  qr  any 
issue  of  such  issue."  There  again  it  is  clear  that  the 
word  ''  issue"  is  restricted  to  children.  Again,  in  the 
ultimate  gift  to  his  brothers  and  sisters  living,  and  the 
lawful  issue  of  such  of  them  as  should  be  dead,  he  says 
''such  issue"  are  to  take  the  share  of  "their  deceased 
parent,"  in  which  case  also,  by  the  reference  to  the 
parent,  the  word  ''issue"  is  necessarily  restricted  to 
children. 

I  find,  therefore,  on  five  separate  occasions,  the  tes- 
tator uses  the  word  "  issue"  as  equivalent  to  children. 

It  is  a  canon  of  construction,  that  where  the  testator 
has  affixed  a  particular  meaning  to  a  word  in  one  part 
of  his  will,  it  shall  be  construed  as  having  the  same 
meaning  in  all  other  parts  of  his  will,  if  it  do  not 
violate  the  sense. 


In  this  residuary  clause,  therefore,  the  word  "  issue" 
must,  in  the  last  sentence  as  in  the  previous  ones,  be 
read  as  synonymous  with  "  children." 

I  am  of  opinion,  that  he  has  used  it  in  the  same 
sense  throughout  his  will,  possibly  because  he  did  not 
like  the  constant  repetition  of  the  word  "  children." 
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He  WILDERS  TRUSTS. 

July  29. 
By  his  will,  the  rpHE  testator,  by  his  will  dated  the  5th  of  June,  1844, 
IJTSS-^'^  bequeathed  as  fellows :— 

"  cqiiaIIv  bc^ 
tween  my  Uo-      **  I  g^^^  *<>  ™y  ^^^^  ^^fe  Augusta  Wilder  the  divi- 

then  and         dends,  interest  or  annual  produce  of  8,6002.,  being  that 

ustera  now  .  . 

liTing;**  and     part  of  my  personal  estate  which  I  inherited  from  my 

S^lr'tblSti'^*  late  father,  or  of  the  stocks,  funds  or  securities  in  or 
■hoald  not  upon  which  the  said  sum  may  be  invested  at  the  time 
drathsin  hb^  ^^  "^Y  decease,  for  and  during  the  term  of  her  natural 
'i!*^M*'  **"'  '^"^ »  *°^  '"^™  ^^^  ^^^  ^^  decease,  I  give  and  bequeath 
theirexecuton.  the  capital  of  such  property,  and  all  dividends,  interest 
By  a  codicil  of  ^^^  proceeds  thereof,  equally  between  my  brothers  and 
be  bequeathed  sisters  now  living,  and  I  direct  that  the  respective  shares 
••"^tween^y^  of  such  of  them  as  may  happen  to  die  in  my  lifetime 
brothers  and  shall  not  lapse,  but  shall  go  to  their  respective  executors 
manner  as  I  or  administrators.*'  The  testator  appointed  his  wife  his 
have  dire^ed    residuary  legatee  and  sole  executrix. 

HtU,  that  tha 

class  men-  The  testator,  on  the  same  day,  made  a  codicil  to  his 

codicil  were      ^i'l>  bearing  date  the  5th  of  June,  1844,  and  which,  so 

not  the  same     |ar  as  is  material,  was  in  the  feUowiner  terms  : — **  I 

as  that  in  the  .  .  .  ^ 

wiU;  that  the   desire  that  the   dividends  or  interest  of  the  sum  of 

fe^to  Ae""  ^''^^S/.  left  me  by  my  brother  William  WUder,  Esq., 
mode  in  which  of  Versailles,  may  be  retained  by  my  said  wife  during 
touk^nd"  ^^^  '*''^»  *"^  ^^^^  ^^  capital  may,  at  her  death,  be 
not  to  the  dass  divided  between  my  brothers  and  sisters,  in  lihe  manner 
itself,  and  COD-         _,  _.  _  _  .»i     •  i  i.     «  #.#vyxi 

seqoently  that  ^'  ^  hoce  directed  by  my  will  with  respect  to  the  o,500i. 

thereprnen-     therein  bequeathed.'* 
tatives  of  a  ^ 

sister  who  pre- 
deceased the         The  testator  died  in  1849,  and  his  widow  in  1858. 

no  interest  in    ^^  testator  had  t\%elve  brothers  and  sisters,  eight  of 

the  sepond        whom  died  before  the  date  of  his  will. 

'^'  Of 
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Of  the  brothers  and  sisters  of  the  testator,  there  were  1859. 

living  at  the  date  of  his  will  four  sisters  only,  namely : —  ^"^^z^^*^ 

Harriet  Amelia,  the  wife  of  Charles  Dixon,  Mary  Anne,  Wildbr's 

the  wife  of  the  Reverend  Frederick  Beadon,  Lucy,  the  Trustb. 
wife   of  the   Reverend   John   Pannel,   and    Charlotte 
Beaufoy  Blackwood,  widow. 

Harriet  Amelia  Dixon  died  on  the  26th  of  April, 
1846,  in  the  lifetime  of  the  testator,  intestate,  and  Ad- 
miral Wakott  was  her  administrator.  Mary  Anne 
Beadon  survived  the  testator  and  died  on  the  1 1th  of 
February,  1863,  without  issue,  Frederick  Beadon  was 
her  administrator.  Lucy  Pannel  and  Charlotte  BeaU" 
foy  Blackwood  were  still  living. 

It  was  contended,  on  the  part  of  John  Pannel  and 
Lucy  his  wife  and  Charlotte  Beaufoy  Blackwood  and 
Frederick  Beadon,  as  administrator  of  his  deceased  wife 
Mary  Anne,  that,  according  to  the  true  construction  of 
the  codicil,  they  were  entitled  to  the  whole  of  the  said 
legacy  of  2,425/.,  to  the  exclusion  of  the  legal  personal 
representative  of  Harriet  Amelia  Dixon,  The  Peti- 
tioner Admiral  Walcoit,  however,  insisted,  that  he  was 
entitled,  as  administrator  of  Harriet  Amelia  Dixon,  one 
of  the  four  sisters  of  the  testator  living  at  the  date  of 
his  will  and  codicil,  to  one  fourth  part  of  both  of  the 
legacies. 

Mr.  R,  Palmer  and  Mr.  Shebbeare,  for  the  Petitioners, 
argued,  that  the  bequest  by  the  codicil  was  given  to  a 
different  class,  who  were  to  take  as  tenants  in  common. 
They  cited  Lumley  v.  Bobbins  (a). 

Mr.  Lloyd  and  Mr.  C.  Russell,  contra,  the  legacy  by 
the  codicil  is  an  additional  legacy,  and  is,  therefore, 
intended  for  the  same  class,  and  is  subject  to  the  same 

limitations 
(a)  10  Hare,  621. 
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limitations  and  restrictions  as  those  in  the  will.    Besidesi 
it  is  expressly  giyen  **  in  like  manner^'  as  the  legacy 


He 
Wilder',      ^y  the  will. 


Trusts. 


Mr.  Baggalay  for  the  trustees. 

The  Master  of  the  Rolls. 

My  opinion  is,  that  the  expression ,  **  in  like  manner/' 
applies  simply  to  the  mode  in  which  the  legacy  is  to  be 
enjoyed,  and  that  the  classes  are  distinct.  The  will  and 
codicil  were  made  on  the  same  day ;  the  gift  by  the 
will  is  to  *^  my  brothers  and  sisters  now  living/'  with 
a  substitutionary  gift  to  their  '^executors  or  adminis- 
trators," to  prevent  a  lapse :  that  is,  on  the  death  of  the 
testator,  the  brothers  and  sisters  then  living,  and  the 
executors  or  administrators  of  those  who  may  be  then 
dead,  constitute  the  class  to  take.  There  were,  at  the 
date  of  the  will,  four  sisters,  one  died  in  the  lifetime  of 
the  testator;  the  legal  personal  representative  is  snb- 
atituted  for  the  deceased  sister,  and  accordingly  takes 
her  share. 

By  the  codicil  of  tlie  same  date,  and  which  must  be 
read  as  part  of  the  same  instrument,  the  testator  directs, 
that  the  income  of  anotlier  fund  may  be  retained  by 
bis  wife  for  life,  and  that  the  capital  may,  at  her  death, 
be  divided  "between  my  brothers  and  sisters  in  like 
manner  as  I  have  directed  by  my  will."  He  has  not 
said,  **  my  said  brothers  and  sisters,"  nor  **  my  brothers 
tmd  sisters  now  living,"  but  simply  **  my  brothers  and 
sisters." 

The  manner  in  which  he  had  by  his  will  directed 
them  to  take  is,  '^equally  between"  them,  and  ac- 
cordingly, by  his  codicil,  be  describes  the  manner  in 
which  they  are  to  take  by  reference  to  that  directioa, 
otherwise  they  would  take  as  joint-tenants.    The  words 

"in 
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**  in  like  manner^'  do  not,  I  thinks  mean  the  class  men- 
tioned in  the  willy  but  a  class  mentioned  in  the  codicil, 
who  might  have  been  **  nephews  and  nieces/'  and  who 
are  to  take  in  a  particular  planner.  This  class  is  to  be 
ascertained  at  death  of  testator. 

I  think  that  the  distinction  pointed  out  in  the  case  of 
ZunUy  V.  Bobbins  is  just :  that  there  are  two  things  to 
be  regarded ;  firs^  the  class,  and,  secondly,  the  manner 
in  which  the  members  of  it  are  to  take.  The  first  fund 
is  divisible  into  fourths,  the  second  into  thirds. 

As  In  Long  r.  Wathinson  {a)y  the  administrator  of 
Harriet  takes  one-fourth  of  the  first  fund,  as  legal  per- 
sonal representatiTC  and  as  trustee  for  the  persons 
beneficially  interested  in  her  estate. 

(a)  17  Beav.  471. 


WYNNE  V.  HUMBERSTON.  1S58. 

Dec,  15. 
rpHE  testatrix,  Elizabeth  Giffard,  by  ber  will,  de-  A  tnutee 
^     vised   her  estate,  called   Nerquia  Hall,  to  the  i:}^i",y„Ton'to 
Plaintiff  Uayd  Wynne  for  life,  with  remainders  over,  jwWe  himself 
and  she  devised  ber  estate,  called  Pont-y-Gwydddf  to  t^tion  of  hi* 
three  trustees  for  fifteen  years,  upon  trust  to  apply  the  *™«*»  •"^  "®* 
rents  in  paying  the  interest  of  a  mortgage,  in  the  repairs,  of  his  defence 
and  in  payment  of  law  charges,  and  to  apply  the  rest  J^ainstltm-" 
in  forming  a  sinking  fund  for  the  liquidation  of  her  self,  is  bound  to 

debts  on  her  other  estates.  fo  hi^ctitui^ 

que  trusi;  bnt 

And  she  declared,  that  if  any  person  should,  during  trustee  and 
the  fifteen  years,  establish  his  title  to  that  esUte  as  heir-  ^'«'  V^  '/'<"' 

'  ,  must,  for  that 

at-law  purpose,  be  first 
established. 
A  mere  claimant  to  an  estate  is  not  entitled  to  the  production  of  cases  and  opbioni 
taken  by  a  trustee. 

Documents  accompanying  a  case  for  the  opinion  of  counsel  are  privileged. 
Whether  one  Defendant  can  eall  on  a  co-Defeniknt  to  pvoduoe  documents  in  his 
possession,  quare  f 


Wynmi 

V. 
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ai-law  of  her  late  nncle  Edward  WUHams,  to  the  entire 
satisraction  of  her  trustees,  the  trustees  should  deliver 
up  possession  to  such  person  at  the  end  of  the  fifteen 
HuMBiMTOM.  years,  which  she  devised  to  him  in  strict  settlement, 
and  she  directed  her  trustees  to  convey  it  to  him  ac- 
cordingly. 

But  in  case  no  person  should  establish  a  claim  to  the 
same  estates  to  the  satisfaction  of  her  trustees  during 
the  fifteen  years,  or  if  any  person,  whose  claim  should 
be  negatived  by  her  trustees  and  considered  not  duly 
established,  should  file  a  bill  against  her  trustees,  or 
apply  in  any  way  to  a  Court  of  Equity  or  Law  to  endea- 
vour to  compel  her  trustees  to  come  to  a  different  con- 
clusion, and  to  give  him  possession  of  the  same  estate, 
then,  on  such  proceedings  being  taken,  she  authorized 
and  empowered  her  trustees,  if  they  should  think  fit,  to 
convey  such  last-mentioned  estate  to  the  uses  expressed 
concerning  her  Nerquis  estate. 

The  testatrix  died  in  1842,  and  the  fifteen  years 
expired  in  March^  1857.  During  this  period,  several 
persons,  and  amongst  them  the  three  Defendants,  Wil' 
liams,  Ellis  and  Sparrow,  had  severally  claimed  the 
estate  as  heir-at-law  of  Edward  Williams,  but  no  one 
had  established  his  claim  to  the  satisfaction  of  the 
trustees.  The  three  Defendants,  it  was  alleged,  still 
insisted  on  their  right  to  the  estate. 

This  bill  was  filed  in  1858  by  Wynne  and  the  persons 
entitled  in  remainder  to  the  Nerquis  Hall  estate  against 
Humberston  (the  surviving  trustees),  and  against  Wil- 
liams, Ellis  and  Sparrow,  to  obtain  a  declaration,  that, 
notwithstanding  the  claims  of  the  Defendants,  the  Pont* 
y-Gwyddel  estate  was  united  to  the  Nerquis  floi/ estate, 
and  subject  to  the  same  uses. 

At 
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At  the  requisition  of  the  Plaintiff,  Humherstan,  the  1858. 
trustee,  made  the  usual  affidavit  as  to  documents  in  his  ''^^^^^ 
possession,  in  which  he  objected  to  produce  those  spe-  9. 

cified  in  the  second  schedule,  on  the  ground  that  they  HuniERiroir. 
were  privileged.  They  consisted  of  three  cases  for  the 
opinion  of  counsel,  taken  in  1857,  as  to  the  claim  made 
by  the  Defendants  and  others  to  the  Pont-y-Owyddel 
estate,  with  counsel's  opinion  thereon,  and  copies  of  the 
papers  sent  with  such  cases. 

The  question  upon  appeal  from  the  chief  clerk*s  cer- 
tificate was,  whether  he  was  bound  to  produce  them 
for  the  inspection  of  the  co-Defendant  WiUianu. 

Mr.  C.  Hall,  for  the  Defendant  Humberston,  argued 
that  he  was  not  bound  to  produce  the  cases  submitted 
to  counsel  for  his  guidance  on  the  conflicting  qjaims, 
nor  the  opinions  given  upon  them. 

Mr.  Woodroffe,  for  the  Defendant  Williams,  argued 
that  the  cases  and  opinions  were  not  privileged,  being 
taken  by  a  mere  trustee,  in  reference  to  the  rights  of 
the  several  claimants  to  the  estate.  Wood  v.  Wood  (a) 
was  cited. 


The  Master  of  the  Rolls. 

I  think  the  Defendant  Williams  is  not  entitled  to  see 
these  documents.  There  can  be  no  question  that  the  rule 
is,  that  where  the  relation  of  trustee  and  cestui  que  trust 
is  established,  all  cases  submitted  and  opinions  taken 
by  the  trustee  to  guide  himself  in  the  administration  of 
his  trust,  and  not  for  the  purpose  of  his  own  defence  in 
any  litigation  against  himself,  must  be  produced  to  the 
cestui  que  trust.     They  are  taken  for  the  purpose  of 

administration 
(a)  3  Hare,  65. 
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1868.  tdministrntion  of  the  trust,  and  for  the  benefit  of  the 
perAons  entitled  to  the  trust  estate,  who  will  have  to 
pay  the  expense  thereby  incurred. 


Wynme 

V. 
HDMBBKtTOir. 


Setting  aside  the  great  singularity  of  the  position  of 
the  trustee  in  this  case,  who  appears  to  ht^y^  tal^a 
advice  to  govern  his  decision,  nor  regarding  the  ci^ 
cumstance  that  one  Defendant  is  applying  for  discovery 
against  his  co-Defendant,  but  considering  the  applica- 
tion as  one  made  by  a  Plaintiff  claiming  the  estate 
against  Sumber^ton  as  a  trustee,  still  I  am  of  opioion 
that  he  is  not  entitled  to  see  the  cases  and  opinioog 
until  a  primd  fa(de  case  of  the  relation  of  trustee  and 
cestui  que  trust  is  established.  This  is  simply  the  case 
of  a  claimant  who  has  not  made  put  his  titie.  If  Wil- 
liams is  entitled  to  a  production,  then  ^ny  stranger 
might  come  an4  claim  the  estate  and  see  all  tbe 
opinions  and  cases,  and  a  very  serious  injury  might  be 
caused  to  the  persons  really  entitled  to  the  property.  I 
am  of  opinion,  that  be  is  not  entitled  to  see  the  cases 
and  opinions* 

Mr.  Woodroffe.  The  Defendant  Williams  is  entitled 
to  see  the  documents  accompanying  the  case,  for  they 
are  not  privileged. 

The  Master  of  the  Rolls,  I  think  not;  they  are 
a  part  of  the  case.  A  person  may  make  a  statement 
to  counsel  through  documents  sent  with  them,  they 
form  a  part  of  the  statement  made  to  counsel  and  you 
are  not  entitled  to  see  them ;  it  is  a  matter  of  indifference 
whether  the  statement  to  counsel  consists  of  one  or  two 
documents. 

The  whole  of  this  prpceeeding  is  anomaloue;  one 
Defendant  is  calling  on  another  Defendant  to  produce 
docupients  in  his  possession.  I  have  never  known 
before  of  such  a  proceeding. 
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Dec.  2,  3, 4. 

BANKART  v.  HOUGHTON.  i860. 

Jan,  13. 

IN  1849^  the  Plaintiff  became  the  underJessee  of  some  Though  A, 
spelter  and  zinc  works  called  "  The  Red  Jacket  "^^l^^f"^^ 
Works"  in  the  county  of  Glamorgan,  and  he  thereupon  quie«cence, to 
adapted  them  to  the  manufacture  of  copper,  which  he  Jo  gtSfp's.*"" 

commenced  in  that  year.  manufactory, 

which  ii 
noxious  to  the 
In  1853,  the  Defendant  became  the  occupier  of  two  neighbour- 

hooo  vet  it 

farms  in  the  neighbourhood  of  the  works  called  "  Coed-  does  not  conse- 

y-Arl  Vchaf  and  "  Coed-y^Arl  hha/r      The  first  ^^"^^"Jy/^'J^J^ 

nearly  adjoined  the  works;  tied  to  an  in- 

junction to 
prevent  A,^$ 
In  the  reduction  of  copper-ore  noxious  vapours  are  recoverine  da- 
liberated,  and  these  exhalations  and  the  deposit  it  pro-  E^^y^mat''^' 
duces  are  highfy  injurious  to  vegetation  and  to  animals  leave  both  par- 
that  feed  on  the  pastures  within  the  influence  of  them,  i^^  rights. 

The  evidence  id   the  cause   shewed,  that  it  was   not      Acqui- 

escence  m  the 
until  1853  that  any  material  injury  was  done  by  the  erection  of 

works  to  the  Defendant's  farm.     Up  to  that  time,  the  no^ous  works, 

.   ,  while  they  pro- 

roasting  furnaces  (which  principally  produced  the  injury)  duce  little  m- 

were  but  three,  but  they  were  afterwards  increased  to  ^warranTthe^ 

seven.     Neither   the   Defendant,   nor  his   predecessor  subsequent  ex- 

Jacoh   Williams^  took  any  legal  steps  to  prevent  the  to  an  extent 

nuisance  arising  from   the  noxious  vapours  produced  productive  of 
°  r  r  great  damage, 

from  smelting  the  copper  or  to  stop  them.  Injunction  to 

prevent,  on  the 
ttn  •  ,  .  ,   .      -rt^rt    t      ground  of  ac- 

The  nuisance  went  on  increasmg,  and  in  1856  the  quiescence,  a 

Defendant  brought  an  action  at  law  against  the  Plaintiff  g*''*^'"^"®^ 

for  the  injury  done  to  his  farms.    The  action  was  tried  worksfromen- 

in  July,  1858,  and  the  jury  awarded  the  Defendant  ^^n^^^^oieJS 

damages  to  the  extenft  of  450Z.  *>y  Wm  for 

damages  at  law 
refused  with 
The  PhifRtiff  thereupon  filed  this  present  bill  against  costs. 

the 
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1859.  the  DefendaDty  alleging  that  he  had  expended  large 
sums  of  money  on  the  enlargement  and  improvement  of 
the  works,  with  the  full  knowledge,  privity  and  appro* 
bation  of  the  Defendant's  lessors,  who,  as  the  Plaintiff 
alleged,  had  acquiesced  in  and  encouraged  it.  The  Plain- 
tiff also  alleged,  that  the  Defendant,  before  he  became  the 
occupier  of  the  farms,  inspected  the  works,  with  a  view 
of  estimating  the  injury  likely  to  be  occasioned  thereby 
to  the  farms,  and  that  before  he  acquired  any  interest  in 
the  farms,  he  had  full  notice  of  all  the  Plaintiff's  rights 
in  respect  of  the  carrying  on  the  works,  and  was  well 
aware  that  the  Plaintiff  claimed  such  rights. 

The  bill  alleged  that  the  Defendant  had  not  interfered 
or  complained  until  shortly  before  the  action. 

It  prayed,  that  the  Defendant  might  be  restrained 
from  taking  out  execution  in  the  action,  and  from  all 
further  proceedings  therein,  and  from  commencing  any 
other  action  at  law  against  the  Plaintiff,  for  any  injury 
alleged  by  the  Defendant  to  be  occasioned  to  his  lands 
or  any  of  them,  by  the  carrying  on  of  the  Plaintiff's 
works.  And  if  the  Defendant  should  in  the  meantime 
have  talen  out  execution  in  the  action,  that  he  might  be 
decreed  to  repay  to  the  Plaintiff  all  moneys  recovered 
by  him  under  such  execution,  and  that  the  Plaintiff 
might  be  quieted  in  the  use,  enjoyment  and  carrying  on 
of  his  works. 

The  evidence  did  not  bear  out  the  allegation  of  the 
Plaintifi^  and  the  acquiescence  proved  rather  amounted 
to  passive  non-interference  than  active  encouragement 
But  it  appeared  that  the  termors  and  the  tenant  who  had 
assigned  the  lease  to  the  Defendant,  and  the  Defendant 
himself  when  he  took  the  farms,  were  all  aware  of  the 
existence  of  the  works,  and  had  taken  no  steps  before 

the 
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the  action  at  law  to  prevent  the  manuracture  or  the  en-       1859. 

largement  of  the  works.  ^^v-^i^ 

Bamkart 

A  motion  was  now  made  for  an  injunction.  Houohtoh. 

Mr.  S.  Palmer,  Mr.  Pullen  and  Mr.  Cadman  Jones  in 
support  of  the  motion.  They  cited  Bliss  v.  Hall  (a); 
The  JEasi  India  Company  y.  Vincent  {b) ;  Talk  v.  Mox- 
hay{c) ;  EllioUon  y.Feetham  (d) ;  The  Caledonian  Rail- 
way Company  v.  Sprot  (e) ;  Powell  v.  Thomas  (/) ;  The 
Duke  of  Devonshire  v.  £^lin(ff);  Rochdale  Caned 
Company  v.  King  (A) ;  The  Dvke  of  Beaufort  ▼.  Pa- 
trick  (i) ;  The  Somerset  Coal  Canal  Company  v.  iTar- 
court  (A)  ;  Daniels  v.  Davison  (/) ;  Bailey  v.  Richard^ 
son  (m)  ;  Claoering*s  Case  (n) ;  Hewlins  v.  Shippam  (p) ; 
Barnhard  v.  Greenshields  {q) ;  Short  v.  Taylor  (r), 

Mr.  Lloyd,  Mr.  Orove  and  Mr.  Hohhouse  for  the 
Defendant.  They  cited  Mitford's  Plead,  (s) ;  Young 
T.  Guy  (0 ;  Harrison  y.  Nettleship  (u)  ;  Chuck  v. 
Cr««^(t;);  IVrre//  v.  Higgs(w);  Evans  v.  JBrew- 
nW(^e  (jp) ;  Williams  v.  2%«  JESir/  o/*  Jersey  (y) ;  Haines 
V.  Taylor  {z) ;  The  Earl  of  Ripon  v.  Hohart  {aa) ;  «/bne« 
▼.  The  Royal  Canal  Company  ijbb) ;  Rennie  ▼.  ybuit^  (cc) ; 
Dann  v.  Spurrier  {dd), 

Mr.  jR.  Palmer  in  reply. 

(a)  4  £ti^.  ^.  C.  183.  (g)  9  JIfoore  P.  C.  18. 

(6)  2  JtA.  83.  (r)  2  £9.  Cot.  Abr,  522, p/.  3. 

(0  11  Beav.  571.  (•)  Pa^c  HI  (4Merf.) 

(</)  2  Eifig.  ^.  C.  134.  (/)  8  Beav.  147.  I 

(e)  2  JIfac.  449.  (ti)  2  M^/.  ^  K.  423.  j 

(/)  6  Jiflftf,  300.  (»)  2  PAi//.  477.  | 

(g)  14  &av.  530.  (w)  1  De  G.  4*  Jonef,  388. 

(A)  16  Beav  630.  (x)  25  L.  J.,  Chanc.  334, 102. 

(i)  17  Beav.  60.  (^)  Craig  Sf  PA.  91. 

(/k)  24  Beav.  571.  (1)  2  PhUl.  209. 

(/)  16  Fffl.  249.  (aa)  3  JUy/.  4-  K,  169. 

(m)  9  Hare,  734.  (66)  2  Afo//.  319. 

(n)  CUed  5   Fef.  689,  and  6  (cr)  2  De  G.  4"  -^onet,  13a 

Hare,  304  n.  (</</)  7  Fei .  230. 
(o)  5  Bam.  4*  Cr.  221. 
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1 860.  The  Master  of  the  Rolls. 


This  is  an  application  for  an  injunction  to  restrain  the 
Defendant  from  taking  out  execution  in  an  action  in 
JofTlz,  which  be  has  obtained  judgment  against  the  Plaintiff 
in  equity,  and  from  commencing  any  future  action 
against  him,  for  tbe  injury  alleged  to  have  been  done 
by  him  to  the  Defendant. 

Tbe  injury  done  to  the  Defendant  in  equity  by  the 
Plaintiff  is  occasioned  by  the  exhalation  and  deposit 
from  the  works  of  the  Plaintiff,  which  affect  the  land 
of  which  the  Defendant  is  tenant,  and  tbe  groond  on 
which  the  Plaintiff  rests  his  case  is,  tbe  acquiescence  or 
encouragement  of  tbe  Defendant,  or  of  those  under 
whom  he  claims  and  by  whose  acts  he  is  bound.  The 
fact  of  the  damage  is  not  in  dispute ;  this  baa  been 
careitilly  examined  by  tiie  trial  at  law,  where,  after  a 
lengthened  examination,  the  jury  assessed  the  damage 
sustained  by  the  Defendant,  in  equity,  up  to  that  time, 
at  460i.  The  damage  is  a  constantly  recurring  kijury, 
which  goes  on  from  day  to  day,  and  which  ia  doily 
giving  rise  to  fresh  causes  of  action. 

There  are  two  questions  to  be  considered  in  this  case : 
— first,  the  extent  of  the  acquiescence  alleged  and 
proved,  and  next  the  legal  consequences  of  such  ac- 
quiescence as  is  proved. 

On  the  fact  of  acquiescence,  this  is  proved^  and  indeed 
is  not  contested  on  tbe  side  of  the  Defendant :— that 
the  termor  and  the  Defendant  himself  when  he  took  tbe 
farm  were  well  aware  of  the  existence  of  the  works,  and 
that  the  tenant  who  assigned  the  lease  to  the  Defendant 
had  seen  them  while  they  were  being  erected,  and  that 
he  did  not  take  any  steps  to  prevent  such  erection. 

These 
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These  facta  are  very  material  for  some  purposes;  and,  I860.' 
accordingly,  if  the  present  case  were  reversed,  and  the 
Defendant  Houffhtan  were  here  as  PlaintiflT,  seeking 
the  aid  of  this  Court  for  an  injunction  to  restrain  the 
Plaintiff  Banhart  iVom  permitting  the  noxious  efflu- 
vium and  vapour  to  issue  from  his  furnaces,  and  to 
be  deposited  on  the  Defendant's  land,  I  should  be  of 
opinion  that  the  Defendant,  by  the  facts  I  have  men- 
tioned, had  debarred  himself  from  any  right  to  obtain 
such  relief  as  an  injunction,  and  that  he  must  be  left  to 
his  remedy  at  law.  But  it  is  a  totally  different  matter, 
when  the  party  who  commits  the  injury,  and  against 
whom  no  injunction  is  sought,  comes  here,  and  calls 
upon  the  Court  to  interfere,  to  prevent  the  Defendant 
from  obtaining  that  legal  remedy  to  V9\i\c\i  primA  fade 
he  would  be  entitled. 

The  way  in  which  it  is  put  for  the  Plaintiff  in  equity 
is  this : — it  is  said  that  in  a  district  where  the  effects  of 
copper  smoke  are  widely  felt  and  plainly  understood, 
a  tenant,  who  takes  lands  adjoining  copper-works  or 
such  works  then  in  the  course  of  erection  and  who 
makes  no  objection  to  them,  must  be  held  to  have  ac- 
quiesced, not  only  in  the  evil  produced  by  the  works 
then  in  the  course  of  erection,  but  also  in  all  that  which 
may  thereafter  be  produced  by  their  extension ;  that  the 
addition  to  the  works  is  a  natural  consequence  of  their 
existence,  and  that  the  tenant  cannot  afterwards  com- 
plain of  the  effects  of  the  smoke,  which,  flowing  from 
the  works  then  existing  or  thereafter  to  be  added,  he 
must  have  foreseen,  and  of  which  he  did  not  complain. 

I  think  the  case  a  very  simple  one ;  I  do  not  think 
it  necessary  to  go  in  detail  through  the  evidence  which 
has  been  adduced  on  either  side.    There  is  a  conflict  of 

VOL.  XXVII — III.  p  p  testimony 
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I860.  testimony  on  the  question,  whether  the  acquiescence  of 
Jacob  Williams^  the  former  tenant,  under  whose  assign- 
ment the  Defendant  holds  a  portion  of  the  land,  was 
obtained,  by  reason  of  his  trusting  to  an  assertion  made 
by  the  Plaintiff's  son  that  they  were  in  possession  of  a 
patent  process  by  which  the  copper  smoke  would  be 
rendered  innocuous.  In  my  opinion,  it  is  unnecessary 
to  consider  that  question,  for,  upon  the  fullest  con- 
cession to  the  Plaintiff  of  the  truth  of  all  the  facts  he 
alleges,  his  case  wholly  fails  on  the  merits,  and  the 
facts  on  which  he  relies,  do  not  justify  the  legal  in- 
ference he  attempts  to  draw  from  them. 

The  roasting  furnaces  are  said  to  be  those  which 
principally  produce  the  injury.  The  original  number  of 
roasting  furnaces  was  small,  I  think  three  only.  la 
1853  they  were  increased  to  seven,  and  since  the  trial 
at  law  another  has  been  added.  The  evidence  shews, 
that  it  was  not  till  1853  that  any  damage  was  sustained 
from  the  works,  which  was  then  but  slight..  I  think  it 
impossible  to  be  reasonably  contended,  that,  because  a 
man  has  acquiesced  in  the  erection  of  certain  works 
which  have  produced  little  or  no  injury,  he  is  not  after- 
wards to  have  any  remedy,  if,  by  the  increase  of  the 
works,  at  a  subsequent  period,  he  sustains  a  serious  in- 
jury. But  this  is  what  the  Plaintiff  must  establish: — he 
must  satisfy  the  Court  that  it  ought  to  interfere  to  debar 
the  Defendant  from  obtaining  that  compensation  at  law 
which  he  would  prima  facie  be  entitled  to.  I  am  unable 
to  accede  to  the  argument  that  the  Defendant  must  be 
held  to  have  foreseen  and  to  have  assented,  as  a  probable 
consequence,  to  the  great  and  injurious  additions  which 
have  been  made  to  the  works.  The  highest  that  it  can 
be  put  is,  that  he  assented  to  what  was  done  and 
to  the  consequences  that  were  necessarily  to  be  derived 

from 
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from  that,  but  no  further.    The  consequences  of  going        I860, 
further  would  be  most   injurious,  and    would  be  un- 


Bamkart 


V. 


warranted  by  any  authority  that  I  am  aware  of.  It  would 
follow,  that  a  partial  obscuration  of  ancient  lights,  if  Houghtom.. 
assented  to,  involved  a  consent  to  their  total  obscuration, 
and  that  any  easement  assented  to  might  be  increased 
at  the  pleasure  of  the  grantee,  provided  it  could  be 
shewn  that  the  increase  was  only  a  probable  con- 
sequence of  the  use  of  the  easement,  if  found  beneficial. 
But  I  do  not  assent  even  to  the  extent  of  the  first 
limited  statement  of  the  proposition.  It  may  well  be, 
that  a  person's  assent  is  given  under  an  erroneous 
opinion  and  view  and  in  ignorance  of  the  consequences. 
Is  that  mistake  of  fact  to  bind  him  from  thenceforward 
and  for  ever  ?  I  think  not.  The  Court  holds,  in  cases 
of  election,  that  a  man  is  not  to  be  considered  bound 
by  an  election  which  he  has  made  in  ignorance  or  mis- 
take of  the  real  facts  of  the  case.  Undoubtedly  there 
is  this  important  consideration  to  be  borne  in  mind  in 
dealing  with  such  cases,  viz.  whether  the  Court  can  re- 
place both  parties  in  exactly  the  same  situation  as  they 
were  in  when  the  first  act  was  done  by  one  side  and 
acquiesced  in  by  the  other?  If  it  can,  it  may  probably 
be  the  duty  of  the  Court  to  do  so.  But  if  the  Court 
cannot  replace  the  parties  in  the  same  situation  in  which 
they  were  before,  its  usual  course  is,  to  decline  all  inter- 
ference. Accordingly,  here,  as  I  have  already  stated, 
if  the  Defendant  were  Plaintiff,  and  coming  for  an  in- 
junction, I  should,  upon  the  facts  I  have  stated,  leave 
htm  to  his  legal  remedy.  But  it  is  an  error  to  suppose 
that  the  opposite  of  that  proposition  holds  good,  and 
that,  because  the  Court  could  not  interfere  to  assist  the 
tenant  of  the  adjoining  lands  against  the  person  who 
erected  and  owns  the  works,  it  will  therefore  interfere 
to  assist  the  latter  against  the  tenant. 

F  F  2  I  am 
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I860.  ^  ^"^  satisfied,  on  the  evidence,  that  the  Defendant 

did  not  know  what  the  injurious  consequences  would  be 
to  his  crops  and  flocks,  and  the  most  favorable  way  I  can 
put  it  for  the  Plaintiff  is,  to  believe  that  he  was  equally 
Ignorant.  If  the  Plaintiff  knew  these  consequences  and 
the  Defendant  did  not,  then,  either  intentionally  or  an* 
intentionally,  the  Plaintiff  was  obtaining  an  undue  ad- 
vantage over  the  Defendant.  But  if  they  were  both 
equally  ignorant  of  these  consequences,  why  is  the 
Defendant  to  be  made  to  suffer  for  his  ignorance  more 
than  the  Plaintiff?  Why  is  this  consent  to  the  erection 
of  works  which  were  not  expected  to  injure  and  did 
not  injure  the  land  at  that  time,  to  confer  on  one  that 
right  to  erect  works  in  addition,  which  will  destroy  the 
whole  property,  and  entail  on  the  other  the  incapacity 
to  make  any  objection  ? 

I  am  of  opinion  that  the  Defendant  and  Ja^h  WUr 
Hams,  under  whom  he  claims,  never  assented  to  the 
erection  of  any  works  of  the  extent  which  have  been 
subsequently  made,  and  that  his  assent  was  to  the 
limited  extent  in  which  they  existed  at  that  time,  and 
that  such  assent  cannot  be  enlarged.  If  the  proper 
remedy  be  the  legal  one,  the  Defendant  has  deprived 
himself  of  all  remedies  except  his  legal  remedies,  bat  he 
has  not  deprived  himself  of  these.  Both  parties  have 
mutually  taken  the  case  out  of  the  jurisdiction  of  equity ; 
injunctions  and  prohibitory  orders  have  nothing  to  do 
with  this  case  on  either  side;  their  rights  and  their 
defences  are  legal,  to  be  estimated  in  damages,  and 
which,  up  to  the  time  of  the  trial,  have  been  ascertained 
at  law,  and  which  for  the  future  will  be  better  ascer> 
tained  at  law  than  they  can  be  in  this  Court. 

It  is  necessary,  in  order  to  avoid  miscooeeptioii  as  to 
the  view  which  I  have  taken  of  the  case,  and  the  obser- 
vations 
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vatioiM  I  ba?e  made  on  the  ignorance  of  the  conse-  1860. 
quences  of  his  assent  being  not  binding  on  the  assenting 
party,  to  distinguish  between  the  case  where  the  conse- 
quences of  the  act  assented  to  are  obvious  and  plain, 
and  another  where  they  are  necessarily  doubtful.  This 
may  be  easily  illustrated ;  for  instance,  if  a  neighbour 
permit  me  to  open  a  window  overlooking  his  close, 
he  knows  the  exact  consequences  of  that  permission, 
namely,  that  he  is  liable  for  ever  after  to  be  overlooked, 
and  that  he  cannot  aAerwards  so  build  on  his  close  as 
to  obscure  that  window.  This  is  the  extent  of  the  in- 
jury which  can  be  produced,  and  he  cannot  say  that  he 
did  not  foresee  it.  So  also,  if  he  allow  another  a  right 
of  way  across  his  meadow,  be  knows  and  can  accurately 
estimate  the  extent  of  the  injury  that  will  result  from 
such  permission.  But  if  a  copyholder  allows  the  lord 
of  the  manor  to  work  the  coals  under  the  close  of  the 
copyhold,  by  offset  ont  of  the  adjoining  land,  does  it 
therefore  follow,  that  if  the  lord,  in  winning  the  coal, 
works  so  near  the  surface  as  to  destroy  the  farm  build- 
ings of  the  copyholder,  he  is  to  have  no  remedy  at  law 
for  the  injury  so  done  to  him  ?  Could  the  lord  be  per- 
mitted to  allege  in  this  Court,  that  the  copyholder  must 
have  known  that  the  coal  lay  near  the  surface,  and  that 
such  a  result  was  probable  from  its  having  often  oc- 
curred in  the  neighbourhood  ?  Certainly  not :  but,  in 
truth,  ail  such  illustrations  present  a  weaker  case  than 
that  before  the  Court,  and  the  strongest  illustration  of 
the  distinction  to  be  taken  in  such  cases  appears  to  me 
to  be,  the  case  of  works  erected  which  at  first  seem  to  be 
and  are  innocuous,  and  which  afterwards,  by  addition, 
become  seriously  injurious  to  the  proprietors  of  the 
neighbouring  lands. 

This  is  exactly  the  case  where  equity  declines  to 

interfere 
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interfere  upon  either  side,  and  leaves  the  parties  to 
their  legal  rights  and  legal  liabilities.  In  my  opinion, 
therefore,  the  case  of  the  Plaintiff  fails,  and  the  motion 
must  be  refused,  with  costs. 


1858.  TIMINS  r.  STACKHOUSE. 

May  6. 

A  twutorbe-   rilHE  testator,  by  his  will  dated  the  1st  of  February, 
EghVcrrpii!  1«1'>  bequeathed   as   follows:    "I  give   to  my 

petual  annuity  daughter    Charlotte  260/.   a  year."      He    then    made 
By  a  codicil"*  similar  gifts  to  all  his  other  children  (except  the  eldest) 

he  directed       ^^d  proceeded  thus :  "  If  my  children  are,  by  my  mar- 
that,  instead  of    ,        ^         ^  ..     .  ,  ,  r   /l      -         L 

the  money        riage  settlement,  entitled  to  a  share  thereof,  I  desire  the 

being  paid  to    i^^jQuj^t  Qf  gu^h  gums  to  be  deducted  from  the  above 

her,  It  should 

be  paid  to        legacies,  and  wish  the  several  sums  to  be  transferred  to 

her'^and  he       each,  out  of  my  stock  in  the  funds  and  mortgage,  as 

proceeded         most  convenient,  and  the  principal  of  each  to  be  at  their 

thus:— "after  , 

my  daughter     awposal. 

C.'s  death,  I 

give  the  above 

money  to  be  By  a  codicil,  made  eleven  days  afterwards,  he  ex- 

foUows  •— to     P^'cssed  himself  as  follows :  "  Instead  of  that  part  of  the 

her  sister /Inmi  money  or  that  part  of  my  estate  or  money  in  the  funds 

a-ycar,  and  all   which   I  have  bequeathed  to  my  daughter   Charlotte 

the  rest  to  be    being:  paid  to  her,  I  give  and  bequeath  the  same"  to 
equally  divided  ^.  ^  ^      ,  ^r  .        .         ^.      ,       t 

between  her      certam  trustees  for  her.    ''After  my  daughter  Charlotte s 

other  brothers  j^^^j^  j    -^  ^j^^  ^^^^^^  money  to  be  divided  as  follows: 

and  sisters  or  ©  -^ 

their  chil-  "  to  her  sister,  Anna  Maria,  100/.  a  year,  and  the  rest 

drcn  "All  '  J^       » 

her  brothers  *^  ^^  equally  divided  between  her  other  brothers  and 

and  sistera  sisters  or  their  children,  unless  ray  daughter  Charlotte 

Hf/(/,  first, that  should  marry  and  leave  children,  in  which  case  the 

Anna  M,  was  principal  to  descend  to  those  children." 

entitled  to  a       "^  '^ 

capital  sum  The 

sufficient  to 

produce  100/.  a-year.    Secondly,  that  the  grandchildren,  who  survived  their  parents, 

took  by  substitution ;  and  thirdly,  that  they  took  ptr  ttirpes. 


TlMIMB 

O. 
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The  testator  died  in  1819.  The  testator  left  five 
children,  viz..  Stunner  Smithy  William  Richard  Smith, 
Sarah  Slackhoiue,  Anna  Maria  Smith  and  Charlotte 
Smith.  Stacmouk, 

In  respect  of  Charlotte's  legacy,  the  executors  set 
apart  a  fund,  which  now  amounted  to  7,143/.  ISs.  6d. 
Consols. 

Charlotte  Smith  died  in  1856,  without  having  been 
married  and  having  survived  all  the  other  children  of 
the  testator. 

A  special  case  was  filed  to  determine  the  questions 
which  had  arisen  under  these  circumstances,  as  to  the 
rights  of  the  parties  to  this  fund. 

Mr.  Selwyn  and  Mr.  Boyle  for  the  Plaintiff*. 

First,. the  bequest  of  100/.  a  year  to  Anna  Maria 
Smith  was  not  for  life,  but  of  a  capital  sum  sufficient  to 
produce  that  amount  for  ever;  Potter  v.  Baher^d). 
Secondly,  the  children  of  the  brothers  and  sisters  of 
Anna  Maria,  who  died  in  the  life  of  Charlotte,  are  sub- 
stituted for  their  parents.  Thirdly,  those  children  who 
died  in  the  life  of  their  parent  do  not  participate  in  the 
gift;  Ive  V.  KingiJ)).  Fourthly,  the  grandchildren  of 
the  testator  took  per  stirpes  ;  Burrell  v.  Bcuherjield(fi); 
Congreve  v.  Palmer  (rf). 

Mr.  Folktt,  Mr.  Morris,  Mr.  C.  C.  Barber,  Mr. 
W.  W.  Cooper  and  Mr.  J.  J.  Jervis,  for  the  Defendants, 
contra. 

The 

(a)  13  Beao,  273.  (c)  11  Beav.  525. 

(6)  16  Beav.  4&  {d)  16  Beav.  435. 
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The  Mastsb  ofilu  Rotts. 

TiMiMs  I  thiDk  the  whole  of  the  will  very  plain.     In  the  first 

STACftHovtst  pt&<^c»  it  18  clear  that  the  bequest  to  Anna  Maria  of 
100/.  a  year  is  a  bequest  of  capital ;  the  other  parts  of 
the  codicil  clearly  shew  that. 

The  second  question  is  quite  as  plairi,  namely,  to 
whom  the  residue  of  7|143/.  ]8s.  6d.,  after  deducting  the 
fund  necessary  to  produce  lOOZ.  a  year,  is  to  go.  That 
is  bequeathed  to  ''her  other  brothers  and  sisters,  or 
their  children.*'  On  the  death  of  Charlotte  Smith,  with- 
out children,  it  therefore  went  to  the  other  three  chil- 
dren of  the  testator,  if  living,  and  if  dead,  it  went  to 
their  childreti,  the  class  was  to  be  ascertained  at  the 
death  of  Charlotte  Smith. 

Sumner  Smith,  William  Richard  Smith  and  Sarah 
Stackhouse  having  all  died  before  Charlotte  Smith,  the 
tenant  for  life,  their  children  alone  take,  and  I  think 
that,  after  deducting  sufficient  to  produce  100/.  a  year, 
the  residue  of  the  Consols  is  divisible  into  equal  third 
shares  amongst  such  of  the  respective  children  as  sur- 
vived their  parents,  per  stirpes  and  not  per  capita. 


Dbcreb. 

<<  Declare  that  the  bequest  of  100/.  a  year  to  Anna  Maria  Smith  was 
abequeit  of  3,333/.  6s.  8d»  Consols,  the  capital  fund  required  to  produee 
an  annuity  of  that  amount. 

**  Declare  that  Sumner  Smith,  WilUnm  Richard  SmiiA  and  SariA 
Stackhoute  having  all  died  before  CfutrlotU  Smithy  the  temint  for  lil^, 
3,810/.  lis.  \0d.  Consols  [being  the  balance  of  7,U3/.  18x.  6d,,  after 
deducting  the  3,333/.  6s.  8</.]  became  divisible  in  equal  third  shares 
amongst  such  of  their  respective  children  as  survived  tbeir  parents, 
per  iiirpet  and  not  per  capita,  and  the  joint  tenancy  having  been 
severed,  that  the  parties  are  now  entitled  as  foUowSi  Uc,  Ice.  Rtg* 
Lib.  1857,  B.,/oL  1126. 
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JENKINS  V.  GREEN.  (No.  1.) 

July  IS,  16. 

rpHB  Plaintiff  was  the  rector  of  Fillingkam,  and  in  An  ineambent 
-^     right  of  bis  rectory,  he  was  seised  of  a  farm  called  ^[^.J^^ 
**  t\e  Ol^  Featm^*  compated  to  ootilain  about  487  future  period, 
acres.     H^  agreed  to  demise  it  (except  thirty-seven  gieb^cotpufn- 
acreSi  which  were  not  specified)  to  the  Defendant.  ^n«  a^"*  ^37 

*  acres,  "  except 

37  acres 

The  agreement  was  reduced  into  writing,  and  was  **»«'^of."^l>wh 
^  ®'  were  not  spe- 

signed  by  both  parties.    It  bore  date  the  24th  of  Aprils  cified.    liM, 

1866,  and  thertby  the  Plaintiff  agreed  that  he  would,  J.^^^/'^ot 

with  the  consent  of  the  bishop  and  patron,  on  or  before  void  for  uncer- 

the  1st  of  Jnh/  next,  grant  the  Defendant  "  a  good  and  right'^of  select- 

«fibctaal  demise  or  lease"  of  the  farm,  "containing  437  |^f  ^f^^^*** 

tcreil,  or  thereabouts,  situate  at  Fillingham  and  known  having  the  first 

as  the  GUb^  Fatm,  and  now  in  the  occupation  of  t^J^tValease 

Mr.  Willinm  Qlobet,  except  thirty -seven  acres  thereof,  had  actually 

to  hold  the  same,  with  their  appurtenances,  unto  the  j^  the^un"ceiu 

Defendant  Benjamin  Green,  from  the  6th  day  of  April  tain  form  of 

•^  *^  the  contract, 

last,  for  the  term  of  14  years."    The  yearly  rent  of  600/.  the  right  of 

was  to  be  ''payable  half  yearly,  the  first  half-yearly  JhlThavrh2^ 

payment  to  be  made  on  the  1 1th  of  October  next,  with  longed  to  the 

a  proportionate  deduction  for  the  interval  between  the  JSw "that  this'' 

6th  day  o^  April  instant  and  the  13th  of  May  next,  the  right  of  selec- 

latter  day  being  the  time  at  which  the  said  tenant  will  \^  exercised 

enter.'*    The  Plaintiff  also  agreed  "  to  obtain  the  con-  oppressively, 

.  ii.»  soasto  inter- 

sent  of  the  bishop  of  the  diocese  and  of  the  patrons  of  fore  with  the 
the  Hvmg  to  the  lease."  ^^;««»;,„, 


No  arrangement  was  6Ver  made  between  the  parties 
^%  to  which  of  the  thirty-seven  acres  of  the  farm  were 
to  be  excepted  from  the  demise.  The  Defendant  entered 
into  possession  of  the  farm  on  the  13th  of  Jliay,  1866. 

The 


the  rest  of  the 
farm. 
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1858. 


The  bishop  and  patrons  having  assented,  a  lease  was 
prepared,  but  differences  arose  between  the  parties,  and 
ultimately,  in  May^  1857,  the  Plaintiff  filed  this  bill  for 
the  specific  performance  of  the  agreement. 

•  The  objection  now  raised  was,  that  an  agreement  to  let 
"  437  acres  or  thereabouts,*'  **  except  thirty-seven  acres 
thereof,"  the  land  excepted  not  being  specified,  was  void 
for  uncertainty,  and  that  the  Court  could  not  direct  it 
to  be  carried  into  execution.  The  cause  now  came  oq 
for  hearing. 

Mr.  R.  Palmer  and  Mr.  Beaumont  for  the  Plaintiff 
argued  that  the  agreement  was  valid,  that  it  was  capable 
of  being  reduced  to  a  certainty  by  the  selection  of  the 
thirty-seven  acres  reserved,  SheppariTs  Touch,  (a),  and 
that  in  such  cases  "  always  he  which  is  the  first  agent 
and  which  ought  to  doe  the  first  act  shall  have  the 
election ;"  Co.  Lit.  {b) ;  I'ermes  de  la  Ley  (c).  That  in 
this  case,  the  lessor  had  the  first  act  to  do,  and  therefore 
the  right  to  elect  which  of  the  thirty-seven  acres  should 
be  excepted  in  the  lease  belonged  to  the  PlaiQtiff(£/). 


Mr.  Selwyn  and  Mr.  Nalder,  for  the  Defendant,  in- 
sisted that  the  agreement  was  void  for  uncertainty,  Bul- 
lock V.  Burdett  (c),  as  the  very  thing  agreed  to  be  de- 
mised was  left  in  doubt;  that  the  Court  would  not  decree 
the  specific  performance  of  a  contract  imperfect  and 
uncertain  in  its  terms,  as  for  instance,  one  to  sell  at  a 
price  to  be  fixed  by  arbitration;  Wilks  v.  Davis  (/) ;  and 
that  if  there  were  uncertainty  as  to  the  terms  of  an  agree- 
ment, 


(fl)  Page  78. 
(6)  P«gel45a. 

(c)  Page  164,  tit,  "  EUction," 

(d)  See  9  Viner^s  Ah,,  "  Elec- 
tion" (C);  H  Vincr'M  Ab,, 
**  Grantt"  (K.);  3  Bucon^s  Ab., 


«*  Election" (A,)  and  (B.) ;  4  Ba- 
con's Ab.,  •*  Grantr  (H.) ;  iVuy, 
MaximSf  ch,  xxxiii,  **  Grants.** 

(c)  Dyer,  281  a. 

(/)  3  Mer.  507. 
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menty  it  could  uot  be  carried  into  execatiou,  evea  though 
reduced  to  writing;  Lindsay  v.  Lynch  (a).  That  the  pro- 
posal that  the  Plainti£f  should  take  any  part  of  the  farm 
he  chose,  to  the  extent  of  thirty-seven  acres,  was  a  total 
Tariation  of  the  contract  entered  into,  and,  besides,  the 
Plaintiff  might  select  such  a  portion  of  the  farm  as  to 
Tender  it  impossible  to  cultivate  the  rest  with  advantage. 

Mr,  Palmer  in  reply. 


The  Master  of  the  Rolls. 

I  must  consider  this  as  an  agreement  to  grant  a  lease 
of  this  farm,  excepting  thirty-seven  acres,  "  on  or  before 
the  1st  of  t/tt/y  next,"  and  to  obtain  certain  consents. 
The  selection  must  therefore  be  made  by  the  person 
granting  the  lease,  before  it  is  executed  and  excepted 
out  of  the  dftmise. 

But  if  the  lease  had  been  executed  in  the  very  terms 
of  the  agreement,  without  specifying  the  lands  excepted, 
then  the  right  of  selecting  the  excepted  lands  would  rest 
with  the  tenant* 

The  Plaintiff  must  make  his  selection  before  the  ex- 
ecution of  the  lease,  but  he  must  not  exercise  his  right 
oppressively,  or  in  a  manner  which  will  make  it  impos- 
sible or  difficult  for  the  Defendant  usefully  and  advan- 
tageously to  occupy  the  rest  of  the  farm. 

There  must  be  a  decree  for  specific  performance,  with 
a  declaration  that  the  right  of  selecting  the  thirty-seven 

acres 

(a)  2Sch,^  Uf,  p.  7. 
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acres  belongs  to  the  Plaintiff^  but  that  such  eelectton  k 
to  be  exercised  by  him  before  the  execution  of  the  lease, 
and  in  such  manner  as  not  to  interfere  with  any  of  the 
clauses  in  the  agreement  or  with  the  beneficial  enjoy- 
ment by  the  Defendant  of  the  lands  included  in  the 
lease. 

Reg.  Lib.  1857,  A.,foL  1775. 


1859.  JENKINS  V.  GREEN.    (No.  2.) 

F«6.  12,  23. 
An  incumbent     A  N  incumbent  agreed  to  grant  a  lease  of  his  glebe 

aiiimiMleMe  "^  ^^^  ^^®  ^^"""^  ^^  fourteen  years,  at  an  annual  rent 
of  the  glebe,  at  of  600/.,  "  payable  half -yearly'*  (a).  A  decree  was  made 
half-yearly.       ^^^  ^he  specific  performance  of  the  contract,  and  the 

Tlie  Enabling   lease  was  to  be  settled  in  chambers. 

Statute  (5  &  6 

Vict.  c.  27) 

requires  the  In  settling  the  lease,  reference  was  made  to  the  last 

reserved  quar-  statute  enabling  incumbents  to  grant  leases  of  their 
fire^'tha^thl'  8'^*^^*-  ^y  ^'"^  A^^  (5  &  6  Vict.  c.  27)  it  is  enacted. 
Court  would  that  it  shall  be  lawful  for  incumbents,  with  the  consent 
Tewe^^to^toke^  ^^  ^^^  P*^^^"  ^^^  bishop,  to  lease  any  part  of  the  glebe 
a  lease  re-  lands  for  any  term  of  years  not  exceeding  fourteen  years, 
quarterly.  Sc-  "  *^  '^^^  there  be  reserved  on  every  such  lease,  payable 

condly,  that  the  to  the  incumbent  for  the  time  being  of  such  benefice. 

Court  would  .  ,  . 

not,  in  the  face  quarterly^  in  every  year  during  the  continuance  of  the 

of  the  act,  ^^j.^^^  thereby  granted,  the  best  and  most  improved  yearly 
approve  of  a  j  t>  *  r  j        j 

lease  reserving  rent  that  can  be  reasonably  gotten  for  the  same,"  &c.  &c. 
the  rent  half- 
yearly;  but  _,  1    .         n  ,  #  ti 

thirdly,  that  if  a  The  contract  bemg  for  a  lease,  at  a  rent  ''payable 
thTrentTatf"^  half-yearly,"  the  chief  clerk  found  it  impossible  to  settle 
yearly  had  a  lease  SO  as  to  be  consistent  with  the  contract,  and  at 
executed hy^  ^^^  same  time  conformable  to  the  requirements  of  the 
the  bishop  and  statute, 

patron,  it  («)  g^c  ante,  p.  537. 

would,  in 
favor  of  the  tenant,  hare  been  a  perfectly  valid  lease  under  the  fourth  section. 


(No.  2.) 
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Btatate.     Another  diflSculty  also  arose  from  the  decree        ]  g5g. 

having  been  enrolled,  ^»^v-^-^ 

Jehkin* 

V. 

The  caase  was  broaght  into  CJoart  upon  an  adjourned       Orbbn. 
summons. 

Mr.  Selwtfn  and  Mr.  Nalder  for  the  Defendant. 
The  Plaintiff  has  no  power  to  grant  the  lease  which 
the  Defendant  has  contracted  for.  He  has  undertaken 
to  grant  a  lease  reserving  rent  quarterly,  and  this  he  is 
unable  to  do;  the  statute  is  imperative,  and  any  lease 
by  the  incumbent  not  in  conformity  with  the  require- 
ments of  the  statute  will  be  void  as  against  his  suc- 
cessor. The  Court  will  not  sanction  an  unlawful  act  to 
be  done  by  the  PUtntiff,  sacb  as  making  the  rent  pay- 
able half-yearly,  and,  on  the  other  hand,  it  cannot  force 
on  the  tenant  terms  at  variance  with  his  express  con- 
tract, and  reserve  the  rent  quarterly,  for  the  purpose  of 
making  the  lease  conformable  with  the  Enabling  Statute. 
The  bill  ought  therefore  to  be  dismissed. 

'Mr.  iZ.  Palmer  and  Mr.  Beaumont^  contra,  argued, 
that  the  mode  of  reservation  of  the  rent  was  not  of  that 
essential  character  as  to  prevent  its  being  modified  so 
as  to  make  the  lease  consistent  with  the  formalities 
required  by  the  Enabling  Statute.  That  the  Defendant, 
contracting  for  an  ecclesiastical  lease,  must  be  assumed 
to  have  known  that  it  could  only  be  granted  in  the 
terms  of  the  statute,  that  both  the  parties  must  be 
considered  as  having  dealt  on  the  footing  of  that  act ; 
Kerr  v.  Pawson  (a) ;  and  that  therefore  the  rent  might, 
without  infringing  on  the  substantial  terms  of  the  con- 
tract, be  reserved  quarterly. 

Secondly, 
(a)  25  Beav.  394. 
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1859.  Secondly.  That  the  objection  was  removed  by  the 

4th  section  of  the  act,  which  enacts,  "  that  the  execution 
by  the  bishop  and  patron,  whose  consents  are  thereby 
made  requisite,  of  any  lease  to  be  granted  under  the 
authority  of  that  act,  shall  be  conclusive  evidence  that 
the  lease  does  not  comprise  any  lands  which  ought  not 
to  be  leased  under  the  provisions  of  that  act,  and  that 
a  proper  portion  of  the  glebe  lands  remains  unleased, 
and  that  the  rent  reserved  by  such  lease  is  the  best  and 
most  improved  rent  that  could  be  reasonably  gotten  for 
the  lands  and  hereditaments  comprised  therein  at  the 
time  of  granting  such  lease,  and  that  all  the  covenants 
iji  such  lease  are  proper  covenants.'* 

Consequently,  that  if  the  bishop  and  patron,  having 
had  the  act  called  to  their  attention,  now  thought  proper 
to  execute  a  lease  reserving  the  rent  half-yearly,  the 
Defendant  would  get  a  perfect  indefeasible  title  under 
the  4th  section. 

Mr.  Selwyn  in  reply.  The  case  is  like  that  of  a  con- 
tract involving  a  breach  of  trust,  which  this  Court  will 
never  permit  trustees  to  carry  into  execution;  here 
the  Court  will  not  sanction  the  bishop  and  ordinary 
in  departing  from  the  terms  of  the  statute  and  in  acting 
contrary  to  their  public  duty.  But  even  then,  the  4th 
section  does  not  remove  the  difficulty  ;  the  execution  of 
the  lease  may  be  evidence  that  the  covenants  are  proper 
covenants,  but  that  only  refers  to  the  specific  covenants 
specified  in  the  first  section  of  the  act,  and  not  to  re- 
servation of  the  rent,  which  the  act  expressly  directs 
shall  be  reserved  quarterly. 


The 
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1859. 


The  Master  of  the  Rolls 

The  question  now  raised  was  not  alluded  to  at  the 


Jbnkini 

V. 


hearing,  but  I  now  think,  that  the  difficulty  arising  from       Jif  **''• 
the  statute  of  5  &  6  VicL  c.  21,  is  insuperable. 

At  the  hearing,  I  made  a  decree  for  specific  perform* 
ance,  with  a  reference  to  chambers  to  settle  the  lease ; 
the  draft  of  a  lease  was  carried  in,  and  this  objection 
being  then  taken  the  matter  was  brought  before  me 
on  an  adjourned  summons.  It  was  argued,  that  this 
objection  to  the  lease  would  be  an  objection  to  the 
decree  for  specific  performance,  but  although  the  decree 
has  been  enrolled  and  the  cause  cannot  be  reheard,  still 
it  appears  to  me,  that  it  is  impossible  to  get  over  the 
objection.  The  agreement  for  a  lease  between  the  in- 
cumbent and  the  Defendant  is  express,  that  the  rent 
shall  be  reserved  half-yearly,  and  the  Act  of  Parliament 
imposes  certain  conditions  upon  incumbents  in  grant- 
ing leases,  it  empowers  them  to  grant  leases  for  four- 
teen years,  ''so  that  there  be  reserved  or  payable 
quarterly"  the  "  best  and  most  improved  yearly  rent." 

The  question  resolves  itself  into  this : — whether  the 
Act  of  Parliament  is  imperative  in  saying,  that  the  rent 
shall  be  reserved  quarterly,  and  if  it  is,  then,  whether 
I  can  force  on  the  Defendant  a  lease  reserving  the  rent 
quarterly.  Secondly,  whether,  notwithstanding  the  act, 
I  can  approve  of  a  lease  in  which  the  rent  is  reserved 
half-yearly. 

I  am  of  opinion  that  the  act  is  imperative,  and  that  it 
18  impossible  to  get  over  the  words  of  it ;  it  is  a  permissive 
clause  enabling  incumbents  to  grant  farming  leases,  but 
with  this  express  condition  : — that  the  best  rent  shall  be 

reserved 
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1859.  reserved  quarterly.  The  agreement,  on  the  oth^  hand, 
is  precise,  that  it  shall  be  paid  half-yearly.  It  is  true 
that  in  Kerr  y.  Pawson  (a),  I  held,  that  when  there  is 
an  Act  of  Parliament  which  relates  to  the  subjects-matter 
of  the  contract  between  two  persons,  it  must  be  assumed 
that  they  had  the  act  present  to  their  minds,  and  that 
as  to  all  matters  left  in  doubt  by  the  contract,  the  act 
must  be  considered  as  incorporated  in  and  as  forming  a 
portion  of  it.  I  should  act  here  on  that  principle  in 
all  matters  which  are  not  provided  for  in  the  written 
agreement.  But  when  the  contract  is  precise  and  at 
variance  with  the  Act  of  Parliament,  it  is  impossible 
to  come  to  the  conclusion  that  the  parties  bad  the  act 
in  their  minds,  and  that  they  intended  it  to  control  the 
express  terms  of  their  contract. 

I  think  the  mode  of  reservation  of  the  rent  is  an 
essential  part  of  tlie  contract,  and  not  a  mere  formal 
matter ;  for  it  may  be  of  great  importance  to  a  person 
whether  he  receives  his  rent  half-yearly  or  quarterly. 
Therefore,  I  cannot  say  that  the  rent  may  be  reserved 
quarterly. 

The  only  other  question  is,  whether,  under  this  act, 
I  am  at  liberty  to  approve  of  a  lease  which  reserves 
it  half-yearly.  As  far  as  the  Defendant  is  concerned, 
if  he  had  not  raised  the  objection,  and  the  lease 
had  been  granted  sub  dUntio  with  the  sanction  of  the 
patron  and  ordinary,  I  am  of  opinion  the  Defimdant 
would  have  had  a  perfectly  good  and  valid  lease.  The 
fourth  clause  was  introduced  to  meet  this  difficulty,  and 
I  am  of  opinion  that  a  perfectly  good  title  would  have 
been  given  to  the  Defendant.  But  the  difficulty  is  this : 
it  is  for  me  to  approve  of  the  lease  as  well  as  the  bishop 

and 
{a)  25  Beop,  394. 
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and  Ordinary,  and  can  I,  with  propriety  (having  come  1859. 
to  the  conclusion  that  the  legislature  has  made  this 
condition  imperative, — that  the  rent  shall  be  reserved 
quarterly, — and  that  I  have  no  power  to  enforce  it  on 
the  Defendant)  approve  of  a  lease  which  reserves  the 
rent  half-yearly,  and  assume  that  the  Ordinary  would 
consent  to  it.  I  am  not  entitled  to  throw  the  burden 
on  the  Bishop  and  say,  if  you  consent  I  will  consent 
also,  or  to  say,  if  you  approve  of  it  I  will  force  the  lease 
on  the  Defendant.  I  think  also,  that  I  cannot  disregard 
this  clause  in  the  act,  and  say,  that  a  lease  which  re- 
serves rent  in  a  manner  different  from  that  authorized 
by  the  act  is  a  proper  lease. 

All  I  can  do  on  the  present  summons  is,  to  say  that 
I  cannot  approve  of  a  lease,  and,  to  prevent  further 
expense,  it  would  be  well  for  the  parties  to  consider 
whether  it  would  not  be  better  to  consider  the  cause 
before  me  for  further  consideration.  I  may  then  dismiss 
the  bill,  upon  a  good  title  not  being  shewn,  notwith- 
standing that  on  the  first  hearing  a  decree  was  made 
for  specific  performance. 

NoTB.— For  the  subaequent  proceedings  in  this  cose,  see  poit. 
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June  24,  25,  

27, 30.  SMITH  V.  EVERETT. 

J«/y  1. 

Underihe7&  (JHARLES  WILLIAM  EVERETT  nuA  William 

®.     . 'l?*  r^'  Smith  carried  on  business  in  partnership  as  bankers 

country  bank  at  Salisbury.      The   bank,   called   the   "New   Sarum 

belongs  ben^  ^^^K'  ^^^  established  in  1811    by  Mr,  Everett  and 

ficially,  on  the  others,  and  Mr.  Smith,  who  had  formerly  been  a  clerk 

partner,  to  the  1"  ^he  bank,  was  admitted  as  a  partner  about  1835. 

surviving  jhg  partnership  between  Mr.  Everett  and  Mr.  Smith 

partner.  "^  * 

The  good-     was  carried  on  under  the  style  of  **  Everett  and  Smith.*' 

nershVburi-*^  '^^^  ^^^^  ^^^  <^"®  ^^  *s^"®  ^^^  deposit,  and,  under  the 
ness  does  not,  Bank  Regulation  Act  (7  &  8  Vict.  c.  32),  it  was  entitled 
of  one  partner,  ^°  ^^^^^  notes  to  the  extent  of  15,695^     On  these  notes 

survive  bene-    ^gre  printed  the  arms  of  the  city  of  Sarum  and  the 

nciallv  to  the 

others;  when    name  oF  the  firm,  and  of  "  The  New  Sarum   BankJ* 

Talu"  a"due     '^^^  partners  had  executed  no  articles  of  partnership, 

proportion        and   were  entitled   to   the   profits   in   equal    moieties, 

estate  of  the     "^^^  house  in  which  the  business  was  carried  on  was 

deceased  jjp^  Everett's  own   freehold   property,  and   had    been 

partner,  but  r     r      j^ 

the  surviving  rented,  from  year  to  year,  by  the  partnership  firm. 

partner  has 

still  the  right 

to  carry  OD  the       William  Smith  died  on  the  8th  of  July,  1856,  having 

Ind  at^'uti"'^    appointed  his  widow  (the  Plaintiff),  and  Mr.  Everett, 

same  place.       and  two  gentlemen  named  E.  and  J.  Nicholson,  his 

decease  of  one  executors.     'Hit.  Everett  renounced  and  disclaimed  on 

of  two  partners  the  11  til  of  June,  1857,  and  the  others  proved  the  will, 
in  a  bank,  the  '  '  a  r 

survivor  sold  After 

the  business 

for  10,000/.  Held,  that  the  estate  of  the  deceased  was  entitled  to  a  share  of  so  much 
of  the  10,000/.  as  was  attributable  to  the  good- will,  and  special  inquiries  were  directed 
to  ascertain  the  value,  having  reeard  to  the  fact,  first,  that  the  partnership  premises 
belonged  to  the  survivor,  secondly,  that  he  had  still  the  right  to  carry  on  the  same 
business  in  the  same  locality,  and  thirdly,  that  the  sole  right  of  issuing  notes,  under 
the  7  &  8  Vict.  c.  32,  belonged  to  him. 

One  of  several  executors  may  settle  an  account  with  a  person  accountable  to  the 
estate,  and  in  the  absence  of  fraud  the  settlement  will  be  binding  on  the  others,  though 
dissenting. 
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After  tbe  testator's  death,  the  business  was  carried  on  1859. 
by  Mr.  JEvereti  alone  on  tbe  same  premiseSy  and  under 
tbe  style  of  Everett  and  Smith,  until  the  7th  of  Feb- 
ruary,  1867,  In  December,  1866,  Messrs.  Pinckney  en- 
tered into  negotiations  with  Mr.  Everett  alone,  for  the 
purchase  of  the  banking  business;  they  were  willing  to 
give  10,000/.  for  it,  but  being  advised  that  any  new  firm 
would  lose  the  privilege  of  issuing  notes,  under  the 
Bank  Regulation  Act  of  1844  (7  &  8  ric^.c.32),  unless 
Mr.  Everett  remained  in  the  firm,  they  required  bim  to 
enter  into  a  temporary  partnership  with  them.  Ulti- 
mately, on  the  27th  of  January,  1857,  an  agreement 
was  signed,  by  which,  in  con-sideration  of  10,000/.  paid 
to  Mr.  Everett,  he  agreed  to  enter  into  partnership  with 
Messrs.  Pinckney  for  one  year,  and  Mr.  Everett  agreed 
to  grant  to  Messrs.  Pinckney  a  lease  of  the  bank  pre- 
mises for  seven  years,  with  the  option  of  becoming  tbe 
purchasers  during  that  period.  Messrs,  Pinckney  were 
to  take  and  bear  all  profits  and  losses,  and  to  indemnify 
Mr.  Everett,  who,  on  his  part,  botind  himself,  during 
tbe  first  six  months,  to  take  an  active  part  in  the  manage* 
Eient  of  tbe  bank. 

They  carried  on  the  business  under  the  old  name  of 
the  **New  Sarum  Bank,*'  but  changing  the  style  or  firm 
to  **  Everett  and  Pinckney^  they  continued  to  issue 
their  notes  in  a  similar  form  to  the  old  ones,  with  the 
variation  as  to  the  firm. 

Subsequently  to  this,  Mr.  Everett,  on  the  3rd  of 
March,  1857,  sent  to  the  solicitors  of  jEJ.  and  J.  Nichol-- 
wn  (the  executors)  a  copy  balance  sheet,  which  was 
examined  with  the  books  by  their  accountant  and  found 
correct.  E.  and  J.  Nicholson  adopted  the  account  oa 
the  5th  of  November,  1857,  they  settled  it  and  received 
the  balance  of  the  testator's  capital  with  interest,  whicb 

G  G  2  interest 
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1859. 


interest  (as  the  Court  held)  was  paid  in  liea  of  the  profits 
from  the  testator's  death.  This  was  held  to  be  a  final 
settlement,  but  in  the  account  no  credit  was  given  to  the 
estate  of  Mr.  Smith  for  any  share  in  the  amount  ob- 
tained by  the  sale  of  the  business.  Mr.  Everett  had 
also,  at  the  same  time,  sent  a  copy  of  the  balance  sheet 
to  the  Plaintiff,  the  executrix.  Her  solicitor,  howerer, 
insisted  that  the  testator's  estate  was  entitled  to  a  moiety 
of  the  value  of  the  good-will,  and  in  November  required 
to  be  furnished  with  the  particulars  of  the  arrangement 
with  Messrs.  Pinckney,  but  it  was  never  procured  until 
after  the  institution  of  this  suit.  She  in  no  way  con- 
curred in  the  settlement  of  accounts  made  by  her  co- 
executors,  and  even  dissented  to  the  account  furnished. 


Mrs.  Smith,  on  the  I2ih  December,  1857,  filed  this 
bill  against  Mr.  Everett  and  her  co-executors,  praying 
a  declaration,  **  that  the  estate  of  Mr.  Smith  was  entitled, 
on  his  death,  to  one  moiety  of  the  good-will  of  the 
banking  business  of  *  Everett  and  Smith,  and  of  the 
profits  arising  therefrom  since  his  death,  and  that 
Mr.  Everett  might  pay  to  the  executors  of  Mr.  Smith 
one  moiety  of  the  10,000/.  with  interest." 

The  benefit  of  survivorship  to  the  right  to  issue  country 
bank  notes  being  one  of  the  questions  discussed,  it  may 
be  convenient  to  refer  to  the  act  regulating  the  matter. 


The  7  &  8  Fict.  c.  32,  prohibits  (s.  10)  any  new  bank 
issuing  bank  notes,  or  any  existing  bank  (ss.  11  and 
13)  to  issue  more  than  their  then  average  amount.  But 
it  is  provided  (s.  11)  that  **  the  right  of  any  company  or 
partnership  to  continue  to  issue  such  notes  shall  not  be 
in  any  manner  prejudiced  or  affected  by  any  change 
which  may  thereafter  take  place  in  the  personal  compo- 
sition of  such  company  or  partnership,  either  by  the 

transfer 
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transfer  of  any  shares  or  share  therein,  or  by  the  admis- 
sion of  any  new  partner  or  member  thereto,  or  by  the 
retirement  of  any  present  partner  or  member  thereof." 

The  cause  now  came  on  for  hearing. 

Mr.  R,  Palmer  and  Mr.  Batten  for  the  Plaintiff. 

The  settlement  of  accounts  between  Mr.  Everett  and 
the  executors,  Messrs.  E,  and  J.  Nicholson,  is  not  bind- 
ing on  the  PiaintiiT.  In  it  no  credit  was  given  for  the 
share  of  the  good-will,  and  at  the  time  it  was  settled,  the 
Plaintiff  was  pressing  for  an  account  of  the  particulars 
of  the  sale  of  Messrs.  Pinckney,  which  she  was  never 
able  to  obtain  until  after  the  institution  of  this  suit. 
There  is,  therefore,  no  bar  to  her  now  obtaining  relief 
in  respect  of  testator's  share  of  the  produce  of  the  good- 
will. 

The  beneficial  interest  in  the  good-will  of  a  partner- 
ship trade  forms  part  of  the  common  assets,  and  it  does 
not,  on  the  death  of  one  partner,  survive,  except  by  ex- 
press agreement;  Wedderbum  v.  Wedderburn{a)i  Craw* 
thay  V.  Collins  (b);  Coke,  Litt.{€);  Cook  v.  Colling* 
ridge  {d).  It  should  have  been  sold  with  the  right  to 
issue  bank  notes  under  the  7  ^  8  Vict.  c.  32,  ss.  10,  11, 
12,  which  clearly  formed  a  partnership  right  or  asset. 
No  doubt  there  are  difficulties  in  selling  the  good-will  of 
a  business  so  as  to  make  it  available,  consistently  with 
the  right  of  the  surviving  partner  to  carry  on  the  same 
trade ;  Cook  v.  Collingfidge ;  Colly er  on  Partnership  (e); 
but  every  difficulty  on  that  head  is  removed  when  a  sale 
has  actually  taken  place  and  the  value  realised,  as  in 

this 

(fl)  22  Beav,  104.  (/)  Jacob,  607. 

(6)  15  Vet.p,  227.     •  (e)  Page  174. 

(r)  182  a,  s.  282. 
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this  case.  The  testator's  estate  is  entitled  to  some  por- 
tion at  least  of  the  10,000/.  paid  for  the  business,  Smk 
Y.  Graves  (a),  which  must  be  ascertained  by  an  inqoiry . 
Everett.  They  also  referred  to  CUmenU  t.  Hall  (6)  and  to  WUktt 
V.  Blanford{c) ;  Brown  v.  De  Tastet(d). 

Mr.  Selwyn  and  Mr.  Surrage^  for  the  Derendant 
Everett,  argued  that  the  settlement  of  accounts  between 
Mr.  Everett  and  the  two  executors  was  final  and  bind- 
ing on  the  Plaintiff  and  the  estate  of  the  testator,  for 
that  etch  executor  had  complete  power  over  the  whole 
property ;  Herbert  v.  Pigot  (e) ;  and  see  Wittiam  m 
Escecutors{f). 

They  insisted  that  the  good-will  survived  to  Mr. 
Everett,  for  he  was  one  of  the  original  foonders  of  the 
bank,  and  Smith  had  paid  no  consideration  for  it,  when 
he  had  been  taken  into  partnership; — that  theexecuton 
of  Smith  had  no  right  to  a  share  in  the  good-will,  which 
had  never  been  purchased  by  or  ceded  to  him ;  Morris 
V.  JHo88(g);  AuMten  v.  Boys{h).  That  the  good- will  of 
the  business  of  a  country  banker  was  inseparable  from 
the  right  to  issue  notes  and  the  place  of  business,  both 
of  which  belonged  exclusively  to  the  Defendant,  the 
first  being  a  personal  right  conferred  by  the  statute,  and 
not  being  capable  of  assignment  to  a  purchaser,  and 
the  second  his  freehold.  Good-will  **  is  not  a  com- 
modity on  which  a  specific  value  can  be  placed,  or  for 
which  a  definite  allowance  can  be  made.  Therefore, 
upon  the  death  of  one  partner  it  is  not  stock  of  which 
the  executor  of  a  deceased  partner  can  compel  a  division, 

unless 

(a)  3  De  Gex  Sf  Sm,  706.  (f)  2  Crompton  if  M.  384. 

(6)  24  Beav.  333 ;  2  De  G.  (/)  Part  3,  eh,  2. 


4-  Jonet,  173.  (g)  25  L.  J.,  Ckanc.  194 

'  ^  1  Hare,  25'  

Jacob,  284, 


(r)  1  Hare,  263.  (A)  24  Beaw.  598. 
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QDleflB  he  can  also  compel  a  sale  of  the  whole  premises 
and  stock,  as  in  the  case  of  a  partnership  at  will.  Under 
these  latter  circumetancesi  however,  the  good-will  would 
accompany  the  rest  of  the  stock,  and  might  create  some 
additional  speculative  value  in  the  mind  of  a  purchaser;" 
CoUyer  on  Partnership  (o). 

That  if  the  good-will  had  been  sold  alone,  it  would 
have  been  unaccompanied  by  any  right  to  the  banking 
premises  or  by  any  partnership  stock  or  effects,  or  the 
right  to  issue  notes,  or  to  prevent  Mr.  Everett  after- 
wards engaging  in  the  same  business  at  the  same  house 
in  Salisbttry ;  per  Lord  Eldon  in  Cook  v.  Collingridge^ 
stated  in  CoUyer  on  Partnership  (b) ;  and  that  it  would 
therefore  be  of  no  value  whatever  (c). 

[The  Master  of  the  Rolls  directed  the  Registrar's 
book  to  be  sent  for,  in  order  that  the  decree  in  Cook  v. 
Collingr%dge{d)  might  be  examined.] 

Lastly.  That  the  10,000/.  was  paid,  not  for  the  good- 
will, bat  as  a  consideration  for  taking  Mr.  Pinckney 
into  partnership. 

Mr.  Townsend  for  the  co-executor. 

Mr.  Batten  in  reply. 


Th^  Master  of  the  Rolls. 

There  are  some  points  in  this  case  which  are  tolerably 

clear,  but  there  is  one  with  respect  to  which  I  must 

examine  the  evidence  more  carefully  before  I  pronounce 

any  judgment. 

In 

(a)  Paget  81,  172.  Quiddington,   M.  R.,    17  July, 

{k)  Page  173.  18S0. 

(c)  See  Davies  T,  Hodgwn,  25  (d)  See  ii  stated,  pott,  page 

Beav.  p.  182,  and  Robertson  ▼.  456. 
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1869  '^  ^^^  ^^^^  place,  I  entertain  no  doubt  that  if  two 

persons  carry  on  business,  and  one  of  them  dies,  a  share 
in  the  good-will  (where  it  is  of  any  value  at  all)  forms 
part  of  the  estate  of  the  deceased  partner,  and  his 
share  of  it  is  in  proportion  to  his  interest  in  the  concern. 
But  this  must  be  limited  by  the  rights  of  the  surviriog 
partner,  and  the  consequences  which  necessarily  follow 
from  the  death  of  one  of  the  partners. 

In  this  case,  if,  upon  the  death  of  Mr.  Smithy  the 
whole  business  had  been  sold,  the  purchaser  would 
have  had  no  right  to  issue  bank  notes ;  at  least  that  is 
my  opinion  on  the  construction  of  the  act  of  parliament; 
and  this  circumstance  would  have  considerably  dimi- 
nished the  amount  of  the  profits  of  the  banking  busi- 
ness, and  the  amount  of  the  purchase-money.  I  am 
also  of  opinion,  that  afler  a  sale  no  one  would  have  bad 
any  right  to  prevent  Mr.  Everett  from  carrying  on  the 
very  same  business  on  the  very  same  premises  as  before. 
He  might  not  have  been  entitled  to  the  use  of  the  words 
**  New  Sarum  Bank  ;"  but  provided  there  was  then  no 
bank  in  Salisbury  called  the  ''  Old  Sarum  Bankf"  he 
might  have  changed  the  word  "  new*'  into  **  oldy"  and 
carried  on  his  business  under  that  name  and  exactly 
in  the  same  place.  It  is  therefore  easy  to  see,  that  the 
price  which  could  have  been  obtained  by  a  sale  of  the 
good-will,  that  is,  for  the  right  to  carry  on  the  business 
under  the  name  of  the  "  New  Sarum  Bank"  with  the 
chance  of  retaining  the  customers  of  the  former  bank, 
was  exceedingly  small,  not  to  say  infinitesimal. 

But  that  would  not  conclude  the  question ;  because 
if,  in  point  of  fact,  the  business  has  been  sold,  a  portion 
of  the  purchase-money  may  be  attributable  to  that  par- 
ticular right,  which  did  not  exclusively  survive  to  Mr. 
Everett,  and  one-half  of  this  would  belong  to  the  estate 

of 
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of  the  testator.  It  follows  therefore  that  it  would  be 
necessary  to  ascertaiD,  by  iDquiry,  what  portion  of  the 
10,000/.  was  properly  attributable  to  the  good^wiil  of  the 
business,  but  having  regard  to  the  fact,  that  Mr.  Everett 
could,  after  the  sale,  carry  on  the  same  business  alone, 
with  a  very  slight  alteration  in  the  title  of  the  firm,  and 
that  he  could  have  done  so  on  the  same  premises,  and, 
in  addition,  that  he  alone  had  the  right  to  continue  to 
issue  bank  notes,  and  that  he  alone  could  confer  that 
right  upon  any  other  person.  How  much  of  the  10,000/., 
after  estimating  the  value  of  all  those  rights,  would  re- 
main to  divide  between  Mr.  Everett  and  the  estate  of 
the  testator  it  is  impossible  for  me  to  state. 


1859. 


I  am  of  opinion,  that  this  would  be  the  right  of  the 
Plaintiff,  and,  if  there  were  nothing  further  in  the  case, 
I  should  simply  make  a  declaration  to  that  effect.  But 
it  appears  that,  the  testator  having  died  in  July^  1856, 
his  capital  in  the  concern  was  retained  until  November 
following,  when  it  was  paid  to  two  of  his  executors  with 
interest  from  the  death  of  testator  down  to  that  time. 
I  am  of  opinion,  that  the  interest  must  be  taken  as  paid 
in  lieu  of  the  profits  made  by  the  testator's  capital 
during  that  interval,  and  that  it  must  be  treated  as 
having  been  accepted  as  such,  and  the  persons  who 
accepted  it  cannot  now  give  it  up,  and  require  a  share 
of  the  profits  in  lieu  of  it.  I  also  find,  that  the  business 
was  sold  by  Mr.  Everett  to  Messrs.  Pinckney  in  Janu- 
ary y  1857,  and  that  this  was  known  to  the  Plaintiff  and 
to  the  executors  not  later  than  March^  1857,  and  in 
that  month  a  balance-sheet,  including  the  profits  down 
to  the  death  of  the  testator,  was  sent  by  Mr.  Everett  to 
the  executors,  who  appointed  a  person  to  examine  the 
accounts.  The  books  at  the  bank  were  examined  in 
May^  for  the  purpose  of  ascertaining  whether  the 
account  was  correct,  and  in  November  the  two  exe- 
cutors 
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cutore  adopted  the  account,  and  it  was  settled  by  Mr. 
Everelt*$  paying  them  the  testator's  capital  and  share  of 
the  profits  due  at  his  death,  and  interest  from  thai  time 
in  lieu  of  profits. 

I  am  of  opnion  that  the  settlement  in  November,  1867, 
followed  by  the  payment  of  the  balance  with  interest 
on  it,  finally  concluded  the  account  between  the  estate 
of  Mr.  Smith  and  Mr.  Everett,  in  respect  of  the  tes- 
tator's capital,  and  share  of  the  profits  up  to  that  day. 

That  settlement  of  accounts  was  made  by  the  two 
executors  alone,  but  I  am  of  opinion  that  it  concludes 
the  Plaintiff,  and  for  this  reason : — two  out  of  the  three 
executors  joined  in  that  transaction,  and  it  is  a  settled 
principle  with  respect  to  the  power  of  ezecutprs,  that  any 
one  of  several  executors  may  settle  an  account  with  t 
person  accountable  to  the  estate,  and  that  such  settle- 
ment is  binding  on  the  other  executors.  In  Herbert  y. 
Pigott  (a),  executors  brought  an  action  against  a  debtor 
to  the  testator's  estate ;  two  of  the  executors  released  the 
debt ;  and  it  was  held  to  be  binding.  Although  a  ques- 
tion, which  I  apprehend  is  now  settled,  has  been  raised, 
whether  the  same  principle  extends  to  one  of  several 
administrators,  still  there  can  be  no  question  that  one 
of  several  executors  has  power  to  act  so  as  to  bind  tbe 
estate,  subject  of  course  to  any  question  of  his  liability 
to  the  parties  interested  in  the  estate  for  any  impropriety 
of  conduct,  and  subject  to  this  also,  that  if  there  be  any 
fraud  or  gross  error  in  the  settlement  of  the  account  it 
may  be  a  ground  for  re-opening  it 

I  am  of  opinion,  that  the  two  executors  had  power  to 
bind  tbe  Plaintiff  in  his  settlement  of  accounts  in  iVb- 
vember,  1857,  and  that  she  is  bound  thereby;  but  I 

wish 

(a)  2  Crompton  Sf  M,  384. 
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wish  to  read  the  evidence,  in  order  to  ascertain  whether 
that  settlement  of  account  included  or  was  intended  to 
include  that  portion,  however  small  it  may  have  been, 
of  the  good-will  which  belonged  to  the  estate  of  the  tes- 
tator. If  the  two  executors  considered  they  were  set- 
tling all  the  claims  of  the  estate  of  the  testator,  including 
everything  relating  to  the  partnership,  I  should  be  of 
opinion  that  it  concluded  the  matter. 


The  Master  of  the  Rolls. 

The  perusal  of  the  evidence  does  not  satisfy  me  that  June  20. 
the  good-will  of  the  business,  or  so  much  of  it  as  be- 
longed to  Mr.  Smith,  was  included  in  the  settlement  of 
accounts  of  November,  1867.  It  is  clear  that  the  soli- 
citors of  the  two  executors  thought  there  was  nothing 
more  to  be  settled,  and  they  probably  thought  that  the 
good-will  was  worth  nothing,  and  probably  it  was  worth 
but  little,  after  making  the  deductions  and  with  the 
qualifications  which,  on  a  former  occasion,  I  stated  must 
be  made.  I  consider  that  the  burthen  of  proof  lies  on 
Mr.  Everett  to  shew  that  the  value  of  the  good-will 
was  included,  and,  at  present,  he  has  not  done  it.  I 
shall  therefore  direct  the  following  inquiries: — 

First  Whether  the  settlement  of  the  6th  of  November, 
1869,  included  the  good*  will  belonging  to  the  testator  in 
the  business?  And  if  it  shall  appear  that  it  was  not  so 
included,  I  shall  declare  that  the  estate  of  Smith  is 
entitled  to  so  much  of  the  10,000/.  as  was  paid  in 
respect  of  SmitVs  share  in  the  good-will  of  the 
business. 

I  most  then  direct  an  inquiry  how  much  of  the 
10,000/.  was  paid  in  respect  of  the  share  of  Mr.  Smith 

in 
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in   the   good-will   of  the   business,   having  regard,  in 
making  such  inquiries,  to  the  following  facts : — 

1.  That  the  premises  in  which  the  partnership  busi- 
ness was  carried  on  belonged  to  the  Defendant  Mr. 
EveretL 

2.  That  the  Defendant  Mr.  Everett  was  entitled  to 
carry  on  the  business  of  a  banker  at  Salisbury,  in  the 
same  premises,  after  the  good-will  had  been  sold. 

3.  That  there  survived  to  Mr.  Everett  the  sole  and 
exclusive  right  of  issuing  notes. 


Note. — By  the  certificate,  dated  the  22nd  of  December,  1859,  it 
was  found,  first,  that  the  settlement  did  not  include  the  good-will ; 
and  secondly,  that,  having  regard  to  the  facts  stated  in  the  decree, 
2,000/.  was  paid  in  respect  of  the  share  of  Mr.  Smith  in  the  good-will 
of  the  husinese. 


1826. 
Jan,  6. 

Before  Lord 
Eldon. 

Form  of  decree 
in  Cook  w, 
CoUingridgo 
(Jacob,  607), 
contaioing  a 
declarstion  of 
the  rights  of 
sttfviviog  part- 
ners to  carry  on 
the  same  trade, 
after  the  sale  of 
the  partnenbip 
premises  and 
oosiaess;  but 
that,  Dotwith- 
standing  this, 
the  chance  of  a 
purchaser  of 
the  partnership 
property  to  re- 
tain the  old  cus- 
tomers could 
not  be  treated 
as  of  no  spectt* 
lative  value. 


COOK  V.  COLLINGRIDGE. 


rPHE  decree,  afber  reciting  that  the  Defendant /omef  ColUngridge, 
Thomof  Rowley,  George  Mamell  and  William  Cook  presented 
their  petition  on  the  1 6th  of  November  last,  setting  forth  that  the 
Plaintiff  filed  his  bill,  stating  the  partnership  artideSy  the  death  of 
William  Cook,  and  after  stating  the  decree  of  the  Vice-Chancellor  ia 
1821,  and  of  the  Lord  Chancellor  on  appeal  in  1823,  and  the  subse- 
quent discussions  for  a  compromise,  proceeds  in  the  following  words :— 

''That  during  these  discussions,  the  Plaintiff  abandoned  his  proposal 
for  a  sale  by  auction,  and  sent  in  a  second  state  of  facta,  consenting  to 
a  valuation  and  that  good-will  should  form  part  of  such  yaluation. 
That  thereupon,  that  is  to  say,  on  the  18th  December,  1823,  in  order 
to  prevent  any  misconception,  the  Petitioners  Jamei  Collingridge, 
William  Cook,  Tkoma$  Rotoley  and  George  Mamell,  concurred  in  a 
state  of  facts  and  proposal,  thereby  insisting  that  as  to  a  sale  of  the  said 
partnership  property  and  effects,  the  good-will  ought  not  to  be  included 
in  the  valuation,  and  that  if  it  was  intended  that  it  should  be  so 
included,  the  Petitioners  would  not  accede  thereto.  That  the  Master 
permitted  the  Plaintiff  to  examine  witnesses  upon  interrogatories,  and 
which  occupied  until  the  month  of  June,  1824.  That  the  Master  has 
made  his  report,  in  pursuance  of  the  decree,  and  has  thereinafter 

staled, 
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lUted,  as  tberein  has  been  set  forth,  further  statefl,  that  three  aeveral  1825. 
proposals  have  been  kid  before  hioi  for  disposing  of  the  partnership 
property  and  effects,  and  by  the  proposal  iaid  before  him  on  the  part 
of  the  Defendants  Jamei  Cotlingridgt^  Samuel  CoUingridge  and 
WUUam  Cookf  as  such  executors  as  aforesaid,  it  was  proposed,  that 
the  property  and  effects  should  be  sold  to  the  Defendants  James  CdUngr 
ridge^  ThomoM  Rowley.  George  Maruell  and  William  Cook  (who  were 
then  in  the  partnership  in  the  trade  of  a  coachmaker),  at  a  valuation 
and  appraisement,  and  that  such  valuation  as  to  the  leasehold  houses^ 
shops  and  warehouses  should  be  made  by  indifferent  persons,  to  be 
approved  of  by  him  the  said  Master,  and  nominated  in  manner  follow- 
ing," [stating  the  mode  proposed,]  "  and  that  the  valuation  and  ap- 
praisement of  the  other  partnership  stock,  materials,  articles  and  effects 
should  be  made"  in  the  same  manner.  "  And  the  said  Master  further 
stated,  that  by  the  proposal  laid  before  him  on  the  part  of  the 
Defendants  Charles  Uoyd  Gray  and  Maria  his  wife,  and  the  infant 
Defendants  their  children,  it  was  proposed,  that  a  valuation  should  be 
made  forthwith  of  the  whole  of  the  said  partnership  stock,  good-will 
and  leases  and  effects,  distinguishing  therein  the  several  accounts 
of  the  valuation  of  the  leases,  good-will^  stock  and  effects,  such 
valuation  to  be  made  with  his  the  said  Master's  approbation  in  manner 
following,"  &c.  "  And  the  said  Master  further  stated,  that  by  the 
third  proposal  laid  before  him  on  the  part  of  the  Plaintiff,  it  was  pro* 
posed,  that  the  whole  partnership  property,  leases,  good-will  and 
effects  should  be  sold  by  public  auction,  in  such  lots  and  under  such 
conditions  as  might  appear  to  be  proper.  But  the  Plaintiff  has  since 
proposed,  that  preparatory  to  the  sale  to  be  made  in  manner  aforesaid 
(if  a  sale  should  be  made)  by  valuation,  the  valuers  should  be  in* 
atructed  as  to  the  relative  situation  of  the  different  parties,  and  in  the 
prices  to  be  paid  they  are  to  include  a  reasonable  value  for  the  good- 
will of  the  said  partnership.  And  the  said  Master  further  stated, 
that  the  Defendants  James  Collingridge^  Thomas  Rowley,  George 
Mansell  and  William  Cook  (as  partners)  have,  in  a  state  of  facta 
brought  in  before  him,  stated,  that  they  were  willing  to  become  the 
purchasers  of  the  said  partnership  property  and  effects  by  valuation; 
but  if  it  be  intended  that  the  valuers  are  to  take  into  consideration  the 
profits  of  the  partnership  trade,  and  to  estimate,  in  the  name  of  gooif* 
will,  a  value  thereon,  or  upon  the  said  trade  in  any  other  way,  then 
tliey  decline  becoming  the  purchasers  of  the  said  partnership  property 
and  effects,  and  upon  consideration  of  the  said  several  proposals  and 
states  of  facts,  and  of  the  evidence  laid  before  him  in  support  of  the  said 
proposals,  the  Master  stated  his  opinion,  that  in  case  the  Court  shall 
think  good-will  ought  to  be  estimated  in  the  valuation  of  the  said 
partnership  property  and  effects,  it  will  be  most  beneficial  for  all 
parties  that  the  whole  thereof  should  be  sold  at  a  valuation ;  but  if, 
onder  the  circumstances  of  this  case,  this  Court  should  be  of  opintoa 

that 
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1825  '^'^^  good-will  ought  not  to  be  included  in  such  valuation,  then  he  wai 

of  opinion  that  it  would  be  most  beneficial  for  all  parttee  that  the  whole 
of  the  said  partnership  property  and  efiects  should  be  sold  bj  paUie 
auction.  That  the  Petitioners  have  every  reason  to  believe  that  the 
said  Plaintiff  is  desirous  of  delaying  any  sale  of  the  said  premises,  in 
order  to  enable  him  to  partake  in  the  profits  of  the  said  bosinsH 
during  the  progress  of  this  cause,  which  he  has  already  done  for  neariy 
seven  years,  the  partnership  between  the  testator  and  the  Petitioocn 
Jama  CoUingridge^  Thomat  Rowley  and  George  Motuell  having 
expired  on  the  31st  December,  1817,  and  therefore  praying,  that  the 
whole  of  the  partnership  property  and  effects  might  be  forthwith  sold 
by  public  auction,  with  such  directions  as  to  his  Lordship  should  seem 
meet,  and  that  the  Petitioners,  or  any  of  them,  might  be  at  liber^  to 
bid  for  arid  become  the  purchasers  of  the  partnership  property  sad 
effects,  or  such  parU  thereof  as  they  shall  think  fit,  and  that  the  saoie 
might  be  duly  conveyed,  assigned  and  ddivered  to  and  veoted  in  the 
Petitioners  or  any  of  them,  in  the  event  of  their  becoming  such  pll^ 
chasers,  and  that  all  and  every  necessary  directions  might  be  given  for 
the  purposes  aforesaid."  Whereupon  all  parties  conoemed  were 
ordered  to  attend  his  Lordship,  and  upon  hearing,  &c  ftc. 

His  LoaosHiP  doth  oaDsa,  that,  with  the  following  declarations 
and  direction,  it  be  referred  back  to  tbe  Master  to  review  his  report 
viz. : — Hit  Lordship  doth  decUare,  that  in  this  case  the  partnership  ei- 
pired  by  effluxion  of  time,  and  that  there  exists  no  obligatiotts  re- 
straining the  partners,  or  any  of  tbem,  from  carrying  on  the  nme 
business  or  trade  as  that  in  which  they  were  engaged  in  the  partnet^ 
ship  which  has  so  expired,  and  forming  a  new  establishment  or  ettt- 
blishments  in  the  same  business  or  trade,  af^er  the  sale  of  the  business 
or  trade  of  the  late  partnership  is  made :  And  hk  Lordthip  dotk 
declare,  that  there  exists  no  obligation  upon  any  of  the  said  partnen 
to  restrain  them  finom  uniting  in  a  new  partnership  after  such  sale, 
in  the  said  bnskiess  or  trade,  with  any  other  of  the  saad  partners^  or 
any  other  persons,  after  such  sale :  And  hit  Lordthip  doth  deckrt, 
that  the  claim,  therefbre,  to  have  any  estimated  value  put  upon  any 
subject  that  can  be  considered  as  deacribed  by  the  term  good^wUl 
cannot  be  supported  upon  the  same  grounds  or  principles  as  those 
upon  which  a  compensation  or  value  was,  in  this  establishment,  re- 
ceived from  a  partner  buying  the  share  of  a  partner  going  out  of 
business  of  this  establishment,  and  retiring  from  trade  and  businsss 
altogether :  And  his  Lordthip  dolh  declare,  that,  in  this  case,  if  the 
propertjF  of  the  present  establishment  is  sold,  and  the  present  partner^ 
or  any  of  them,  with  any  other  or  others  of  them  or  other  personi^ 
engage  in  a  new  establishment  carrying  on  the  same  trade  or  business 
(which  they  are  fully  at  liberty  to  do),  it  is  obvious,  that  if  by  gooi^ 
will  is  meant  the  value  of  the  chance  that  the  customers  of  partners 

retiring 
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retiriDg  altogether  will  deal  with  those  who  purchase  from  such  re-  1826t 
tiring  partners  and  succeed  to  their  establish  men  t,  a  good-tpiil  of  that 
nature  cannot  be  valued  on  the  same  principle,  as  where  the  persons 
retiring,  but  not  retiring  altogether,  from  trade,  have  also  a  chance, 
and  a  great  chance,  of  carrying  the  old  customers  into  their  new 
establishment,  which  must  most  materially  affect,  if  it  does  not 
destroy,  the  chance  that  the  persona  purchasing  tlie  old  establishment 
will  retain  many  of  the  customers  of  the  old  establishment :  And  hU 
LorMip  doih  decUrtf  that,  on  the  other  hand,  though  the  value  of 
the  chance  that  suoh  customers  can  be  retained  by  those  who  purchase 
the  old  establishment  cannot  be  the  subject  of  estimate,  it  was  going 
on  too  far,  to  hold  that  chance  is  to  be  treated  as  of  no  speculative 
value,  or  of  none,  to  be  regarded  in  the  sale :  and  doth  declare,  It 
therefore  appears  to  be  reasonable,  that  if  the  partners  in  the  old  esta- 
blishment are  to  be  allowed  to  stand  amongst  the  proposed  purchasers 
of  its  property,  in  order  to  bring  the  interests  to  sale  fairly  (which 
interests  include  the  real  property  and  leasehold  and  all  other  tangible 
subjects,  and  the  contracts  for  building  coaches,  and  cotitracts  for 
jobbing  coaches,  or  any  interests  besides  that  can  be  enumerated  as 
belonging  to  the  said  subjects  of  sale  not  under  the  term  gpod-wUl), 
other  persons  proposing  to  buy  should  have  as  reasonable  good  in- 
formation as  the  present  partners,  if  they  propose  to  buy ;  and  if,  in 
addition  to  the  specificatbn  of  articles  which  can  be  enumerated,  they 
are  informed  of  the  last  three  or  ibur  years'  profits,  and  who  are  the 
persons  that  are  the  customers  of  the  present  concern,  they  may  then 
speculate  (as  far  as  the  nature  of  the  transaction  can  adroit  of  them 
speculating)  prudently,  what  they  will  give  for  the  chance  of  retaining 
the  old  customers,  or  any  of  them,  having  regard  to  the  fact  that  the 
old  partners  are,  or  some  of  them  are,  about  to  engage  in  the  same 
business,  and  may  attract  to  their  new  establishment  those  customers, 
many  or  some  of  them  :  And  doth  dtclare,  that  no  Court  can  prevent 
the  late  partners  from  engaging  in  the  same  business,  and  therefore 
the  sale  camiot  proceed  upon  the  same  principles  as  if  a  Court  could 
prevent  their  so  engaging  :  And  doth  declare,  that  in  this  case,  as  it 
appears  to  this  Court  to  be  circumstanced,  the  valuation  and  estimate 
is  and  can  only  be  that  which  every  bidder,  according  to  his  own 
speculations,  can  fancy  to  be  the  worth  of  his  chance  of  retaining  old 
customers,  and  their  not  following  the  old  partners,  or  any  of  them, 
into  a  new  establishment:  And  doth  declare,  that  it  seems  to  this 
Court  also,  in  the  circumstances  of  this  case,  to  be  advisable  to  allow 
the  old  partners,  or  any  of  them,  or  any  persons  interested,  to  bid  for 
or  pffopoae  to  be  buyers  of  the  concern."  (a) 

(a)   2^.  Lib.  A.,  lS2i,foL  561. 
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The  manager 
of  a  chartered 
company  be- 
queathed ten 
snares,  spe- 
cifically to  his 
son.    After 
the  testator's 
death,  a  large 
sum  was  reco- 
Tered  by  the 
company  from 
his  estate, 
under  a  com- 
promise sanc- 
tioned by  the 
Court,  in  re- 
spect of  the 
testator's  de- 
falcations. 
The  company 
thereout  de- 
clared a  large 
honu»: — Htldf 
that  such 
^onuf  did  not 
belong  to  the 
•pecinc 
legatee,  but 
that  it  formed 
a  portion  of 
the  residue. 


MACLAREN  v.  STAINTON. 

rflHE  testa  tor,  Henry  Stainton,  died  in  December , 
1851,  possessed,  amongst  other  property,  of  100 
shares  in  the  Carton  Company^  which  was  a  Scotch 
corporation. 

By  his  will,  he  specifically  bequeathed  ten  Carton 
Company  shares  to  his  son,  Henry  Hbbats  8lainl<mf 
and  ten  others  to  his  son,  James  Joseph  Staintan. 

The  testator,  Henry  Stainton,  was  the  London  ma- 
nager of  the  company  from  the  year  1808  to  his  death. 
After  his  death,  the  company  made  great  claims  against 
his  estate,  in  respect  of  alleged  fraudulent  dealings  by 
the  testator  in  his  lifetime,  and  the  company,  by  virtue 
of  their  deed  of  settlement,  claimed  a  lien  on  the  tes- 
tator's shares,  and  refused  to  transfer  them  to  the  exe- 
cutors. 

At  the  hearing  of  the  cause  in  July,  1857  (see  Siainr 
ton  ▼.  The  Carron  Company  (a)),  the  accounts  were 
opened,  and  a  decree  made  for  taking  the  accounts 
between  the  testator  and  the  company  from  1825.  A 
compromise  was  afterwards  proposed,  and  was  sanc- 
tioned by  an  order  of  the  Court,  dated  the  14th  of  Jday, 
1858,  by  which  the  executors  of  the  testator  paid  to 
the  company  a  sum  of  220,000/.  in  discharge  of  their 
claims  under  the  decree,  and  on  payment,  the  company 
were  to  transfer  the  testator's  shares  to  his  executors. 

This 
(a)  24  Beav.  346. 
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This  was  carried  into  effect;  the  twenty  shares  apecifi-        1869. 
cally  bequeathed  were  transferred  to  the  testator's  sons,      ^^^v^^^^ 

Maolarbm 

V. 

In  consequence  of  this  lai^e  accession  to  the  funds  Staintov. 
of  the  Carron  Company,  a  bonus  of  470/.  per  share  was 
declared  on  the  26th  of  May,  1858.  The  bonus  thus 
aecruing  in  respect  of  the  twenty  shares  specifically  be-* 
queathed  to  the  testator's  two  sons  amounted  to  9|400/., 
and  that  on  the  remaining  shares  of  the  testator  to  no 
less  tlian  38,0702.  The  question  now  argued  was,  to 
whom  this  bonus  of  9,400/.,  attributable  to  the  twenty 
ebares  bequeathed  specifically  to  the  sons,  belonged. 

Mr.  FoUeii  and  Mr.  Waller,  for  the  Plaintiffs,  the 
executors,  argued  that  the  bonus,  in  this  particular  ease, 
formed  part  of  the  general  residuary  personi^l  estate,  for 
it  consisted  of  the  defalcations  of  the  testator  in  hi9 
lifetime,  which  ought  to  be  made  good  prior  to  the 
transfer  to  the  legatees.  That  it  could  not  be  consi- 
dered as  profits  made  subsequent  to  the  testator's  d^ath, 
and  attaching  as  such  to  the  owneJ'ship  of  the  shares, 
for  it  was  clearly  the  profits  of  past  years>  kept  from 
the  shareholders  by  the  fraudulent  conduct  of  their 
manager. 

Mr.  Uojfd  and  Mr.  Appach  suppQrted  the  s^me 
view. 

Mr.  B.  Palmer  and  Mr.  Zewint  for  ffenry  T\b^t^ 
Stainfon,  argued,  that  the  specific  legatees  of  Xh»  shares 
were  entitled,  on  the  testator's  death,  Iq  h&ve  them 
transferred,  and  to  receive  all  the  benefits  accruing 
4hereoQ  subsequently;  that  the  bontis,  therefore,  be* 
longed  to  them,  and  not  to  the  residuary  legates-  That 
4he  general  personal  estate  of  the  testator  was  bound  to 
answer  and  make  good  all  his  obligations  and  liabilities, 

VOL.  xxvii— III.  H  H  and, 
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1859.  ^nd,  amongst  theni^  the  debt  dae  and  admitted  by 
the  company  to  be  dae  to  the  company;  Addamu  ▼» 
Ferick{a);  Armstrong  ▼.  Burnet  {b).  That  whatever 
Staiktoit.  ^iig  company  recovered  was  divisible  amongst  the  then 
existing  shareholders,  and  that  this  being  a  public  com- 
pany,  the  shareholders  had  no  right  to  any  dividend 
until  it  had  been  declared;  that  the  consideration  of 
the  source  from  which  a  dividend  or  bonus  was  derived 
could  not  be  entered  into  by  this  Court,  nor  could  the 
accounts  or  afTairs  be  scrutinized ;  for  if  it  were  other- 
wise^  the  Court  might  be  called  on  to  unravel  all  the 
transactions  of  a  public  company,  in  order  to  ascertain 
precisely  what  part  of  its  assets  consisted,  from  time  to 
time,  of  capital  and  what  part  of  income  or  proBts. 
That  this  could  not  be  done,  and  that  the  only  mode  of 
determining  what  was  income  therefore  depended  en- 
tirely on  the  declaration  of  the  company  itself  as  to 
what  were  profits. 

Mr.  Shapter  and  Mr.  Haynes^  for  some  tenants  for 
life  of  shares  of  the  residue,  also  contended  that  the 
bonus  was  income,  and  not  capital. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  specific  legatee  is  not  en- 
titled to  any  portion  of  this  bonus.  The  general  prin- 
ciple of  the  cases  nobody  can  dispute,  that  bonuses 
which  accrue  after  the  death  of  a  testator,  upon  shares 
specifically  bequeathed  by  him,  belong  to  the  specific 
legatee.  About  that  there  can  be  no  question.  But 
here  the  state  of  the  case  is  this: — a  testator  specifically 
bequeaths  some  shares  in  the  Carron  Company  to  his 
sons,  and  he  dies  not  knowing  that  there  is  a  penny  due 

from 

(a)  26  Beav.  384.  (6)  20  Bern.  424. 
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from  him  to  the  company.  A  suit  is  instituted  shortly  1859. 
after  his  deaths  for  the  purpose  of  making  his  estate 
liable  for  what  must  be  called  misconduct  towards  the 
Carron  Compatty,  and  in  respect  of  which,  it  may  it  be  Staintoh. 
said,  his  residue  has  had  the  benefit.  That  suit  does 
not  come  to  a  final  decision  as  to  the  amount  due,  but 
at  the  hearing,  the  Court  determined  that  an  account 
must  be  taken  upon  a  certain  principle  in  order  to  ascer- 
tain what  was  due  from  his  estate  to  the  Carron  Com- 
pany. A  compromise  is  entered  into,  with  the  sanction 
of  the  Court,  between  the  company  on  the  one  hand, 
Bud  the  estate,  represented  by  the  executors,  on  the 
other.  By  this  the  amount  to  be  paid  to  the  company 
in  respect  of  their  claim  upon  the  estate  is  settled  at 
220,000/.  and  that  sum  is  accordingly  paid.  The  Court, 
being  called  upon  to  sanction  this  arrangement,  was 
bound  to  take  all  these  matters  into  its  consideration ; 
they  were  all  within  its  knowledge,  but  whether  they 
were  expressly  brought  before  it  by  affidavit,  I  do  not 
know.  The  Court  cannot  ignore  these  facts  because 
they  formed  the  ground  on  which  it  proceeded,  and  they 
must  have  been  brought  judicially  to  its  attention.  The 
Court,  then,  in  considering  the  propriety  of  the  compro- 
mise^ must  have  taken  into  its  consideration  this  very 
material  ingredient : — that  the  result  of  it  would  be,  to 
produce  a  bonus  on  the  shares  of  the  company,  and  that 
as  the  testator  possessed  101  shares,  a  very  large  portion 
of  the  220,000/.,  which  was  to  be  paid  out  of  the  tes- 
tator's estate  for  the  compromise,  would  come  back  to 
it  again  in  the  shape  of  a  bonus.  The  Court  wishing  to 
leave  the  parties  interested  under  the  will  in  exactly  the 
situation  in  which  they  were,  would  have  said,  if  nothing 
is  to  come  back  to  the  estate  from  the  company,  a  much 
smaller  sum  ought  to  be  paid.  About  47,000/.  is  re- 
turned, and  deducting  that  sum  from  the  220,000/.  you 
g«t  173,000/.  as  the  balance  actually  paid  by  the  tes- 
H  H  2  tator's 
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1859.  tator's  estate.  The  Coort  might  easily  have  said^  tb^ 
compromise  shall  be  entered  into,  but  on  the  footing 
that  nothing  is  to  come  back  to  the  estate  of  the  tes^ 
tator.  Can  that  alter  or  vary  the  rights  of  the  parties? 
If  the  Court. had  been  of  opinion  that  the  payment 
of  the  balance  and  the  abandonment  of  any  boHus 
was  the  only  basis  on  which  the  compromise  could  pro^ 
perly  be  entered  into,  or  if  the  com)mny  had  said  that 
this  form  of  compromise  was  the  most  convenient  to 
them,  would  that  have  altered  the  rights  of  the  parties  ? 
I  suggested,  during  the  argument,  that  this  mode  of 
making  the  compromise,  if  the  effect  of  it  be  to  give 
the  bonus  upon  the  10  shares  to  the  legatee,  will  prac* 
tically  be  nothing  more  than  transferring  a  part  of  the 
residue  to  the  specific  legatee.  It  is  tme  that  the 
money  passes  through  the  company,  but  suppose  the 
amount  to  be  4,700/.,  does  it  matter,  whether  the  actual 
bank  notes  which  are  paid  by  the  executors  out  of  the 
residue  to  the  Catron  Company  are  afterwards  handed 
over  to  the  specific  legatee,  though  it  is  easily  possibte 
to  conceive  that  such  might  be  the  case.  The  principle 
is  exactly  the  same,  it  is,  in  point  of  fact,  nbthing  more 
than  a  species  of  shuffling  of  the  cards,  by  which  fc 
certain  portion  of  the  residue  is  trtmsferred  to  ilie  spe- 
cific legatee. 

I  am  of  opinion  that  this  prevents  the  application  of 
the  cases  cited^  and  that  the  Court  would  not  have 
authorized  an  arrangement  in  such  a  form  as  trould 
indirectly  give  a  benefit  to  H  pi^rticuldr  legatee  to  the 
prejudice  of  others.  I  am,  therefore,  of  opinion  that 
the  bonus  must  be  held  to  belong  to  the  general  personal 

estate  of  the  testator  and  not  to  the  specific  legatee. 

I        ■      .1.  Ill  ■  I      » 

Note.— See  the  cases  in  the  note  to  GUle^f  ▼.  B«r/fy,  22  Bmv. 
p.  641,  and  LoCh  ▼.  Venablei,  pdi. 
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/n  re  THE  MEXICAN  AND  SOUTH  AMERICAN 
MINING  COMPANY. 

LUND'S  CASE. 

March  4. 

THE  ^'  Mexican  and  South  American  Mining  Com-  The  shares  of 
jMmy"  was  established  in  London,  in  1836,  for  *  <^o«|P*°y 
*       •'  '  '  were  trans- 

vuning  purposes  in  Mexico  and  South  America,    It  was  ferahle  by  de- 
what  is  termed  *'a  iorip  company**  having  no  deed  of  the  company'^ 

settlement,  the  only  regulations^  as  to  the  companvy  w"  in  aiffi- 
r    •  111-  .^  rrn  «^      -     cullics  and  a 

being  endorsed  on  the  scrip  certmcates.     The  company  few  days  be- 

was  established  prior  to  the   passing  of  "  The  Joint  ^^'^^  *"  V^f^ 
...  ^M  made  to 

Stock  Companies  Registration  Act  (a)/'  and  had  neither  wind  it  up, 

been  incorporated  by  act  of  parliament  nor  by  royal  S^ans^^ed  hL 

eharter.    Scrip  certificates  were  signed  by  three  direc-  shares  to  his 

tors.  And  were  trandferabie  by  delivery  ;   these  certi-  xhe  Court, 

ficates  stated,  thi^  the  holder  thereof  was  entitled  to  thinking  that 

•  o    i  1  n   ^  .1  the  transfer 

a  specified  number  of  shares  m  the  company.  was  not  bon& 

fidt,  Held  that 
it  was  inoperar 
Mr.  Lund  had  in  1863  and  1866  become  the  pur-  tive,  and  that 

chaser  ^d  was  tb^  holder  of  one  hundred  10/.  shares  ^as  a  con- 
in  tbe  company^  on  the  faith,  as  he  stated,  of  repre-  tributory. 
ventiUioos  as  jto  the  prosperous  condition  of  the  com* 
pwy.  ,Hf3  attended  a  meeting  on  the  6th  of  November, 
I857«  ^t  which  it  was  stated  (that  the  liabilities  of  the 
company  iji  England  were  113,000/.,  and  that  their 
assets  we^e  178,000/.^  leaving  ja  .surplus  of  66,000/.  It 
WfEip  aisp  stated,  Ihdt  billa  to  ^  large  amount  had  been 
accepted  by  tfie  directors  and  wet^e  about  to  hecome 
due,  aad  ihat  to  meet  these  bills  cash  must  be  provided 
9t  oncie.    It  was  proposed  to  make  a  ca]l  of  3/.  a  share ; 

but 
(a)  7  ♦  3  Vkt,  c.  lip. 
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1859.        but  no  conclusion  was  come  to,  except  that  a  meeting 

^^'^'"'^      of  the  shareholders  on  the  12th  of  November  should  be 

The  Mexican  ^^^'^^^  ^^  consider  the  expediency  of  winding  up  the 

AND  South    company. 

American 
Mining 

Company.  Qn  the  next  day  (the  7th  of  November,  1867),  Mr. 
Lund  8  Case.  2;^^^  transferred  his  shares  to  his  foreman,  WiViam 
Edward  Hipkins,  in  consideration  of  2s.  6d.,  who  ac- 
cepted the  certificates.  Mr.  Lund  told  the  secretary  on 
the  8th  of  November^  that  he  had  sold  his  shares,  but 
he  was  permitted  to  attend  the  meeting  of  the  12th  of 
November,  though  he  took  no  part  in  the  proceedings. 

On  the  12th  of  November  the  expediency  of  winding 
up  the  company  was  resolved  on ;  and  on  the  24th  of 
November,  an  order  for  winding  it  up  was  made. 

The  chief  clerk  placed  Mr.  Lund  on  the  list  of  con- 
tributories  for  one  hundred  shares,  and  Mr.  Lund  now 
moved  to  have  his  name  removed  from  the  list. 

The  affidavit  of  Mr.  Lund  (after  referring  to  the 
meeting  of  the  6th  of  November)  stated  as  follows:— 

"That  on  reviewing  the  whole  of  the  proceedings, 
and  not  liking  the  manner  in  which  the  said  company 
was  being  carried  on,  and  believing  that  the  directors 
were  acting  recklessly  in  the  management,  I  felt  that 
my  shares  were  of  little  or  no  value,  and  likely  to  be  a 
source  of  trouble  and  annoyance,  and  I  determined  to 
disconnect  myself  from  the  said  company,  to  sell  my 
shares,  and  submit  to  lose  my  paid-up  capital.  Oa 
my  arrival  at  my  place  of  business  on  the  morning  of 
the  7th  of  November,  1857,  I  sent  for  the  above-named 
William  Edward  Hipkins^  one  of  the  persons  in  my  em- 
ploy, and  told  him  I  held  in  my  hands  one  hundred  102. 
scrip  shares  in  the  Mexican  and  South  American  Com- 
pany, 
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pony,  on  which  all  the  10/.  had  been  fully  paid  up,  so        1859. 

that  no  further  call  could,  as  I  verily  believed,  be  made      ^^^^^^"^^ 

in  respect  of  them ;  my  reason  for  so  doing  was,  the  The  Mexicah 

assurance  I  had  received  to  that  effect  from  the  said    \'"'  South 

American 
Hyde  Clarke  and  the  statements  made  at  the  last-men-       Mining 

tioned  meeting.  That  I  then  related  to  the  said  William  ,  ^^'Vl'"'' 
Edward  Hipkins  the  whole  statement  of  the  affairs  of 
the  said  company,  as  placed  by  the  directors  of  the 
company  before  the  meeting  on  the  previous  day,  show- 
ing a  balance  of  65,000/.  after  all  their  liabilities  had 
been  met.  But  I  also  told  Wm.  E,  Hipkins^  that  I 
feared  this  statement  was,  to  a  certain  extent,  fallacious, 
and  that  I  believed  the  balance  in  favor  of  the  company 
would  prove  little  or  nothing,  that  the  directors  were 
trying  to  raise  money  to  meet  some  heavy  claims  falling 
due  in  a  few  days,  and  to  prevent  myself  from  being 
induced  to  make  any  further  advances  in  the  hope  of 
saving  my  capital  already  invested  in  the  concern,  I 
was  willing  to  put  up  with  my  present  loss  and  have 
no  further  connection  with  the  said  company.  That  I 
then  offered  to  sell  to  the  said  Wm.  Edw.  Hipkins  my 
said  one  hundred  fully  paid-up  shares  in  the  said  com- 
pany for  half-a-crown,  stating  at  the  same  time,  that 
ultimately  there  might  be  something  to  be  received  in 
respect  of  these  shares ;  but  that,  in  any  case,  he  Hipkins 
could  not  lose  by  them,  as  they  were  fully  paid-up 
shares. 


**  That  I  did  not  then  believe  that  there  would  be  any 
ultimate  loss  on  these  shares,  or  that  I  was  legally 
Kable  to  be  called  upon  to  contribute,  in  respect  of  my 
shares,  to  the  debts  of  the  company,  but  I  felt  that 
the  directors  might  press  me  to  share  their  loss  with 
them,  and  that  so  long  as  I  held  these  shares,  I  should 
be  constantly  liable  to  annoyance  from  such  applica- 
tions^ and  to  be  placed  in  the  unpleasant  position  of 

having 
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1859.  having  to  refuses  dUch  detiiatidsy  whieb,  Itnowitig,  ai  I 

^^v-^^  did,  some  of  the  directors  personaily,  I  should  have  felt 

The  Mexican  '^  t^lmost  imt^ossibte  to  do,  and  that  my  only  object  ia 

AND  South  selling  these  shares  was,  by  so  doingy  to  discoimeet  my* 

Mining  ^^'^  ^^'^  ^he  codipany  Hnd  get  rid  of  the  annoytince  of 

Company,  having  applications  made  to  help  the  directore,  as  I 

Lund'.Ca.b.  j^^^  ,^fo^  g^^gj     ^nj  J  farti^^r  say,  that  ttie  nid 

sale  60  made  to  the  said  Wm.  Edward  Hipkins  was  a 
bion&fide  sale  of  all  my  said  shares  in  the  «aid  oonpany, 
and  that  it  was  intended  to  pass  Md  did  actaaRy  pass 
all  my  right  and  interest  in  sach  shares,  and  duit  if,  at 
I  fully  anticipated,  some  small  amoamt  migfat  altimateiy 
be  received  on  account  of  them,  the  said  Wm.  Edioard 
Hipkins,  and  not  myspelf,  wooM  noat  decidedly  have 
been  the  person  to  receive  the  same,  «iid  cooid  not  knve 
been  called  upon  by  me  to  account  for  atay  partioa 
of  it." 


JtipkinSf  who  joined  in  the  affidnvit,  aaid,  that  the 
statements  in  the  affidavit  of  Mr.  Lund  were  ^  fully  aod 
substantially  true  and  correct,  and  that  the  sale  wai 
a  bonA  fide  sale.  That  he  believed  the  saM  WillMam 
Lund  was  desirous  of  relieving  himself  ftom  %11  «ppiiBa«- 
tfons  for  contributions  to  help  the  directors,  lie  havkig 
told  him  so  at  the  time  of  the  sate  to  him,  and  that  if 
«ny  profit  had  accrtied  on  the  shares  he  {^Hipkrn^ 
should  undoubtedly  have  considered  himself  entitled  to 
receive  and  demand  the  same.'* 

Mr.  Selwyn  and  Mr.  Hobhouse,  in  support  of  the  ap- 
plication to  remove  Mr.  Lund*s  name  from  the  list  of 
coiytribotories. 

First,  the  company  has,  without  the  airtbority  of  t 
royal  chartefr  or  act  of  parliament,  assumed  a  eorpsfrate 
character  and  the  right  to  issue  shares^  passiing  by  deli** 
very.     Such  an  association  is  illegal,  as  was  argued 

in 
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in  Batday*%  Ca$€(u)f  and  persons  who  have  been  in-       18S9. 
doced  to  take  fifaares  in  it,  on  the  misrepresentations  of      '^-^-''-^ 
the  company  and  its  officers,  are  not  liable  as  contri-  xbe  Muicas 

btttories;  BrockwelT*  Caseifi);  BelTs  Caseic);  Du-    a«d  South 
,     '  ,  '  ^  ^ '  Americav 

r4XHty$  Cauifi).  MiMiMo 

Company* 
Secondly.  By  the  common  contract  between  the  LuMa'tCABs. 
company  and  the  shareholders,  the  shares  were  transfer- 
able by  delivery,  and  it  was  stipulated  that  a  shareholder 
should  have  the  right  of  getting  rid  of  his  liability  by  a 
transfer  of  the  shares.  Mr.  Lund  incurred  his  liability 
simply  by  the  transfer  to  him,  he  had,  therefore,  a  right 
to  get  rid  of  it  by  the  same  means.  Thk  was  held  in 
SuUon*€  Case{e);  FeniCs  Case  {J);  Birch's  Case  ((f); 
Jessapp's  Case  {h) ;  and  see  Be  Pass's  Case,  before  the 
Lords  Justices^  27th  July,  1859. 

The  Btate  of  the  concern  and  of  the  liabilities  of  the 
cotnpany  are  immaterial.  No  question  arises,  upon  a 
grinding  up,  as  to  the  liabtRties  of  shareholders  as  re- 
gards creditors,  but  onfy  those  between  the  contributories 
inter  se,  and,  tipon  the  sale  and  transfer  of  the  shares  to 
HipkinSf  he  alone,  by  the  partnership  contract,  became 
liable  to  all  the  liabilities  and  entitled  to  all  the  i)enefits 
of  the  concern. 

Mr.  Lund  kmd  a  right  to  get  rid  of  a  liability  to  which 
lie  was  ionly  subject  so  loiig  as  he  held  the  shares.  The 
case  is  wn^ikfgovR  to  that  of  the  assigjiee  of  a  leasehold, 
•who  ooniiniies  liable  on  the  covenants  so  long  only  as 
iie  iremainB  ussignee.  He  is  jastified  in  assigning  to  a 
{MMiper;  and  in  Rowley  v.  Adams  {%)  Lord  Cottenham^ 
after  referring  to  Ornlow  <v.  C(prrie(A),<aB  sbewiog  that  the 

assignee 

(fl)  26  Bttw.  177.  if)  4  Be  G.,  M,  *  G,  285. 

(fr)  4  Drewry,  205,  and  see  2  (g)  2  DeG.Sf  Jones,  10. 

De  Gex  4-  Jmes,  p.  283.  (A)  2  De  G.  Sf  Jones,  638. 

(c)  22  heatf.  35.  (i)  4  Jkfy/..^-  Cr,  584. 

((/)  26  Bean,  268.  (k)  2  Madd.  330. 
(e)  3DeG.^;Sin.  262. 
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1859.       assignee  of  a  lease  had  a  moral  as  well  as  a  legal  right 

^^"^^^^      to  relieve  himself  from  the  obligations  of  the  covenants 

Thb  Mbxicah  ^^  ^  lease,  held,  that  executors  were  personally  liable  for 

AMD  South    not  having  taken  steps  to  get  rid  of  their  testator's 

Miming      liability  as  assignee  of  a  leasehold,  aflet  having  been 

CoMPAMT.     directed  by  an  order  of  the  Court  so  to  do, 
Lomd'sCabb. 

Mr.  B.  Palmer  and  Mr.  Roxburgh  for  the  Official 
Manager,  and  Mr.  Sauthgate,  for  the  creditors'  repre- 
sentative, were  not  heard. 


The  Master  of  the  Rolls. 

I  am  satisfied,  on  the  statement  of  Mr.  Lund  himself, 
that  this  was  not  a  bond  fide  sale  of  the  shares.  I  am 
satisfied  that,  not  being  able  to  dispose  of  them  in  the 
market,  he  sold  them  to  a  person  entirely  under  his 
own  control,  for  the  express  purpose  of  getting  rid 
of  his  liability.  The  case  of  Ex  parte  Jessopp  (a)  puts 
it  on  the  bona  fides  of  the  sale,  and  where  there  is  a 
bond  fide  sale,  the  Court  will  act  on  it;  but  if  the  trans- 
action is  tainted  with  anything  unfair^  the  Court  will  not 
recognize  the  transfer. 

In  Jes8opp*8  Case,  a  shareholder  of  the  company  had 
proposed  that  the  company  should  be  wound  up ;  but 
an  arrangement  was  made  for  the  resuscitation  of  the 
company  through  Mr.  Sherridan.  Jessopp  disapproved 
of  it,  and  thought  the  company  ought  to  be  wound  up. 
Lord  Justice  Turner  says(i), the  appellant  ''was  in  this 
position :  the  majority  of  the  directors  determined, 
against  his  will,  to  adopt  the  arrangement,  and  he  had 
no  remedy  but  to  transfer  his  shares  or  to  wind  up  the 
company.''     Under  these  circumstances  he  transferred 

bis 

(o)  2  D«  Gex  4r  Jana,  638.  (6)  Page  649. 


Lund's  Case. 
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his  shares  to  Spence^  as  nomiDee  of  SAerridah,  who  was        1859. 

a  responsible  person.  ^-•^^%i^ 

In  re 
The  Mexican 
This  is  quite  a  different  case.    On  the  6th  of  Novem-    and  South 

her  it  was  proposed  to  wind  up,  and  the  order  for  that       Mininq 

purpose  was  actually  made  on  the  24th ;   but  in  the     Compant. 

roeantime  Mr.  Lund  sells  his  shares  to  his  foreman, 

who  had   been   twenty  years  in  his  service,  for  the 

express  purpose  of  getting  rid  of  his  liability.    That 

cannot  be  treated  as  a  bond  fide  sale ;  it  is  different 

from  a  sale  in  the  market;   this  case  therefore  rests 

where  it  was  before  the  transfer.     I  concur  in  the  ob-* 

serrations  of  Lord  Justice  Turner,  that  the  question  is, 

whether  there  has  been  a  band  fide  getting  rid  of  shares; 

I  do  not  think  this  was.    Lund  is  therefore  liable  as  a 

contributory. 


ARMSTRONG  r.  STORER.    (No.  2.) 

BAZALGETTE  r.  ARMSTRONG. 

ARMSTRONG  v.  JEFFREYS. 


March  24» 


It/TESSRS.  KINDERSLEY  &  Co.  acted  as  so-  The  costs  of 
"^  licitors  in  these  suits  for  William  Oordon  (one  were"in*1857 

of  the  executors  of  the  testator)  down  to  his  death  in  ordered  to  be 
May,  1837,  but  they  were  not  concerned  for  his  admi-  out  of  a  fund 
nistrator  Jeffreys,  against  whom  the  suits  had  been  *°  Court,  and 

revived.  was  directed 

to  be  paid  to 
the  parties 
They  also  acted  as  solicitors  in  the  suit  for  Anthony  entitled.    So* 
_  _       /      _.  __.     ,     ,      «  A  i-,  J  ucitors,  who 

Moms    atorer,    Elizabeth    Storer,  Ann   Storer  and  had  acted  for 

Margaret  Storer,  down  to  August,  1840,  but  they  took  ^J^^""^ 

no  1840,  had  no 
notice  of  the 
order,  and  their  costs  had  been  omitted  in  the  taxation.     Upon  their  petition,  these 
costs  were  ordered  to  be  taxed  and  paid  by  the  parties  to  whom  the  residue  of  the  fund 
had  been  paid  over. 
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DO  iNTOceedingi  for  tbem  after  tlMtt  time;  tboqgb  tii^ 
were  not  formally  discharged. 

By  the  decree  far  further  <lireGJtioo0,  made  on  fbe 
2uA  of  August,  1868,  the  «oeto  «f  all  parties  of  the  ml 
suits  weve  ordered  io  te  taxed  aAd  paid  oat  of  the  fimA» 
ia  Court, 

The  costs  of  the  Dafeadants  Anihmy  UerwU  S4mr, 
Elizabah  Sior^r,  Ann  Si^rer,  Mar^wef  Siarer  wA 
Evdf/n  BtMudgBtu  w^ro  evdaned  to  be  paid  to  Mr« 
Oeorge  Burrcw  Gregory  (who  was  staled  ki  the  den^rte 
to  be  their  solioitor) ;  but  no  direction  w9fi  givea  as  la 
the  payment  of  WiUiam  Gordon's  <ost3;  mid  Ibe  m- 
sidue'of  the  funds  in  Court  were  ordered  to  be  fa>d  to 
the  Plaintiff  ilrm^^roR^  and  the  Defendant  Bwalgtttf: 
and  any  of  the  parties  were  to  be  at  liberty  to  apply  to 
this  Court  as  they  might  b%  advised. 

The  costs  were  taxed  aod  paid,  but  they  did  not 
include  the  costs  of  Messrs.  Kindersley  Sc  Co.,  who 
were  not  aware  of  the  proceeding.  The  residue  was 
paid  over,  aa  cGrecied  by  the  order,  to  Armstrong  and 
Bazalgeitte, 

Until  November,  1858,  Messrs.  Kindersky  &  Co.  had 
not  become  aware  of  the  proceedings  which  bad  taken 
place  in  the  suits,  but  they  then  ascertained  ^hat  one  of 
the  firm  of  Messrs.  Gregory  (the  solicitors  of  Mr.  Bo" 
zalgette)  had  acted  as  solicitors  for  the  four  Storers, 
though  no  order  had  been  obtained  to  change  ;3olicitor8. 

Messrs.  Kindersley  presented  the  present  petition, 
praying  a  reference  to  the  Taxing  Master  to  tax,  as 
between  solicitor  and  client,  the  costs  of  the  late  De- 
fendant WiUiam  Gvrdon  of  the  first  and  aecond  above- 

jneatioQfid 
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mentioned  suits,  and  the   costs   of  the    Defendants       1859. 
Anthony  Morris  Storer,  Elizabeth  Fanny  Storer,  Ann 
Storer  and  Margaret  Storer  incurred  in  the  second 
above-mentioned   suit  in  and  prior  to  the  month  of      Storer. 
August^  1840;    and  that  the  amount  of  such   costs,    ^ 
when  taxed,  m*ght  be  paid  to  them  by  Armstrong  and  «. 

BazalgeUe,  A«.t.o«o. 

Armstsoho 

V. 

Mr.  Osborne  and   Mr.  Wobtenholme,  in  support  of     J>^»»«^"- 
the  petition,  cited  JEzart  v.  Lister  (a). 

Mr.  Lloyd  and  Mr.  Stevens,  iontrd. 

The  Master  of  the  Kolls  ordered  the  taxation,  as 
between  solicitor  and  client,  of  the  costs  of  the  De- 
fendants Anthony  Morris  Storer,  Elizabeth  Storer, 
Ann  Storer  and  Margaret  Storer  incurred  in  the 
second  suit  in  and  prior  to  the  month  of  April,  1840, 
and  the  costs  of  this  application,  and  that  the  amount 
sbould  be  paid  by  Armstrong  and  Bazalgette  out  of 
the  funds  io  their  hands.  But  no  order  was  made  as 
to  the  costs  of  William  Gordon,  the  decree  not  having 
made  provision  for  the  payment  of  his  costs  to  any 
eolicitor  (h)* 

(«)  5  Btev.  5S5.  (h)  Reg,  Ii6.  185S,  A,,foL  1272. 
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Re  THE  MEXICAN  AND  SOUTH   AMERICAN 
COMPANY. 

In  re  ASTON. 

May  12. 

Where  a  wit-    T^HIS  company  was   formed  in   1835,  without  any 

nets  objecte  to    X      j^^j  ^f  gettlement :   it  was  neither  incorporated 

answer,  on  the  '  •  •        j 

ground  that      by  charter  or  act  of  parliament^  nor  was  it  registered 

wSto^^''"*  under  the  7  &  8  Vict.  c.  US. 
penalties,  he 
must,  in  many 

theon1**on*  '^^^  shares  passed  by  delivery,  the  certificates  issued 
to  determine*  by  the  directors  stating,  that  "  the  holder  of  this  cer- 
bSt^whl1!'\he '  tificate  having  paid  6/,  to  the  directors  of  the  Mexican 
facts  disclosed   Qj^d   South   American    Company,   will    be   entitled  to 

J^JTas  t^hil^  shares  on  his  making  the  following  payments,"  ic. 
liability,  the 
Court  must 

^*A  joint  stock      The    undertaking   proved    unsuccessful,    the   whole 

company  capital  was  lost,  and  in  the  month  of  November,  1867, 

whose  shares  ^  .     i.         •    j.  ^i  j 

are  represented  an  order  was  made  for  windmg-up  the  company  under 

?  *^/T^,  the  1 1  &  12  Vict.  c.  45,  and  the  12  &  13  Viet.  c.  10& 
ferable  by  de-  '  i.  i_     t      i       r 

livery,  is  not     The  official  manager,  having  learnt  from  the  books  of  a 

"e^nTcom^T    deceased  broker  of  the  sale  by  him  of  a  number  of 

monlaw.         shares,  applied  to  the  purchaser's  broker  for  the  name 

company  "^"^^  of  the  purchaser,  and,  being  unable  to  obUin  it,  he 

established       summoned    the    purchaser's    stock   broker  before  the 

without  act  or  .         i  .    i       i  j     •  •  j 

charter  in         Examiner  to  produce  his  books  and  give  evidence. 

1835,  and 

prior  to  the 

Joint  Stock  ^he 

Companies 

Registration  .     ,      t      i.  u  u  » 

Act  (7  &  8  Vict,  c,  110),  does  not,  upon  an  alteration  m  the  shareholdera  subseqneiu 

to  that  act,  require  registration. 

The  case  of  Blundell  v.  Winsor  (8  Sim,  60),  commented  on.  -       ,        ,    u  ;i 

A  stockbroker  held  bound  to  discover  the  names  of  the  persons  for  whom  he  hsa 
purchased  shares  in  a  joint  stock  company  which  had  neither  been  incorporat^,  char- 
tered or  registered,  and  which  was  regulated  by  no  deed  of  settlement,  and  whose 
•hares  passed  by  delivery. 
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The   stock   broker  accordingly  attended,   and   the        ]g59. 
following  examination  took  place : —  ^-^•v-^ 

Question.   Have   you    ever   bought  any   scrip  cer-  TheMexicah 
tificates  or  shares  in  the  Mexican  Company  f  Ambeicak 

COMPAMT. 

Answer,  Never  for  myself ;  and  as  I  am  advised  the   /«  f^  Anoir. 
company  is  illegal,  and  that  I  may  render  myself  liable 
to  criminal  or  penal  proceedings,  I  decline  further  to 
answer  the  question. 

Question.  Have  you  ever  purchased  any  scrip  cer- 
tificates for  any  other  person  ? 

Answer,  I  decline  to  answer,  fearing  the  conse- 
quences, as  stated  above,  from  the  illegality  of  the 
company's  proceedings  throughout.  I  have  no  scrip 
certificates  or  shares  in  this  company  in  my  possessioa 
at  this  time. 

Question.  Have  you  had  any  of  those  scrip  certifi- 
cates or  shares  in  your  possession  at  any  time  since 
Ist  November,  1857  ? 

Answer.  I  decline  to  answer  the  question. 

A  motion  was  now  made,  on  behalf  of  the  official 
manager,  that  the  broker  might  attend  the  Examiner  at 
his  own  expense,  and  submit  to  be  further  examined,  or 
be  committed  for  his  contempt. 

Mr.  JR.  Palmer  and  Mr.  Roxburgh  in  support  of  the 
motion.  The  witness  is  bound  to  answer  these  ques- 
tions ;  he  says  "  he  is  advised  that  the  company  is 
illegal,  and  that  he  may  render  himself  liable  to  criminal 
or  penal  proceedings ;"  but  he  cannot  deprive  a  party 
of  his  right  to  his  testimony,  by  simply  saying  that  the 
company  is  illegal.  That  is  a  matter  of  law,  on  which 
the  Ck>urt  must  express  its  opinion  as  to  whether  it  would 

or 
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1 869.  or  would  not  entail  penal  ooftaequences.  As,  for  instniicey 
^•^^>^^^  if  a  witness  were  to  say,  "  I  declkiB  to  answer  that  qoea- 
Tbb  Mbxicaii  ^ion,  because  it  may  shew  that  five  years  ago  I  exercised 
AMD  South  an  office  without  first  taking  the  oaths;"  the  judge  would 
be  able  to  say  as  matter  of  law,  "  That  cannot  subject 
yon  to  penal  consequences,  by  reason  of  the  snbaeqiient 
Indemnity  Acts;"  The  King  of  the  Two  Sidliee  y.  TFiUr 
e0x(a).  Here  it  is  plain  that  the  witness  would  subject 
himself  to  no  penalties  whatever.  The  Bubble  Act 
(6  Geo.  1,  c.  18,  ss.  19,  20),  making  (s.  19),  "the  acting 
or  presuming  to  act  as  a  corporate  body  or  bodies,  and 
the  raising  or  pretending  to  raise  transferable  stock  or 
stocks,  and  the  transferring  or  pretending  to  trmnsfior  or 
assign  any  share  or  shares  in  such  stock,''  illegal  and 
void,  and  declaring  (s.  20),  that  the  ^'  furthering,  eouate* 
naneing  or  proceeding  in  any  such  unlawful  undertaking 
or  attempt,  to  be"  a  public  nuisance,  has  been  repealed 
by  the  6  Geo.  4,  c.  91.  Independent  of  that  act,  it  is 
no  ofience  at  common  law ;  The  King  v.  Webb  (i) ;  Hqr- 
rison  v.  Heathorne  (c) ;  Sheppard  v.  Oxenfard^d),  in 
which  the  demurrer  to  the  bill  was  over-ruled  by  the 
Lords  Justices.  The  witness  is  no  shareholder  himself, 
and  ''there  is  no  privilege  against  disclosing  matters 
within  the  knowledge  of  the  party  merely  because  it 
might  subject  other  persons  to  punishment"  (^). 


Mr.  Southgate  for  the  creditors'  reprc^entativa 


Mr.  Edward  Jamesy  Mr.  Selwyn  and  Mr.  J.  J.  Aston 
for  the  stockbroker,  A  witness  is  not  bound  to  answer  as 
to  any  facts  which  may  tend  to  criminate  him,  or  subject 
him  to  penalties  or  forfeitures ;  Phillips  on  EtHdence'(f) ; 
Taylor  on  Evidence  {g) ;  Garbett^s  Case  (A).  This  pro- 
tection 


(a)  1  S'm,  N.  S.  p.  330. 
(6)  U  Etui,  406. 
(c)  6  Man.  4^  a.  81. 
id)  1  Ki^  Sf  J.  491. 
(e)  iSim.N.S.  p.  329. 


if)  Fol.  2,  p.  48r{lOrt  erf.) 
ig)  Pagtl\tki2nda.) 
(A)  1  &fi. CO. 286;  iO. 
^  K.  474. 
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tection  extends  to  every  link  in  tbe  chain  of  proof;        1859. 
MaecaUum  ▼.  Turton  (a) ;  and  in  a  doubtful  case,  the      ^-•^^-^^ 
Court  will  not  expose  the  witness  to  the  risk  which  he  x^g  Mbxicam 
may  incur  by  answering ;  Nebne  v.  Newton  (J).     It  is    ^^^  ^^^^ 
for  the  witness  to  determine  whether  his  answer  may     Company. 
tend  to  criminate  him ;  Fisher  v.  Ronalds  (c);  and  faith   In  re  Asrow, 
must  be  given  to  his  oath,  for  if  it  were  otherwise,  the 
statements  necessary  to  prove  his  exemption  would,  of 
themselves,  expose  a  witness  to  the  peril  which  he  sought 
to  avoid.      Here  the   witness  has  stated   enough   to 
protect  him  against  giving  the  discovery;   Short  v. 
Merder  (rf). 

But  the  risk  in  this  case  is  not  imaginary ;  the  com- 
pany is  altogether  an  illegal  association  at  common 
law.  It  professes  to  create  shares  transferable  by  deli* 
very,  and  to  place  the  holders,  for  the  time  being,  of 
the  scrip  certificates  in  the  precise  situation,  and  to  give 
them  all  the  rights  and  expose  them  to  all  the  liabilities 
of  the  prior  possessor.  This  can  only  be  done  by  an  act 
of  parliament  or  by  royal  charter. 

In  Duvergier  v.  Fellows  (e),  a  company  was  projected 

for  working  a  patent,  and  to  consist  of  10,000  shares 

transferable  and  assignable  and  without  a  charter,  it  was 

held  illegal,  for  ^*  the  acting  as  a  corporation  without 

charter  from  the  crown  is  contrary  to  law"(/).   In  giving 

judgment  in  that  case  the  Court  said :  ''  Although  the 

statute  of  6  Geo.  1,  c.  18,  is  repealed,  the  common  law 

relating  to  such  schemes  is  expressly  reserved  by  the 

repealing  statute ;  and  no  one  doubts,  if  it  can  be  shewn, 

as  it  easily  may,  that  such  schemes  are  fraud  traps  and 

injurious  to  the  public  welfare,  that  the  forming  of  them 

is 

(a)  2  Yaunge  if  Jer,  183.  {d)  2  De  Get  ^  Smale,  635. 

(6)  2  Younge  4-  Jer.  186,  n.  (e)  5  Bing,  248. 

(0  \2C.B.Rep,  762.  (/)  Ibid.  p.  268. 
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]8/)9.       1^  A^  indictable  offence  ftt  the  common  law."     .     .    • 

^^-^v-^^      «  Persons  who,  without  the  sanction  of  the  legislatarej 

The  Mexican  P^'^s""^®  *o  ^c'  ^^  a  corporation,  are  guilty  of  a  contempt 

AND  South    of  the  king,   by  usurping  on  his  prerogative,"  which 

American  »        •/  r     o  f         o 

CoMPANr.      "'s  considered  as  a  criminal  act"  (a).     In  Blundell  v. 

In  re  Aston.    Winsor  (6),  the  Vice-Chancellor  of  England  expressed  a 

similar  opinion  on  the  illegality  of  such  a  company,  and 

held,  that  a  joint-stock  company,  the  shares  in  which 

were  made  assignable  at  the  discretion  of  the  holders, 

was  illegal  and  fraudulent,  because  it  trenched  on  the 

prerogative  of  the  king,  and  held  out  that  the  shares 

could   be  assigned  without  any  control  or  restriction 

whatever  (c).     Dealing  in  such  shares  is  or  may  be  an 

illegal  transaction,  and  "  trafficking  in  these  shares  may 

have  been  illegal  at  common  law;"  Josephs  v.  Pe- 

hter  (d)  and  Jackson  v.  Cocker  (e). 

Secondly.  The  sale  of  shares  in  this  company  is  also 

illegal  under  the  Joint  Stock  Companies  Act,  1844  (7&  8 

Vict.  c.  110).     Although  the  company  was  established 

in  1835,  still  this  act  applies  to  it,  for  upon  the  death 

of  any  holder  of  shares,  and  upon  every  transfer,  a  new 

partnership  was  created  by  the  death  of  the  shareholder 

or  the  introduction  of  a  new  partner,  and  as  that  took 

place  constantly  after   1844,  the  company,  on  each 

occasion,  came  within  the  operation  of  the  7  &  8  VicL 

c.  110.     By  the  26th  section  of  this  act,  it  is  unlawful, 

until  a  certificate  of  complete  registration  has  been 

obtained  and  the  subscriber  duly  registered,  to  sell  any 

share  therein,  and  every  person  entering  into  a  contract 

for  the  sale  of  such  share  is  liable  to  a  penalty  of  10/. 

The  broker  is,  therefore,  not  bound  to  incur  such  a 

liability. 

Thirdly. 

(a)  5  Bing,  p,  268.  (</)  3  Barm,  if  Cr.  p.  644. 

(b)  8  Sim.  601.  (e)  4  Beav.  p.  64. 
(f)  /6./>p.  612,  613. 
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Thirdly.     It  is  possible,  that  the  misrepresentations 
made  upon  the  establishment  and  in  the  proceedings  of 
the  company,  as  to  the  shares  being  legally  transferable  j^^  Mbxicav 
by  delivery,  may  be  considered  a  fraud  upon  the  public,    ^J^^  Sooth 
and  that  the  trafficking  in  such  shares  is  an  indictable     Company. 
offence ;  Josephs  v.  Pebrer  (a) ;  Duvergier  v.  Fellows  (b) ;   In  re  Aaiow. 
Blundell  v.  Winsor  (c).    They  also  referred  to  Barclay's 
Case(d). 


The  Maoter  of  the  Kolls. 

I  entertain  no  doubt  upon  this  question. 

There  are  three  grounds  upon  which  it  is  alleged  by 
this  gentleman  that  he  is  not  bound  to  answer  the  ques- 
tions put  to  him.  The  first  is,  that  this  association  is 
illegal  at  common  law.  The  second,  that  he  would  incur 
penalties  under  the  7  &  8  Vict.  c.  110.  And  the  third 
is,  that  he  may  have  made  misrepresentations  as  to  the 
law  which  have  induced  persons  to  enter  into  engage- 
ments which  may  make  him  liable  to  a  criminal  indict- 
ment. Now  the  first  point  raises  the  question,  whether 
the  witness  is  to  determine  the  law  as  to  his  liability  to 
any  penalty.  I  do  not  doubt  the  accuracy  of  the  obser- 
vation in  the  case  cited,  that  in  a  great  number  of  in- 
stances the  witness  himself  must  be  the  only  person  to 
determine  that  point,  but  certainly,  where  all  the  facts 
relating  to  it  are  brought  before  the  attention  of  the 
Court,  then  I  am  of  opinion  that  it  is  for  the  Court  to 
determine  it,  because  it  is  a  mere  question  of  law,  and 
4Hich  is  the  case  upon  the  present  occasion.  I  therefore 
proceed  to  examine  the  law  of  the  case,  and  to  inquire 
whether  the  witness  incurs  any  liability  sufficient  to 
justify  him  in  his  refusal  to  answer  the  question.    The 

first 
(a)  3  Bam,  4  Cr.  639.  (c)  8  Sim.  601 . 

(6)  5  Bing,  248.  (d)  26  Bcw.  177. 

Il2 
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1859.  ^rst  argument  is,  that  this  association  is  illegal  at  com- 
^•^^^f^^  men  law,  totally  independent  of  any  statote.  Two 
The  NfExicAN  grounds  are  adduced  in  support  of  this  proposition,  the 
AND  South  first  is,  that  it  is  illegal,  at  common  law,  for  a  society  of 
Company,  persons  to  act  as  a  corporation  without  the  royal 
Jit  re  Aston,  charter,  and  I  am  disposed  to  assent  to  that  proposi* 
tion ;  but,  in  this  case,  I  am  at  a  loss  to  discover  any- 
thing that  amounts  to  acting,  or  assuming  to  act,  as  a 
corporation.  It  is  very  difficult  to  define  accurately 
what  is  meant  by  "  acting  as  a  corporation,'*  but  if  the 
illegality  be,  that  they  do  without  the  royal  charier  that 
which  requires  a  royal  charter  to  enable  them  to  do, 
it  can  only  mean  doing  those  things  which  alone  they 
would  be  empowered  to  do  by  the  royal  charter,  and 
these  are  nothing  more  than  powers  to  sue  and  be 
sued  under  a  particular  name,  to  have  a  common  seal, 
and  matters  of  that  description.  I  look  in  vain  to  find 
that  this  company  has  done  anything  of  that  description. 
In  Duvergier  v.  Fellows  {a),  it  was  admitted  by  the 
demurrer  (as  was  observed  by  I%ndal,  C.  J.,  in  Harrison 
V.  Heathome (b)),  that  the  company  intended  to  act 
as  a  corporation,  consequently  it  was  open  to  that  ob- 
jection. It  is  also  to  be  observed,  that  that  case  was 
subsequently  affirmed  by  the  House  of  Lords  (c)  upon 
the  ground  of  the  illegality  of  the  assignment  of  a  patent 
to  more  than  six  persons,  without  any  opinion  being 
pronounced  upon  the  illegality  of  the  company,  upon 
which  it  had  been  put  in  the  Court  of  Common  Pleas  by 
Chief  Justice  Best, 

The  other  ground  is,  that  there  is  an  indefinite  assign- 
ment of  shares.  I  have  listened  in  vain  for  any  case,  or, 
indeed,  for  the  statement  of  any  principle,  whereby,  at 
common  law,  and  independent  of  any  statute,  a  partner; 

ship 

(a)  5  Bing.  248.  (r)  1  CL  4  Fin.  39. 

(6)  6  Man,  4*  Gr.  138. 
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ship  between  persons  who  agree  among  themselves  that        1859. 
their  shares  shall  be  legally  assignable  in  perpetuum,  or      ^■^^/'"^^ 
indefinitely  assignable^  is  absolutely  void  and  illegal.  .j<^^  Mbxican 
I  find  no  case  which  determines  it,  and  no  principle  on    and  South 
which  it  can  rest,  nor  am  I  able  to  conjecture  why  such     Company. 
an  association  should  be  void  at  common  law.     It  does  In  re  Aston, 
not  appear  to  me  to  offend  against  society,  or  to  injure 
any  class  of  individuals,  and,  therefore,  unless  bound  by 
distinct  authority,  I  should  not  be  the  first  judge  to  hold 
that  such  an  association  was  void  at  common  law. 

But  I  find  that  the  very  point  came  before  the  Court 
in  Harrison  v.  Heaihorne  (a),  in  which  the  judges  dis- 
tinctly held  that  such  an  association  is  not  illegal  at 
common  law.  In  opposition  to  this,  I  am  referred  to 
BJundell  v.  Winsor  (6),  which  is  the  only  other  decision, 
and  comes  very  near  to  this  case;  and,  singularly 
enough,  was  a  decision  upon  the  same  association  as 
that  in  Harrison  v.  Heaihorne  (a).  Upon  referring  to 
the  Vice-Chancellor's  judgment,  I  think  it  is  clear  he 
proceeded  upon  this  ground  and  that  this  must  have 
been  the  view  that  he  took  of  the  case  : — that  the  com- 
pany was  nothing  more  than  a  fraudulent  attempt  by 
various  persons  for  their  own  benefit  to  draw  in  others 
to  subscribe  to  an  association  under  pretence  that  they 
could,  at  any  time,  get  rid  of  their  liability  and  dispose 
and  so  make  a  profit  of  their  shares.  No  doubt,  if  that 
were  established,  it  would  be  a  fraudulent  and  void 
association. 

These  are  the  words  that  he  uses  (c):—"  The  fair 

inference  to  be  drawn  from  the  provisions  of  this  deed 

is,  that  certain  persons  are  to  form  a  company,  which 

might  be  increased  to  an  unlimited  extent,  and  that  the 

shareholders 

(a)  6  Man,  if  Gr,  81.  (c)  8  Sim.  612. 

(6)  B  Sim,  601. 
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1859.  shareholders  were  to  have  the  power  of  transferring 
^-^^/^      their  shares  to  whomsoever  they  pleased,  without  any 

The  Rexican  ^^^^  °^  control ;  the  deed  thereof  necessarily  represents, 
AND  South  that  the  persons  who  should  assign  their  shares  wonld 
Company.     S^^  ^^^  ^^  ^'1  ^^^  liabilities  attached  to  them,  and  that 

In  re  AsTotr.  the  persons  who  should  take  their  shares  would  take 
them  just  as  the  assignors  held  them.  It  is  clear,  how- 
ever, that  this  could  not  be  done.  In  my  opinion,  there* 
fore,  the  deed  held  out  to  the  public,  as  an  inducement 
to  them  to  become  partners  in  the  working  of  these 
imaginary  gold  mines,  a  false  and  fraudulent  repre- 
sentation that  they  might  continue  partners  in  the 
undertaking  just  as  long  as  they  pleased,  and  then  get 
rid  of  all  the  liability  that  they  had  incurred,  by  trans- 
ferring these  shares  to  some  other  person.**  Then  at 
the  end  he  says  this: — ''The  undertaking  in  question 
appears  to  have  been  a  wild  project,  entered  into  by 
speculative  persons  for  the  purpose  of  deluding  the  weak 
portion  of  the  public  of  this  country,  who  too  often 
allow  themselves  to  be  gulled  by  any  specious  scheme 
that  holds  out  a  prospect  of  gain,  and  what  it  stated  to 
have  taken  place  with  regard  to  it  might  have  been 
reasonably  expected,  namely,  that  all  the  capital  has 
been  expended  and  no  profits  realised,  but  debts  and 
liabilities  incurred  to  a  large  amount." 

If  that  was  so,  there  was  a  ground  upon  which  that 
judgment  might  be  supported ;  but  if  it  proceeded  upon 
the  other  ground  exclusively,  then  I  am  of  opinion  that 
it  is  at  variance  with  the  case  of  Harrison  v.  Heathom, 
which  I  should  feel  disposed  to  follow. 

That  being  so,  and  this  company  not  being  void  or 
illegal  at  common  law,  the  next  question  to  be  con- 
sidered is,  whether  any  penalty  can  be  incurred  under 
the  7  &  8  Vict.  c.  110.    The  26th  section  puU  this 

restriction 
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mtriction  od  the  disposal  of  the  shares  of  joint  stock        ]85g. 
companies  to  which  that  statute  is  applicable:  "And      ^^v-^^ 
further,  with  regard   to  subscribers  and  every  persoq  Xhe  Mtxicau 
entitled  or  claiming  to  be  entitled  to  any  share  in  any    and  South 
joint  stock  company,  the  formation  of  which  shall  be     CoufIIx! 
commenced"  (it  is   important  to  notice  those  words)   In  re  Aaron. 
"aaer  the  1st  day  of  November,  1844,"  that  they  shall 
not  dispose  of  their  shares  until  the  company  shall  have 
obtained  a  certificate  of  complete  registration  under  a 
certain  penalty*    The  question  is,  whether  this  company 
is  a  company  "  the  formation  of  which  wa$  commenced 
after  the  Ut  of  November,  1844."     Well,  in  ordinary 
parlance,  if  you  asked  when  the  formation  of  this  com- 
pany was  commenced,  you  would  be  told  that  it  was 
commenced  in  1835.     It  was  then  called  "  The  Mexican 
and  South  American  Company,"  and  it  has  professed  to 
carry  on  its  business  ever  since  under  the  same  name. 

Now  what  did  the  act  of  parliament  mean  by  the 
words  ^  the  formation  of  which  shall  be  commenced  after 
November,  1844  ?"  I  am  of  opinion  that  it  meant  what 
in  ordinary  language  is  meant  by  those  words,  and  that 
it  bad  not  such  technical  meaning  as  this : — that  the 
moment  an  alteration  was  made  in  the  existing  partner- 
ship, by  a  variation  in  one  of  its  members,  subsequently 
to  the  passing  of  this  act,  it  was  to  be  treated  as  a  new 
partnership  and  to  come  within  the  provisions  of  this 
act:  I  am  of  opinion  that  the  act  does  not  provide,  that 
in  sach  a  case,  the  partnership  must  be  provisionally 
registered  and  subsequently  completely  registered,  and 
that,  unless  those  acts  were  performed,  any  person  who 
entered  into  a  contract  for  the  sale  of  shares  in  it  in- 
curred the  penalty  mentioned  in  this  clause.  I  am  of 
opinion  that  the  insertion  of  the  two  words  "  con> 
mencement  of"  shews  the  distinction  between  "the 
formation  of  a  company"  and  "  the  commencement  of 

the 
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the  formation  of  the  company/'  and  that  distinct  words 

were  used  in  order  to  point  out  that  it  was  not  intended 

The  Mexican  ^^^^  ^^  accidental  variation  in  the  number  of  the  mem- 

AND  South    bers  of  the  company  should  create  a  new  contract  within 

Company.      ^^^  provisions  of  this  act.     Entertaining  no  doubt  on 

In  rt  AtTON.   this  subject,  I  am  of  opinion  that  under  that  act  no 

penalties  whatever  are  incurred. 

Then  the  only  remaining  ground  adduced  on  behalf  of 
the  refusal  of  the  witness  to  give  his  evidence  was  this, 
that  a  representation  may  have  been  held  out  by  him  to 
the  world  at  large,  that  all  persons  might  get  rid  of 
their  liability  by  a  transfer  of  the  shares,  that  this  is 
wrong  in  point  of  law,  because  they  cannot  get  rid  of 
their  liability  as  regards  contracts  entered  into  by  the 
company  during  the  time  they  were  members  of  it;  and 
that  this  being  a  false  representation  held  out  to  the 
world,  upon  the  faith  of  which  persons  may  have  acted, 
the  person  making  such  statement  may  be  indicted  for 
a  fraudulent  misrepresentation.  I  am  of  opinion  that  the 
representation  does  not  amount  to  more  than  this: — 
That  there  is  a  contract  to  that  efiect  between  the  part- 
ners themselves.  But  I  also  feel  satisBed  that  if  it  was 
actually  so  stated,  and  that  a  person  had  bon&Jide  made 
an  accidental  misrepresentation  of  the  state  of  the  law, 
that  circumstance  would  not  entitle  him  to  refuse  to 
answer  any  question  respecting  it.  If  he  had  made  any 
misrepresentation  as  to  the  effect  of  the  law,  fraudulently 
and  with  the  view  and  intention  of  deceiving  somebody, 
he  might  be  indicted.  But  certainly  according  to  our 
experience  in  this  Court,  persons  are  made  to  answer 
questions  infinitely  more  stringent  than  the  present, 
without  anybody  thinking  of  raising  any  question  as 
to  their  being  rendered  liable  to  any  such  consequences 
as  are  here  suggested. 

I  am 
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I  am  boDnd  also  to  say,  that  I  am  inflaenced  by  the        1859. 
very  serious  conseqaences  which   would   follow   from      ^^^^'^^ 
holding  the  opposite  view.    The  questiou   as  to  the  j^j.  Mbxican 
illegality  of  this  company  has  been  raised  before  me  o?er    ^^^  South 
and  over  again,  both  in  Court  and  in  Chambers,  and     Compaht. 
I  have  given  leave  to  have  this  question  solemnly  argued   In  re  Abton, 
before  me,  but  nobody  has  ventured  to  do  so.     If  I 
were  to  determine,  that  this  was  an  illegal  association, 
upon  the  objection  of  a  witness  to  answer  a  question,  the 
result  would  be,  that  the  bond  fide  transactions  of  a  com- 
pany which  existed  for  a  period  of  twenty  years  would 
be  all  unravelled,  and  most  serious  consequence  would 
ensue,  for  this  Court  has  itself  distributed  large  sums  of 
money  under  the  winding-up  order  made  in  this  case. 
I  admit  that  this  is  not  a  reason  why  I  should  not  so 
hold  on  the  present  occasion  if  I  thought  the  witness 
right,  but  I  refer  to  it,  for  the  purpose  of  shewing  it 
would  be  very  dangerous,  collaterally  and  as  it  were  by 
implication,  to  decide  a  question  which  no  one   has 
thought  it  fit  to  bring  directly  before  me. 

I  am  of  opinion,  both  on  the  principles  of  the  common 
law  and  on  the  Act  of  Parliament,  and  on  the  cases, 
that  there  is  no  justifiable  ground  on  which  this  gentle- 
man can  refuse  to  answer  these  questions.  I  determine 
the  question  upon  the  statute,  without  taking  into  con- 
sideration the  fact,  that  it  is,  in  this  respect,  a  penal  act 
and  must  therefore  be  construed  most  strictly. 

Note. — ^Affirmed  by  the  Lords  Justices,  1st  June,  1859. 


CASES  IN  CHANCEBY. 


THOMPSON  V.  ROBINSON. 

Nov»  18. 

A  testator  de-  fXlHE  testator  dertsed  some  beredttamenis  at  Fell 
to^/foHife?  -^y**  *°^  a*  Moarfietd  to  his  sistere  MarynxA 

and  afterwards  Ann,  Buccessiyelyy  for  life,  and  afterwards  to  bis  nephew 
the  pr^edT  Joseph  Pearson,  But  if  Joseph  Pearson  sbould  not  sor- 
^y^^T^'  vive  tbe  testator's  sisters  (wbich  happened),  be  directed 
'<  bis  snrvi-  the  estate  to  be  sold  "  and  tbe  proceeds  equally  divided 
w/iT  among  his  surviTing  nephews  and  nieces." 
He  bad,  ia 
anoUicr  part         In  a  preTious  part  of  bis  will,  tbe  testator  bad  be- 

designated       queatbed  one-third  of  tbe  proceeds  of  another  property 
fwh^im       ''^  ^  nephew  and  niece  John  and  Sarah  Pearson;' 
really  his  great  who  were,  in  feet,  bis  great  nephew  and  great  niece, 
graat^ni^,)     ^^^V  ^^^S  ^^  children  of  a  deceased  nephew  WiUiaai 
as  his  nephews  Pearson. 
and  nieces: — 
Hdd,  that  A. 
and  B.  did  not      The  testator  died  in  1837 ;  his  surviving  sister  died  ia 

SepTSeedfc     ^®^'  *°^  Joseph  Pearson  having  di^d  previously,  ia 
1847,  tbe  estate  became  saleable. 

At  the  decease  of  the  surviving  sister  in  1866,  there 
were  five  nephews  and  nieces  and  seventeen  great 
nephews  and  nieces  surviving  her. 

Tb^  Fell  Dyhe  estate  had  been  sold,  and  tbe  question 
was  to  whom  the  produce  belonged.  John  and  Sarah 
Pearson^  the  great  nephew  and  great  niece,  who  were 
living,  claimed  a  share. 

Mr.  Selwyn  and  Mr.  T.  A.  Roberts,  argued,  that  the 
five  surviving  nephews  and  nieces  alone  participated  in 
the  produce  of  tbe  estate,  which  had  been  given  ex- 
pressly to  ''  nephews  and  nieces"  only.    That  tbe  cir- 
cumstance 


Thomfbon 
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camstance  of  the  testator  havings  in  another  passage  in  1869. 
his  will,  incorrectly  designated  two  named  persons,  who 
were  his  great  nephew  and  a  great  niece,  as  "  his  nephew 
and  niece  John  and  Sarah"  did  not  enlarge  the  strict  Ro»im»qm. 
and  proper  meaning  of  the  words  '^  nephews  and  nieces/' 
and  extend  the  class  of  uu^named  persons  so  as  to 
include  either  all  the  great  nephews  and  nieces,  or  those 
previously  named.  That  the  case  was  governed  by 
Shetley  v.  Bfyer(fl);  Smith  r.  Lidiard(b). 

Mr.  Karslahe^  for  John  Pearson  the  great  nephew, 
and  Mr.  C.  HaU,  for  the  great  niece,  argued,  that  they 
took  a  share  of  the  fund,  for  a  great  nephew  and  niece 
really  were  nephews  and  nieces,  and  were,  therefore, 
included  in  those  expressions. 

Secondly.  That  the  testator  had,  by  designating  these 
two  person  as  his  nephew  and  niece,  put  a  clear  con- 
struction on  those  words,  and  explained  his  own  mean- 
ing and  intention  when  subsequently  using  them.  That, 
therefore,  this  case  came  precisely  within  the  decisions 
in  James  v.  Smith  (c) ;  Owen  y.  Bryant  (d). 

The  Master  of  the  Rolls  was  of  opinion,  that  it 
could  not  be  inferred,  from  the  erroneous  description  of 
the  two  named  individuals  in  one  part  of  a  will,  that 
they  were  intended  to  be  included  in  another  gift  to  a 
class  to  which  they  did  not  properly  belong.  That 
there  being  persons  to  whom  the  words  ''  nephews  and 
nieces*'  were  properly  applicable,  the  class  could  not  be 
extended. 

He  decided  that  the  five  surviving  nephews  and  nieces 
were  alone  entitled. 

(a)  Jacob,  207.  (c)  14  Sl'iif.  214. 

(h)  3  Kay  ^  J.  252.  (c/)  2  De  G.,  M.  ^  G.  697. 
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1859. 


Nov.  5,  7. 

Dec.  6. 

Where  an  in* 
tention  is  ee- 
tablisbed  to 


which  if  the 
■abject  of  a 
power^a 
Court  of 
Equity  will 
give  effect  to 
the  diipofition, 
and  hold  that 
the  property 
pateei  under 
It,  although 
the  intention 
to  diipoie  of  it 
by  means  of 
the  power  is 
not  shewn, 

A  married 
lady  had  a 
power  to  ap- 


CARVER  V.  RICHARDS. 

TTNDER  a  settlement  dated  in  1807,  an  estate  called 
^^  Llwynypeod  stood  limited  to  Mrs.  Carver  (the 
wife  of  Daniel  Carver)  for  life,  with  remainder  to  all  or 
any  of  her  children  as  she  should  appoint,  with  re- 
mainder to  all  her  children  as  tenants  in  common  in  tail. 

Od  the  1 6th  of  July^  1813,  Mrs.  Carver ^  having  several 
children,  executed  this  power,  and  appointed  the  estate 
to  her  eldest  son  Richard  Carver  in  fee^  subject  to  her 
life  estate  therein. 


On  the  19th  of  July,  1813  (three  days  afterwards), 
Richard  Carver,  as  part  of  the  same  transaction,  exe- 
cuted a  deed,  which  was  made  between  himself  and 
trustees.  It  recited  that  the  appointment  of  the  16th 
§eed*of  imt!  ^^ •^*fyi  1813,  had  been  made  in  pursuance  of  an  agree- 
ment between  Daniel  Carver  and  Sarah  his  wife  and 
Richard  Carver,  that  the  Llwynypeod  estate  should  be 
forthwith  settled  and  assured  to,  for  and  upon  the 
several  uses,  trusts,  intents  and  purposes  thereinafter 
mentioned.  It  then  witnessed,  that  in  pursuance  and 
performance  of  his  agreement,  Richard  Carver  con- 
property,  veyed  the  estate  to  the  trustees  (subject  to  the  life  estate 
Thev  executed  of  Sarah  Carver),  to  the  intent  that  his  father  Daniel 
power  in  1820,  Carver  should,  during  his  life,  receive  out  of  the  rents 

reservins  a       thereof  a  yearly  rent  of  200/.  after  the  death  of  Sarah 

power  of  revo-  j        j 

cation  and  new  Carver, 

appointment  to 

the  lady.     In  1829,  after  the  death  of  her  husband,  she  professed  to  execute  the  power 

contained  in  the  deed  of  1820,  and  all  powers  in  the  deeds  therein  recited,  and  all  other 

powers  enahlins  her,  and  she  confirmed  the  appointment  of  J820,  which  was  in  favor 

of  legitimate  ejects  of  the  power  under  the  deed  of  1807.    The  deed  of  1807  was 

recited  in  the  deed  of  1820  i-^Heid,  that  the  deed  of  1829  was  a  valid  execution  of  the 

power  contained  in  the  deed  of  1807. 


An  invalid 
and  fraudulent 
deed  of  1813 
purported  to 
eive  to  her  and 
ber  husband 
a  joint 
power  of  ap- 
pointment 
over  the  same 
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Carver^  and,  subject  thereto,  to  the  use  of  all  or  any  of 
the  children  of  Daniel  Carver  and  Sarah  his  wife  as 
they  should  jointly  appoint,  or  as  Sarah  Carver,  in  case 
she  survived  Daniel  Carver,  should  appoint. 

In  1820,  Daniel  Carver  and  his  wife,  on  the  assump'^ 
tion  that  the  two  deeds  of  1813  had  given  them  a  joint 
power  of  appointment,  and  in  execution  of  their  powers 
reserved  to  them  by  the  second  deed  of  1813,  appointed 
the  estate  amongst  all  the  children  of  their  marriage, 
giving  certain  portions  to  each,  and  apportioning  the 
annuity  to  their  father,  so  as  to  charge  certain  propor- 
tions thereof  on  each  of  the  pieces  so  apportioned  to  the 
children.  This  deed  recited  the  settlement  of  1807,  and 
contained  a  power  of  revocation  and  new  appointment, 
reserved  to  Mr.  and  Mrs.  Carver,  and  to  Mrs.  Carver  if 
she  survived,  to  re-appoint  the  estate  to  the  children  of 
their  marriage. 

In  1826,  another  deed  was  executed  by  them,  which, 
however,  did  not  affect  the  question.  It  altered  the 
previous  dispositions  in  a  manner  not  considerable,  it 
confirmed  the  prior  limitations,  except  as  altered,  it 
preserved  the  annuity  of  200/.  a  year  to  the  husband, 
and  it  retained  the  power  of  revocation  and  new  appoint* 
ment. 

Daniel  Carver  died  in  1827. 

Afterwards,  on  the  16th  of  May,  1829,  Sarah  Carver 
executed  a  deed-poll.  It  recited  that  she  and  her  hus- 
band had  executed  the  deed  of  1820,  ''  and  by  virtue  of 
the  powers  and  authorities  therein  recited,"  appointed 
the  estates  to  their  children,  chargeable  as  therein  men- 
tioned, and  with  a  power  of  revocation  and  new  appoint- 
ment to  her  seven  children  limited  to  her  thereby.     It 

then 
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1899.  ^^^^  recited  the  deed  of  1826,  and  the  power  of  revo- 
^^v"^  cation  and  new  appointment  to  her  seven  chiUreD  re* 
^^V^  served  to  her  thereby.  It  then  recited  the  death  of  her 
RiiraA&M.  husband,  and  that,  "  in  puranance  of  the  powers  re- 
served to  her  for  that  purpose  in  and  by  the  said  recited 
deeds  of  appointment,  she  was  desirous  of  making 
8Qch  alteration  therein  as  were  thereinafter  contained." 
The  deed  then  proceeded  in  these  words : — ''  Now  there- 
fore theu  preeentM  wiineei,  that  in  pursuance,  exercise 
and  execution  of  the  power  or  authority,  powers  or 
authorities,  given,  limited  or  reserved  to  me  in  and  by 
the  said  two  several  deeds  of  appointment  hereinbefore 
mentioned,  or  either  of  them,  or  in  or  bjf  tie  Mineral 
indentures  therein  respectvoely  recited^  and  hjf  force 
and  virtue  thereof  and  of  all  and  every  power  ami 
fowers  whatsoever  to  me  belonging,  in  me  vested,  or 
me  thereunto  in  anywise  enabling,  I  the  said  Sarah 
Carver  do  by  this  present  deed,"  &c.  She  then  re- 
voked so  much  of  the  thereinbefore  recited  **  deed  " 
of  appointment  as  directed  a  sum  of  200/.  charged 
on  the  estate  to  her  daughter  Jane  JBryat,  and  she 
directed  400/.  charged  on  the  estate  by  the  first  deed 
of  appointment  should  be  paid  to  Jane  Bryat.  And 
she  revoked  so  much  of  the  second  deed  of  appoint- 
ment as  directed  200/.  to  be  paid  by  her  daughter  iiim 
Carver  out  of  the  hereditaments  limited  to  her,  in  satia- 
faction  of  a  mortgage  due  to  Messrs.  Culvertoell,  and 
which  mortgage  she  directed  to  be  paid  by. her  son 
Richard  out  of  the  hereditaments  limited  to  him  by  the 
first  recited  deed  of  appointment  The  deed  then  pro- 
ceeded as  follows  :-*^"  And  I  do  hereby  ratify  and  con- 
firm the  several  directions,  limitations  and  appointments 
in  the  first  hereinbefore  recited  deed  of  appointment 
contained,  except  so  much  and  such  part  or  parts  thereof 
as  hath  or  have  been  revoked  or  altered  by  the  secondly 
hereinbefore  recited  deed  of  appointment  or  by  tbeae 

presents; 
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presents ;  and  I  hereby  ratify  and  confirm  the  several 
directions,  limitations  and  appointments  in  the  secondly 
hereinbefore  recited  deed  of  appointment  contained,  ex- 
cept so  mneh  and  sach  part  or  parts  thereof  as  hath  or 
have  been  revoked  or  altered  by  these  presents/'  This 
deed  also  contained  a  power  of  revocation  and  neir 
appointment 

The  question  which  arose,  npon  a  bill  for  specific  per* 
formanoe  of  an  agreement  to  sell  the  estate,  was,  whether 
the  appointment  of  1829  was  a  valid  appointment.  It 
was  conceded  that  the  deeds  of  1813,  executed  for  the 
purpose  of  benefiting  Daniel  Caroer,  who  was  not  an 
object  of  the  power,  were  void. 

Mr.  Sekoyn,  Mr.  W.  D.  Lewis  and  Mr.  Lemn^  for 
the  Defendants,  in  opposition  to  the  chief  clerk's  cer- 
tificate finding  a  good  title.  The  deeds  of  1813  are 
altogether  void,  as  being  a  fraud  on  the  power,  their 
object  being  clearly,  on  the  fieure  of  them,  to  give  to  the 
father  a  life  annuity.  The  deeds  of  1820  and  1826 
are  equally  invalid,  for  they  are  merely  executions  of 
powers  attempted  to  be  created  by  a  void  instrument, 
and  having  for  their  object  to  confirm  them.  This  being 
so,  the  deed  poll  of  1829  subsequently  executed  by  Mrs. 
Carver  is  equally  void ;  for  it  purports  to  be  an  execu- 
tion of  the  powers  contained  in  the  deeds  of  1820  and 
1826 ;  it  rests  on  these  invalid  deeds,  and  it  falls  with  its 
foundation.  In  Aehkam  v.  Barker  (a),  Lord  LangdaU 
seems  to  have  doubted  whether,  after  a  fraudulent  exe^ 
cution  of  a  power,  the  donee  of  the  power  could  subse- 
quently execute  it,  even  after  (with  the  concurrence  of  all 
parties)  '' setting  the  matter  quite  free  again  altogether 
leval  and  fair."  Here  the  parties  do  no  such  thing,  they 
proceed  on  the  void  deed  and  with  the  intention,  not  of 

.  previously 

(a)  12BetfV.p.  503. 
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1 859.  previoasly  setting  matters  right,  but  of  expressly  confirm- 
iDg  them.  In  Farmer  y.  Martin  (a),  there  had  been  a 
corrupt  and  void  appointment  made  of  5,000/.  by  A.  to 
E.  Afterwards  A.,  by  a  deed  to  which  E.  was  a  party, 
revoked,  with  her  consent,  the  appointment  as  to  2,500/. 
and  in  pursuance  of  all  powers,  appointed  that  sum  \o 
an  object,  and  continued  E.^s  title  to  the  remainder. 
It  was  held  that  the  appointment  of  the  5,000/.  being 
void,  the  appointment  of  the  ^,500/.  must  also  fail.  So 
in  Jackson  v.  Jackson  (6),  a  father  had  appointed  an 
estate  to  his  eldest  son,  on  a  corrupt  bargain  which 
vitiated  the  appointment,  and  he  afterwards  devised  the 
estate  to  his  two  surviving  sons.  A  question  was  raised 
whether  the  will  operated  as  an  execution  of  the  power, 
and  Sir  E.  Sugden  said  (c),  "  It  is  clear,  upon  the 
authorities,  that  if  a  roan  exercise  a  power  improperly, 
so  that  his  execution  of  it  is  void,  and  he  subsequently 
discovers  his  error,  he  may  then  exercise  the  power  in 
the  manner  warranted  by  law.  But  in  the  present  case, 
there  is  this  difficulty,  that  the  father  never  retracted, 
he  never  desired  to  impeach  the  appointment,  nor  ever 
disclaimed  it."  And  he  added  (d),  "  My  strong  impres- 
sion is,  that  the  will,  in  this  case,  cannot  be  considered 
as  a  good  execution  of  the  power." 

Though  the  words  by  force  "  of  all  and  every  power 
and  powers  whatsoever"  are  used,  they  are  mere  gene* 
ral,  formal  and  sweeping  expressions,  and  it  is  clear 
that  Mrs.  Carver  had  no  intention  to  execute  any  other 
powers  than  those  contained  in  the  deeds  of  1820  and 
1826.  She  acted  on  the  mistaken  assumption  that  they 
were  valid  and  she  professed  to  act  under,  and  not  in 
opposition  to  them.     The  limitations  in  default  of  ap* 

pointment 

(a)  2  Sim.  502.  (c)  Ibid.  p.  120. 

(6)  Drury,  91.  (d)  Ibid.  p.  121. 


Cartbr 
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pointment  are  only  to  be  displaced  by  a  boni  fide  eite-  1859. 
cution  of  the  power.  Here  the  donee  did  not  exercide 
her  discretion^  she  did  not  act  freely,  but  was  subject  to 
a  bias  and  a  feeling  of  honor  to  give  effect  to  the  prior  R-icHAtDs. 
appointment  which  she  had  joined  her  husband  in  exe- 
cuting, and  non  constat  that  she  would  hate  executed 
the  deed  poll  at  all,  or  any  in  its  present  form,  if  the 
prior  fraudulent  deeds  had  been  withdrawn.  The  deed 
is  not  an  independent  execution  of  her  first  powfef, 
but  an  attempt  to  prop  up  a  fraudulent  invalid  appoint- 
ment. 

Mr.  J?.  Palmer  and  Mr.  Cotton  for  the  Plaintiff. 
The  appointment  of  1813,  though  void  in  equity,  passed 
the  legal  estate,  and  the  old  power  remained  irt  equity. 
By  the  death  of  the  father  in  1827,  the  whole  vice  of 
the  first  appointment  was  eliibinated,  nothing  remained 
bat  the  estate  to  the  children,  and  th6  object  of  the 
deed  of  1829  tvfts,  by  every  means  in  the  power  of  Mrs. 
Carver,  to  give  the  estate  to  persons  who  were  legiti- 
raatfely  objects  of  the  power,  her  ratification  equitably 
vests  the  property  in  Such  objects.  She  professes  to 
act  by  virtue  of  every  power  enabling  her,  and  the  deed 
poll  of  1829  recites  the  deeds  of  1820  and  1826,  and 
through  them  refers  to  the  original  power  in  the'  deed 
of  1807. 

In  Askham  v-  Barket  (a),  and  Famfer  v.  Martin  (*), 
tlie  teiihtt  rtfltrined  the  consideratiot^  of  the  corrupt  ap^ 
poiutfli^at,  md  at  the  date  of  the  second  appoiufment, 
the  first  was  incapable  of  being  confirmed.  Here  the 
contrary  is  the  oasey  tor  after  the  death  of  the  father, 
there  reflaained  no  pari  of  the  former  appointments 
wMih  wai«  not  capable  of  confirmation. 

The 

(a)  12  Beav.  499.  (b)  2  Sim.  502. 
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1869.  The  clear  intention  was  to  execute  the  lady's  power  in 

favor  of  the  legitimate  objects  exclusively. 

Mr.  Selwyn  in  reply.  The  husband  has  had  all  the 
benefit  intended  for  hinii  namely  the  chance  of  a  life 
annuity  if  he  survived  his  wife,  and  the  children  have 
been  subject  to  the  burthen.  There  is  no  power  of  re- 
vocation in  the  deed  of  1813,  and  this  lady  considered 
she  derived  her  power  under  the  recited  deeds;  her  dis- 
cretion was  never  unfettered  and  the  whole  intention 
was  to  confirm  an  invalid  and  fraudulent  transaction. 


The  Master  of  the  Rolls. 

Dee.  6.  It  was  not,  and  could  not,  be  contended  at  the  bar 

that  any  part  of  the  transaction  of  1813  was  valid  in 
equity.  The  appointment  in  favor  of  Richard  Carver 
was  clearly  a  fraud  upon  the  power,  and*the  whole  mat- 
ter remained,  in  equity  at  least,  exactly  as  if  these  two 
deeds  of  1813  had  never  been  executed. 

The  deeds  of  1820  and  1826  were,  in  like  manner,  in 
equity,  a  fraud  on  the  power  and  could  not  have  been 
sustained,  in  this  Court  at  least. 

The  question  is,  whether  the  appointment  executed 
by  Sarah  Carver ^  after  the  death  of  her  husband,  is  a 
valid  exercise  of  the  original  power  of  appointment? 
She  took  no  interest  herself  under  the  instrument,  and 
it  is  a  proper  and  legitimate  exercise  of  the  power  of 
appointment  originally  given,  if  then  subsisting  and 
intended  to  be  executed.  There  can  be  no  question,  but 
that,  if  she  had  recited  that  doubts  had  existed  as  to  the 
validity  of  the  previous  appointments  of  1813,  1820  and 

1826, 
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1826,  and  thai  in  consequence  thereof  she  had  executed 
the  deed  in  question,  the  appointment  would  have  been 
perfectly  good.  Such,  however,  is  not  the  case,  and  the 
deed  in  question  expressly  exercises  the  power  of  revo- 
cation and  re-appointment  contained  in  the  deeds  of 
1820  and  1826,  and  all  other  powers. 

It  was  argued  that  the  deed  of  1829  must  fall  with 
the  previous  appointments,  and  that  although  the  deed 
contains  general  words  sufficient  to  include  the  power 
created  by  the  settlement  of  1807,  still  that  the  whole 
scope  and  purport  of  the  deed  is  based  on  the  validity  of 
the  deeds  of  1820  and  1826;  that  it  proceeds  solely  on 
the  authority  of  them  and  of  the  power  thereby  reserved, 
and  that,  accordingly,  these  instruments  are  confirmed 
by  this  deed.  It  is  argued  further,  that  Mrs.  Carver 
was  acting  solely  on  the  supposition  that  she  had  a  com- 
plete title  under  deeds  which  were  void,  and  that  she 
only  sought  to  perform  acts  under  them,  and  to  appoint 
'  by  virtue  of  the  powers  therein  contained. 

Upon  the  whole  consideration  of  this  case,  I  think 
this  final  appointment  is  valid,  for  the  reasons  I  am 
about  to  state. 

It  is  important  in  these  cases  to  consider  the  manner 
in  which  equity  gives  effect  to  the  intention  of  the 
donee  of  the  power  to  pass  the  property,  even  although  ' 
the  power  is  not  properly  exercised.  It  is,  as  I  consider, 
the  rule  of  this  Court,  that  if  the  intention  to  pass  the 
property  subject  to  the  power  be  clearly  established, 
even  though  the  intention  to  dispose  of  it  under  or  by 
virtue  of  the  power  is  not  shewn,  still  that  equity  will 
give  effect  to  the  disposition  and  hold  that  the  property 
passes  under  the  power.  This  proposition  seems  to  have 
K  K  2  been 
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1859.  been  expressly  decided  in  the  case  of  Wade  v.  Paget  (a\ 
altbough  the  report  of  that  case  seems,  in  many  respects, 
to  be  imperfect.  If  it  can  be  shewn,  that  the  intention 
of  the  donee  was  not  to  execute  the  power,  then  cer- 
tainly it  does  not  take  effect.  Lord  St.  Leonards,  in 
considering  the  cases,  states  (6),  I  think  correctly,  "  that 
it  is  the  intention  which  governs  them,  and  that  if  the 
intention  be  not  to  execute  the  power,  the  power  is  not 
executed ;  but  if  the  intention  be  to  pass  the  property 
by  all  the  means  in  the  power  of  and  at  the  disposal  of 
the  donee,  then  still  the  property  passes  and  the  ap- 
pointment will  take  effect,  even  though  the  existence  of 
the  power  under  which  it  operates  was  not  present  to  the 
mind  of  the  person  who  exercised  \t^  that  is  to  say,  to 
the  mind  ^of  the  person  who  endeavours  to  pass  the 
property." 

I  admit  that  this  leads  to  very  nice  distinctions,  and 
that  it  may  very  often  be  extremely  difficult  to  dis- 
tinguish or  define  the  limits  between  an  intention  not  to 
execute  a  power,  and  the  case  of  no  knowledge  of  the 
existence  of  the  power ;  in  which  case,  strictly  speaking, 
there  is  no  intention  to  execute  it,  while  in  the  former 
there  is  an  intention  not  to  execute  it.  The  facts  from 
which  such  intention  and  such  absence  of  intention  are 
to  be  inferred  may  very  often  run  very  near  to  each 
other,  and  possibly  lead,  in  some  cases,  to  very  nice  and 
perhaps  technical  distinctions ;  but  this  principle  appears 
to  me  to  be  clearly  established  by  the  cases. 

In  this  case,  I  think  that  the  widow  intended  to  give 
the  property  according  to  the  limitations  contained  ia 
the  deed  of  1820,  as  altered  by  the  deed  of  1826,  subject 
to  the  alterations  which  she  introduced  into  them  by 
the  deed  of  1829.     She  had,  at  the  time,  complete 

power 

(a)  1  Bro.  C.  C.  C.  364.  (6;  1  Sug.  Pow.  p.  440  (6M  ed.) 
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power  to  do  this,  and  she  uses  words  which  are  suflScient 
to  refer  to  all  the  powers  which  she  had,  and  which, 
inferentially  though  not  in  express  termS;  include  the 
power  contained  in  the  settlement  of  1807.  It  is  im- 
portant to  remark,  in  that  respect,  that  she  not  merely 
acts  in  pursuance  of  the  powers  ''  reserved  to  me  in  and 
by  the  said  two  several  deeds  of  appointment  herein- 
before mentioned  [that  is,  those  of  1820  and  1826],  or 
either  of  them,"  but  also  those  reserved  to  her  "  in  or  by 
the  several  indentures  therein  respectively  recited,  and 
by  force  and  virtue  thereof,  and  of  all  and  every  other 
power  and  powers."  That  is,  by  virtue  of  the  powers 
in  the  deeds  of  1820  and  1826,  and  of  the  powers  re- 
cited in  them  ;  and  it  appears,  that  the  settlement  of 
1807,  containing  the  original  power,  is  recited  in  the 
deed  of  1820.  I  think  I  must  give  effect  to  that  in- 
tention. 


1869. 


CAEvga 

V. 

Richards. 


If  it  could  be  shewn  that  she  intended  to  execute  no 
power  except  that  contained  in  the  deed  of  1826,  I 
should  then  hold  the  opposite,  and  think,  that  to  give 
effect  to  this  appointment  would  be  contrary  to  her 
intentions ;  but  the  mere  absence  of  a  recital  of  the  deed 
of  1807  in  this  instrument,  or  the  absence  of  a  recital 
expressive  of  doubts  as  to  the  validity  of  the  deeds  of 
1826^  under  which  she  was  acting,  do  not  lead  me  to 
that  conclusion. 


Ascham  v.  Barber  (a)  is,  in  my  opinion,  a  wholly 
different  case;  and  Lord  Langdale,  in  that  case,  ex^ 
pressly  says,  that  he  expresses  no  opinion  as  to  what 
the  effect  would  be  if  the  corrupt  bargain,  which  vitiated 
the  original  transaction,  bad  been  pot  an  end  to,  and, 
to  use  his  own  words,  if  the  matter  had  been  set  *'  quite 
free  again,  altogether  level  and  fair."     Here  the  corrupt 

bargain 

(a)  12  Beav.  503. 
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1859.       bargain  bad  been  pat  an  end  to  by  the  predecease 

N^v^/      of  the  hnsband. 
Caatbk 
«• 
RicHAmM.        In  JackMom  y.  Jaeksom  (a),  the  case,  to  some  extent, 

inToWed  the  same  consideration.  The  original  appoint- 
ment was  fraudulent  and  void,  having  been  made  by 
the  fitther  for  his  own  benefit.  He  obtained  the  bene6t 
of  that  fraudulent  appointment,  he  never  retracted  it, 
or  returned  the  benefit  derived  under  it,  and,  conse- 
quently, so  far  from  desiring  to  impeach  that  original 
appointment,  or  haying  any  intention  to  derive  a  benefit 
under  a  power  which  was  destroyed  if  that  transaction 
was  a  valid  one,  it  was  obvious  that  he  intended  to 
abide  by  and  support  it  Therefore  Lord  St.  Leonards 
decided  that  "  if  this  will  were  now  to  be  held  to  be  an 
execution  of  the  power  of  the  testator,  it  would  be  cer- 
tainly contrary  to  the  intention,*'  that  is,  contrary  to  the 
intention  of  the  father,  who  was  the  donee  of  the  power. 

Nothing  of  that  sort  occurs  here ;  Sarah  Carver  took 
nothing  under  any  of  the  appointments,  and  had  no 
interest  in  supportiog  them,  and  she  intended,  by  all 
means  in  her  power,  to  give  effect  to  the  deed  of  1829. 

The  case  of  Farmer  v.  Mastin  (6)  is  more  difficult : 
it  is  supposed  to  decide  this,  that  if  the  deed  of  ap- 
pointment refers,  in  the  recitals,  solely  to  an  invalid 
deed,  then,  although  it  contains  general  words  which 
are  sufficient  to  include  all  powers,  it  must  be  inferred 
that  the  appointor  did  not  intend  to  execute  the  original 
power.  But  t  think  that  such  is  not  the  effect  of  that 
case,  and  that  the  Vice-chancellor  of  England  relied 
rather  on  the  other  facts  connected  with  it,  such  as  the 
concurrence  of  the  daughter  Eleanor,  who  took  6,000/. 

under 

(a)  Drwy,  91.  (6)  2  Sim.  502. 
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under  the  invalid  or  fraudulent  appointment :  he  thought  1859. 
that  her  joining  with  her  father  in  the  deed  disposing 
of  the  6,000/.  shewed  that  the  parties  must  have  con^ 
sidered  that  the  transaction  proceeded  solely  on  the 
footing  of  Eleanor  having  the  right  to  2,500/.,  which 
was  part  of  the  5,000/.  appointed  to  her  under  the 
invalid  appointment,  and  a  power  to  dispose  of  it  as 
she  pleased,  which  was  erroneous  if  the  appointment  to 
her  was  invalid ;  and  the  Vice-Chaucellor  of  England 
seems  to  me  to  have  considered,  that  as  the  whole  trans- 
action was  founded  on  that  supposition,  the  whole  of  it 
must  fall  with  that  error.  It  is  clear,  however,  that 
Lord  St.  Leonards,  in  his  book  on  powers  (a),  when 
commenting  on  that  case,  considers  that  the  deed-poll 
of  1819,  executed  by  the  father  and  his  daughter 
Eleanor,  might  have  been  supported  as  an  execution 
of  the  original  power  of  appointment  by  the  father 
alone. 

In  this  case,  I  repeat,  that,  in  my  opinion,  it  was  not 
contrary  to  the  intention  of  Sarah  Carver  to  execute, 
by  the  deed-poll  of  1829,  the  power  contained  in  the 
settlement  of  1807  ;  on  the  contrary,  I  find  an  indirect 
reference  to  that  power,  by  a  reference  to  the  powers 
contained  in  the  deeds  recited  in  the  deed  of  1820,  and 
I  also  find  a  general  reference  to  all  other  powers  which 
Mrs.  Carver  had. 

I  am,  therefore,  of  opinion,  that  this  deed  ought  to  be 
supported  as  a  valid  execution  of  the  power,  and  that  a 
good  title  can  be  made,  so  far  as  this  point  is  concerned, 
(a)  1  Sugd.  Pow.  443-446  (6M  ed.) 

Note. — ^Affinned  by  the  Lords  Justices,  23rd  March,  1860. 
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1869. 


Nov.  10,  11. 

Under  an  ex- 
ecutory agree- 
ment to  grant 
a  lease  of  an 
hotel,  with 
general  and 
usual  cove- 
nants, it  VHU 
heldf  under  the 
circumstances, 
that  the  lease 
ought  to  con- 
tain a  power  of 
re-entry  on  the 
lessee's  be- 
coming bank- 
rupt or  taking 
the  benefit  of 
the  Insolvent 
Act. 


HAINES  V.  BURNETT. 

nnHE  Defendant,  Mr.  Burnett,  by  a  written  agree- 
-^  ment  dated  in  1856,  agreed  to  grant  the  Plaintiff, 
Mr.  HaineSj  a  lease  of  ''  The  Royal  Kentish  Hotels 
Tunhridge  Welbj*  for  a  term  of  twenty  years,  at  the 
rent  of  280/.,  and  the  lessor  agreed  to  expend  250/.  in 
permanent  substantial  repairs,  which  the  agreement 
specified.  It  then  proceeded  in  the  following  terms : — 
"The  lessee  to  strengthen  the  centre  bow  to  prevent 
damage  from  the  weight  of  the  coat  of  royal  arms  on 
the  top  of  such  bow  to  the  satisfaction  of  the  surveyor 
of  the  lessor.  General  covenants*  In  consideration  of 
the  above  outlay  by  the  lessor,  the  lessee  is  thereafter 
to  keep  and  leave  the  premises  in  good  tenantable  repair 
[specifying  the  particulars],  to  keep  the  beer,  spirit  and 
other  licences  renewed  from  time  to  time ;  for  continuing 
the  premises  as  an  hotel  and  tavern;  not  to  assign, 
excepting  only  to  a  bon&  fide  responsible  person  or 
persons,  to  be  previously  submitted  to  and  approved  of 
in  writing  by  the  lessor,  or  assign  by  way  of  mortgage, 
or  deposit  as  a  lien  for  the  security  of  any  sum  or  sums 
of  money  lent  and  advanced  thereon  to  the  lessee.  The 
lessor  to  rebuild  or  restore  premises,  if  destroyed  or 
damaged  by  fire,  within  twelve  calendar  months,  and 
the  lease  to  contain^  generally^  all  such  other  covenants, 
clauses  and  stipulations  as  are  usually  inserted,  both  on 
behalf  of  lessor  and  lessee,  in  leases  of  property  of  a 
similar  description^* 

A  draft  lease  was  prepared,  but  the  parties  disagreed 
as  to  its  form.  The  landlord  insisted  on  the  insertion 
of  the  following  proviso  for  re-entry : — *^  In  case  the 
said    Mr.   Haines,    his    executors,   administrators    or 

assigns. 
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assigns,  shall  be  declared  a  bankrupt  or  bankrupts,  or 
shall  take  the  benefit  of  any  act  of  parliament  for  the 
relief  of  insolvent  debtors,  or  shall  make  any  assignment 
for  the  benefit  of  or  composition  with  his  or  their  cre- 
ditors, or  in  case  of  any  execution  for  debt  being  entered 
upon  the  premises  hereby  demised,  then  and  in  any 
or  either  of  such  cases''  it  should  be  lawful  for  the 
landlord  to  ren^nter  &c. 

This,  the  lessee  objected  to,  and  he  instituted  this  suit 
for  a  specific  performance  of  the  contract. 

Mr.  jR.  Palmer  and  Mr^  Osborne^  for  the  PlaiqtifF. 

Mr.  Selwyn  and  Mr.  C.  Hally  for  the  Defendant 

Mr.  JR.  Palmer  in  reply.      Church  v.   Brown  (a) ; 
jBemneti  v.  W0maok{b),  were  cited. 


Th^  Mastsu  of  (he  Rolls. 

I  have  looked  over  these  papers,  and,  considering  ^ov.  11. 
that  this  is  an  executory  instrument,  that  the  matter 
is  set  out  in  a  vague  way  in  the  instrument  itself, 
speaking  of  "general  covenants,"  and  all  other  co- 
venants "as  are  usually  inserted  in  leases  of  pro- 
perty of  this  description,"  and  also  considering  the 
peculiar  nature  and  tenure  of  the  property,  I  am  of 
opinion  that  the  lease  ought  to  be  determinable  on 
bankruptcy  or  insolvency,  or  on  making  any  assign- 
ment thereof  for  the  benefit  of  creditors. 

The  proviso  for  re-entry  must,  however,  be  qualified 
by  omitting  the  reference  to  any  execution  for  debt,  and 
substituting,  "or  in  case  the  property  shall  be  sold  by  or 
under  any  execution  against  the  said  Mr.  Haines,'*  Sec. 

(a)  15  Ves.  258.  (6)  7  Bam.  *  Cr.  627. 
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GROSSMAN  V.  BEVAN. 

Nov.  16,  17. 
Atesutorgave  TV/TK"  CR08SMAN  had  two  daughters,  EUzahetk 

da^^hter  LtSl?  *"^  -''"^»  *°^  ^^^  *^°*»  -FVancM  and   Oeorge. 

and  me  to  her  In  \%Qli^  Elizabeth  married  Mr.  Dovetorif  duA  by  her 
b^d  arirn'rar  marriage  settlement  dated  in  July,  1803,  Mr.  Crossmm 
power  and  con-  settled  a  sum  of  3,000/.  in  trust  for  Mr.  Doveton  for 
waB  given  by    lifcy  With  remainder  to  Elizabeth  for  life,  with  remainder 

*f\"*^T*°*  "P^°  ^^^^  '^^  *''  ^^  ^^y  °'  ^^^  children  of  the  marriage 

And  he  di-  as  Mr.  and  Mrs.  Daveton,  during  their  joint  lives,  shoald 

Tl^lh^l^  appoint,  and  in  default,  then   upon   trust,  after    the 

die  without  decease  of  Mrs.  DovetoUf  for  such  of  their  children  as 

i^a^cy  ihould  ^^'  Doveton  should  appoint,  and  in  default,  in  trust  for 

revert  to  his  ^hg  children  of  the  marriage  equally.  And  in  case  there 
•urviving  chil-  o       i        «* 

dren.  The  should  be  no  children  or  child  of  the  marriage,  then 
settlement  of    ^p^^^  ^^^^^  f^^  g^jj^  person  as  Mrs.  Doveton,  by  her  will, 

daughter  gave  should  give  or  bequeath  the  same,  and  in  default  of 

husband'a  *'  ^"^^  &^  ^^  bequest,  in  trust  for  her  next  of  kin. 
joint  power, 

of  appoint-  I"  August,  1803,  Mr.  Grossman  made  a  codicil  to  his 

ment  to  the       ^\\\  thereby  he  bequeathed  to  his  daughter  Elizabeth 

surviving  hui-  '  ^  ^  o 

band,  a  sepa-    Doveton  BOOL  Sterling,  and  a  sum  of  2,833/.  6s.  Sd.  £3 

7^  mttTth^ir  P^'  Cents.  And  he  bequeathed  to  his  daughter  Lucy 
children,  and     6,833/.  6ff.  8d.  £3  per  Cents.  Reduced,  and  600/.  cash. 

in  default  of 
children,  a 

separate  power      He  then  proceeded  in  the  following  terms : — 

to  the  daughter  '^  ^ 

to  appoint  the        "Should  my  daughter  Elizabeth  Doveton  have  any 

one  by  will.  ^^sue  in  consequence  of  her  marriage  with  Mr.  Doveton, 
Held,  that  as     j  Jq  hereby  empower  him  to  give  and  bequeath  by  his 

inconflistency,  will 

the  will  must 

be  read  strictly,  and  that  Lucy  had  no  power  of  testamentary  appointment,  but  only 
a  joint  power  with  her  husband  to  appoint  to  children. 
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will  to  sach  issue  the  several  soma  above  mentioned,  1859. 
in  such  proportions  as  he  shall  deem  proper.  And  I  do 
further  direct,  that  if  my  daughter  Elizabeth  Doveton 
should  have  no  children,  in  consequence  of  her  marriage 
with  Mr.  Dovetanj  then  the  several  sums  above  specified, 
namely  500/.  sterling,  and  2,833Z.  6s.  Sd.  Stock  in  £3  per 
Cent.  Reduced  funds  shall  revert,  after  the  decease  of 
Mr.  Dweton  and  my  daughter  Elizabeth,  to  my  sur- 
viving children,  or  in  case  of  their  decease,  to  their 
nearest  relations. 

^  And  should  my  daughter  Lucy  hereafter  marry,  I  do 
hereby  give  to  her  and  to  the  person  who  may  be  her 
husband  a  similar  power  and  control  over  her  marriage 
portion  as  is  given  by  the  marriage  articles  to  Mr. 
Doveton  and  my  daughter  Elizabeth.  And  I  do  also 
direct,  that  if  my  daughter  Lucy  should  marry  and  die 
without  any  lawful  issue,  the  several  sums  given  to  her, 
after  my  decease,  shall,  after  her  demise  and  that  of  her 
husband,  revert  to  my  surviving  children,  or  in  case  of 
their  death,  to  their  nearest  relatives" 

The  testator  died  in  1803. 

In  1808,  Lucy  Cross/man  married  Mr.  Ducarel,  and 
on  the  occasion,  the  5,833/.  6s.  8d.  Stock  was  settled 
in  trust  for  Mr.  Ducarel  for  life,  with  remainder  to 
Lucy  Ducarel  for  life,  with  remainder  on  trusts  for  their 
children  and  issue. 

And  if  there  should  be  no  children  or  child  of  the 
said  intended  marriage  or  issue  oF  such,  or  if  all  should 
die  before  becoming  entitled  to  a  vested  interest,  then 
and  in  that  event,  from  and  after  the  decease  of  the 
survivor  of  them,  Mr.  and  Mrs.  Ducarel,  the  trust 
moneys  were  to  be  held  in  trust  for  such  person  and 

persons 
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persons  as  Mrs.  Ducarel  by  her  will  shoald  give  or  be- 
queath the  same;  and  in  default,  in  trust  for  such 
persons  as  were  to  be  entitled  to  the  same  under  the 
directions  of  Mr.  Croisman  contained  in  the  codicil 
to  his  willy  according  to  the  true  intent  and  meaning 
of  the  same  codicil. 

Lucy  Ducarel  died  in  1846.  She  never  had  issue, 
and  by  her  will,  she  appointed  all  the  stock  to  her 
husband. 

Mr.  Ducarel  died  in  1855,  and  after  his  death,  the 
trustees  transferred  the  5,833/.  6s.  M.  Stock  to  his 
executors,  Bevan  and  Palmer. 

The  Plaintiff  (the  executrix  of  Francis,  one  of  the 
sons  of  Mr.  Crossman,  who  had  died  in  1858)  instituted 
this  suit  against  the  executors  of  Mr.  Ducarel^  and  the 
representativesof  the  other  son,  and  o( Elizabeth  Dcvelom^ 
to  obtain  a  retransfer  of  the  fund  and  a  declaration  of 
the  rights  of  the  parties  thereto. 

The  Plaintiff  submitted,  that  in  the  events  which  had 
happened,  the  5,833/.  Qs.  8d.  was  divisible  in  three 
shares  between  the  ''  surviving  children  of  the  testator 
or  their  nearest  relatives.*' 

Mr.  Uoyd  and  Mr.  Pembertan,  for  the  Plaintiff, 
argued,  that  the  only  power  given  by  the  testator  to  his 
daughter  Lucy  and  her  husband  was  a  joint  power  in 
favor  of  their  children,  and  not  a  several  power  to  her 
to  dispose  of  the  fund  by  will,  in  case  of  her  having  no 
issue.  That  it  was  impossible  to  give  effect  to  the  gift 
over  '^  to  the  testator^s  surviving  children,  or  in  case  of 
their  deaths,  to  their  nearest  relatives,"  if  Mrs.  Ducarel 
were  to  be  permitted  to  defeat  it  by  an  appointment  in 

favor 
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favor  of  a  straDger,  and  that  therefore  the  codicil  must  be        ]  g69. 
read  strictly  as  giving  a  joint,  but  not  a  several ''  power 
and  control"  over  the  fund. 

Mr.  Sehoyn  and  Mr.  Nalder,  for  the  executors  of  Mr. 
Ducarelf  contended,  that  according  to  the  true  con* 
struction  of  the  codicil  of  the  testator,  Mrs.  Duearel  was, 
in  the  events  which  had  happened,  entitled  to  a  testa- 
mentary power  of  appointment  over  the  6,8332.  Qs.  &2. 
£3  per  Cent.  Reduced  Annuities  and  6002.  respectively, 
that  such  power  had  been  duly  exercised  by  her  will 
in  favor  of  her  husband,  and  thai  under  such  appoint- 
ment he  became,  and  that  his  personal  representatives 
now  were,  absolutely  entitled  thereto. 

That  all  the  powers,  joint  or  several,  contained  in  the 
settlement  of  Mrs.  Daneion  must  be  imported  into  the 
gift  of  the  legacy  to  Mrs.  Duearel^  and  that  the  gift 
over  in  default  of  children  must  be  read  as  subject  to 
all  those  powers,  and  as  if  the  words,  **  and  if  the  power 
and  control  aforesaid  shall  not  have  been  exercised" 
were  inserted  before  the  words,  ^  the  several  sums,  &c. 
to  revert  to  my  surviving  children^"  &c.  &c. 

Mr.  Teed^  Mr.  Murray  and  Mr.  Winthy  for  the  other 
Defendants. 


The  Mastbb  of  the  Rolls. 

The  view  I  take  of  this  case  is  in  favor  of  the  Plain- 
tiff, though  the  will  is  very  obscure. 

The  doubt  I  felt  in  this  case  was  occasioned  by  the 
rule  of  construction,  which  declares  that  wills  shall  be 
construed  liberally,  but  deeds  strictly.  If  the  words : 
— ''And  should  my  daughter  Luxy  hereafter  marry, 

I  do 
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1869.  I  clo  hereby  give  to  her  and  to  the  person  who  may  be 
her  husband,  a  similar  power  and  control  oyer  her 
marriage  portion  as  is  given  by  the  marriage  articles  of 
Mr.  Dovetan  and  my  daughter  Elizabeth/*  were  stand- 
ing alone,  it  might  reasonably  be  contended,  that 
although  the  words  are  not  pat  severally,  yet  that  it 
was  meant  to  give  the  same  control  to  Lucy  and  to  her 
husband  as  was  given  to  Mr.  and  Mrs.  Doveton,  and 
to  each  of  them,  and  that  in  the  same  manner  as  if  the 
words  ''severally  and  respectively"  had  been  introduced. 
If  these  words  were  construed  strictly,  it  is  a  power  to 
both,  a  power  and  control  over  the  fund  given  to  her 
jointly  with  the  person  who  might  become  her  husband. 
Then  what  power  and  control  ?  Why,  a  similar  power 
as  is  given  by  the  marriage  articles  of  Mr.  Daveton 
and  my  daughter  Elizabeth.  I  then  refer  to  those 
articles,  and  I  find  that  they  contain  a  joint  power  to 
be  exercised  in  favor  of  the  children  of  the  marriage, 
and  a  power  to  Mr.  Doveton  if  he  survived,  and  then  one 
to  Mrs.  Dcveton,  in  case  she  had  no  children :  but  the 
Joint  power  is  one  to  appoint  to  the  children  only: 
therefore,  construing  these  words  of  the  will  strictly, 
the  effect  of  them  would  be  to  give  Mr.  and  Mrs. 
Ducarel  a  joint  power  of  appointment  in  favor  of  their 
children,  and  nothing  more. 

But  then  the  codicil  thus  proceeds  : — **  And  I  do 
also  direct,  that  if  my  daughter  Lucy  shall  marry  and 
die  without  any  lawful  issue,  the  several  sums  given  to 
her  after  my  decease  shall,  after  her  decease  and  that 
of  her  husband,  revert  to  my  surviving  children,  or  in 
case  of  their  death  to  their  nearest  relatives.'^ 

But  when  you  turn  to  the  marriage  articles  of  Mr. 
and  Mrs.  Doveton,  you  find,  that  if  you  construe  the 
previous  words,  "  power  and  control'*  severally  and  re- 
spectively, 
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spectivelyy  it  is  in  direct  contradiction  to  this  passage  in  1859. 
the  codicily  because  by  it  there  is  no  **  power  and  con- 
trol" given  to  the  daughter  Ztccy  in  the  event  of  her 
having  no  children,  but  a  direction  that  the  money  is 
then  to  go  to  the  surviving  children  of  the  testator. 
That  is,  if  the  first  clause  in  the  will  means,  that  the 
whole  of  the  powers  contained  in  the  marriage  articles 
of  Mr.  and  Mrs.  Doveton  are  to  be  imported  into  this 
codicil  and  read  as  part  of  it,  then  Lucy  has  the  power, 
in  the  event  of  her  having  no  children,  of  disposing  of 
the  property  to  whomsoever  she  pleases,  and  if  she  do 
not,  then  it  goes  to  her  next  of  kin ;  but  the  codicil 
says,  in  the  event  of  her  having  no  children,  then  it  is 
to  go  to  the  testator's  surviving  children  or  their  nearest 
relatives.  So  that  it  is  impossible  that  the  whole  of  the 
powers  contained  in  the  articles  can  be  introduced ;  you 
must  either  omit  one  of  them  or  you  must  strike  this 
passage  out  of  the  codicil. 

I  think  the  proper  mode  of  construing  this  will  is, 
that  which  was  contended  for  by  Mr.  Lloyd,  to  say 
that,  in  this  instance,  these  words  must  be  read  in  their 
strict  literal  and  legal  sense,  which  is  certainly  doing  no 
violence  to  them,  for  it  is  merely  reading  them  as  they 
would  be  read  in  a  deed.  The  effect  of  this  is,  that 
there  is  to  be  a  joint  power  given  to  the  daughter  Lucy 
and  her  husband  similar  to  the  joint  power  given  in  the 
marriage  articles  of  Mr.  and  Mrs.  Doveton.  Subject  to 
that  joint  power,  then,  in  case  of  Mrs.  Ducarel  dying 
without  children,  the  fund  is  to  go  to  the  surviving 
children  of  the  testator,  and  in  the  event  of  their  being 
dead  to  their  nearest  relatives.  This  applies  both  to 
the  5,833/.  and  the  5002. 
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PASCOE  V.  SWAN. 
Nov.  10. 
The  Plaintiff's    A    COPYHOLD  estate  culled  "  Stumpus*"  9tood 

Dcfendanf  **  1™»*^^   «I^  *''"»^  *>"'  **"'   *^^  ^^'  "^®'  *^^''' 

weretenanuin  remainder  on   trust   for  her  children   as    tenants  hi 

common  in  fee.  .     ^ 

She  died  in       conunon  in  tee. 
1851,  and  her 
interest  de- 
scended on  the      Mrs.  Swan  died  in  1839|  leafing  three  cbildren,  tis. 

hdrtt^n^^    ^^V^  DonniiAome  Swan,  Mrs.  Patcoe  and  James 

infant).   The    Swan.    Joseph  Dcnnitkorne  Swan  afterwards  occnipied 

who^had'pre-    ^^®  fBtftnt  and  maintained  his  sister^  Mrs4  Pascoe,  until 

viouslv  occu-    ber  death  in  1861.     Her  interest  in  the  estate  descended 

continuerin  ^'  <^  ^^e  Plaintiff^  her  heir,  according  to  the  custom  of  the 

possession  and  manor,  who  was  then  an  infant. 

thenceforward 

excluded  the 

Pldntiff   ^^      '^^^  Plaintiff  attained  his  age  of  twenty-one  years  in 

atuined  ^^t7, 1857.  After  the  deeease  of  the  Plaintiff 's  mother^ 

1857.^"h«W°  J<»9h  Donnithcme  Swan  himself  occupied  and  farmed 

that  the  De-     the  estate,  but  he  never  paid  any  rent  to  the  Plamtiff  ia 

fendant  was  a  ^ 

accountable  to  respect  of  his  onfr'third  part  of  the  estate  i  be  excluded 

for  thl* wfcl^e    **®  Plaintiff  therefrom,  and  altogether  denied  the  Pbm- 
period,  and      tiff's  right  to  My  iaterest  k  it^ 

ought  to  be 

charged  with 

an  occupation       The  Plaintiff,  by  thifr  bill,  prayed  a  partition,  and  that 

one-third  might  be  allotted  to  him  hi  stei^eralty,  and  that 

the  Defendant  Joseph  Dorndthotne  Swan  might  be 

charged  with,  and  decreed  to  pay,  a  ptopet  occupation 

rent  for  tlte  Plaintiff's  one-third  of  the  e&tate  sin^e  the 

death  of  his  mother  in  1851. 

Mr.  Follett  and   Mr.  Southgate^  for   the   Plaintiff*, 
argued,  that  at  common  law,  one  tenant  in  common 

might 


rent. 


CASES  IN  CHANCBRY. 

iDigbt  maintain  an  action  against  another  to  recover  his 
share  of  the  rents  under  the  4  Anne,  c.  16,  s.  27,  but  if 
ousted,  that  he  might  recover  in  an  action  for  mesne 
profits ;  Goodtitle  v.  Tombs  (a) ;  JSason  r.  Henderson  (ft) ; 
and  that  similar  rights  existed  in  equity.  That  here,  the 
Defendant  had  entered  on  the  estate  of  an  infant,  and 
bad  made  himself  accountable  as  guardian  or  bailiff.  [See 
Growther  y.  Crowtber  (c),  and  Maihew  v.  Brise  (cf).] 


Mr.  RenshaWf  for  the  Defendant,  contended  that  in 
this  case,  there  had  been  no  receipt  of  rent.  That  the 
Defendant  bad  not  entered  on  the  estate  of  the  infant, 
but  had  merely  continued  the  possession  which  he  had 
at  the  death  of  the  Plaintiff's  mother,  and  that  there 
had  been  no  ouster,  for  the  possession  of  one  tenant  in 
common  was  the  possession  of  the  other ;  Peaceable  v. 
Read  (e). 


Tie  Mastbr  of  the  Rolls  held,  that  the  Defendant 
must  be  considered  as  having  entered  upon  the  estate 
of  the  infant,  and  must  account  for  the  rents  received 
by  him  cince  the  death  of  Mrs.  Swan ;  that  in  taking 
the  mccouDt,  the  Defendant  must  be  charged  with  a 
proper  occupation  rent  for  one^third  of  the  estate ;  but 
jDust  be  allowed  for  lasting  improvements. 


(a)  3  Witum,  118. 
(6)  12  Q.  JB.  Rep.  966. 
(c)  23  Beav.  305. 


(d)  14  Beav.  341. 

(e)  1  East,  568. 


Reg.  Lib.  1859,  B.,>/.  513. 
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1859. 


MOLD  V.  WHEATCROFT. 

Nov,  10,  17. 

An  act  of         T^^  ^"  ^^^  passed  in  the  29  Geo,  3  (c  Izxiv),  authority 
authorilwdthe  ^'^^  given  for  making  a  navigable  canal,  called 

leueefl  of         "  The  Cromford  Canal,''  from  Cromford  Bridge  to  the 
mines  to  make    gp  r  /^        i 

.  railroad         ^rewash  Canal. 

to  a  canal, 

intervening  '^^^^  ^Otli  Section  of  that  act  is   in  the   following 

lands,  on  terms  : — 

making  com- 

'S'he'leMeefl  "  ^^^  ^®  '^  further  enacted,  that  in  case  the  proprietor 

entered  into      or  proprietors  of  any  manor  or  estate  containing  any 

witba  mort-     mines  of  coal,  ironstone,  limestone  or  other  minerals,  or 

gagor  in  poa-    the  renters,  lessees  or  occupiers  of  the  same,  shall  find  it 
session  for  ,.  '        ,  ..  , 

making  the       expedient  or  necessary  to  make  any  railways  or  roads 

railway  and  ^  convey  his,  her  or  their  coals,  ironstone,  limestone, 
annual  rent,  marble  or  Other  stone  or  minerals  to  the  said  intended 
afiOTwards^fn-^  canal  and  collateral  cut,  over  the  lands  or  grounds  of 
tered  into  pos-  any  person  or  persons^,  then  and  in  every  such  case,  it 
received  the  «/'aU  be  lawful  fov  him,  her  or  them  to  make  any  such 
rent  ^^^ ^^  railways  or  roads,  he,  she  or  they  first  paying  or  tender- 
that  the  mort-  ing 
gagee  and  all 
claiming  under  him  were  bound  by  the  agreement. 

Where  an  act  of  parliament  authorizes  the  construction  of  a  rttilway  over  the  land 
of  another,  upon  making  compensation,  and  the  railway  is  made  without  authority  from 
the  owner  of  the  land,  but  is  afterwards  used  for  fifteen  years  with  his  knowledge,  b« 
will  not  be  permitted  to  interfere  with  the  possession.  All  he  is  entitled  to  is  to  have 
the  compensation  assessed  and  paid. 

An  engine-house  was  erected  on  the  lands  of  another  for  working  a  railway.  Tlie 
railway  was  authorized  by  an  act  of  parliament,  but  the  erection  of  tlie  engine-house 
was  not  Held,  that  after  an  acquiescence  on  the  one  hand,  and  an  undisturbed  enjoy- 
ment on  the  other  for  several  years,  the  possession  would  not  be  disturbed,  but  that 
a  proper  compensation  must  be  assessed  and  paid. 

If  a  man  stands  by  and  allows  another  to  erect  a  building  on  his  ground,  and  be 
afterwards  agrees  as  to  the  rent  to  be  paid  for  it,  neither  the  owner  of  the  land  nor  any 
person  claiming  under  him  can  dispute  the  right  of  the  builder  to  use  the  land. 

Persons  acquiring  interest  in  lands  over  which  a  railway  is  in  operation  at  a  rent 
are  bound  to  inquire  as  to  the  nature  of  the  holding. 
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ing  satisfaction  for  the  damage  to  be  thereby  occasioned        1859. 
to  such  lands  or  grounds,  in  manner  herein  directed  with      ^-^^v-^ 
respect  to  land  to  be  taken  for  the  purposes  of  this  act.  i,. 

And  it  shall  also  be  lawful  for  the  owner  or  owners  of  Whbatc»oft. 
and  person  or  persons  interested  in  such  lands  or  grounds 
to  treat  and  agree  with  such  proprietor  or  proprietors, 
renters,  lessees  or  occupiers,  for  the  damage  the  owner 
or  owners  of  such  lands  or  grounds  shall  or  may  sustain 
by  making  any  such  railway  or  road.  And  in  case  they 
cannot  agree  concerning  the  amount  or  value  of  such 
damage,  or  in  case  the  owner  or  owners  of  or  person  or 
persons  interested  in  such  lands  or  grounds  shall  refuse 
or  neglect  to  treat,  or,  by  reason  of  absence  or  other- 
wise, shall  be  prevented  from  treating,  then  the  same 
shall  be  settled  and  ascertained  by  the  said  commis- 
sioners, and  be  subject  to  the  verdict  of  a  jury,  if  re- 
quired, in  such  and  the  like  manner  as  the  value  of  the 
lands  to  be  taken  for  making  the  said  intended  canal 
and  collateral  cut  is,  by  this  act,  directed  to  be  settled 
and  ascertained.'' 

In  1843,  Messrs.  Mold,  the  lessees  under  a  lease 
which  would  expire  on  the  29th  of  December,  1869,  of 
some  collieries  and  mines  in  Morley  Park,  were  desirous 
of  making  a  tramroad  from  their  works,  so  as  to  commu- 
nicate to  the  Cromford  Canal,  Part  of  the  intervening 
land  belonged  to  Mr.  Woolley,  subject  to  an  existing 
mortgage  thereof  for  2,682/.  In  August,  1843,  Messrs. 
JUoldgSLve  notice  to  Mr.  Woolley  of  their  desire  to  make 
the  tramroad,  and  requiring  him  to  treat  and  to  agree 
upon  the  amount  of  damage. 

On  the  17th  of  November,  1843,  Messrs.  MoldmA. 
Mr.  Woolley  (but  without  the  concurrence  of  his  mort- 
gagee) signed  the  following  agreement  on  the  notice :— * 

"  Memorandum.    It  is  hereby  agreed  by  and  between 
L  L  2  the 
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1859.  the  undersigned  Daniel  Woolky,  of  Beage^  in  the  parish 
^''^^^^^^  of  Duffield,  the  owner  of  the  piece  orf  land  mention^ 
^^^  and  specified  in  the  above  notice^  for  bimselfy  hift  heirs, 
Whbatcroft.  (executors,  administrators  and  assigns,  and  the  under- 
signed John  and  Charles  Mold^  for  themselves,  severally 
and  respectively,  and  for  their  several  and  respective 
heirs,  executors,  administrators  and  assigns,  that  thejr 
the  said  Messrs.  Mold  shall  be  at  liberty  to  form  the 
i^ilway  tramroad  through  and  over  the  land  of  the  said 
Daniel  Woolky,  in  manner  in  the  said  notice  specified, 
and  to  use  the  same  for  the  purpose  of  their  several 
collieries  and  ironworks,  upon  the  tei'ms  following 
(that  is  to  say) : — 1st.  That  the  said  Messrs.  Maid 
shall  pay  to  the  said  Daniel  Woolky  the  sum  of  5Z.  St. 
per  annum,  for  so  much  of  the  land  aS  they  shall  use 
and  require  for  the  formation  of  the  said  railway,  ac- 
cording to  the  terins  of  the  above  nc^ice,  plan  and 
diagram,  and  as  the  same  is  now  marked  and  set  out, 
or  as  near  thereto  as  the  case  will  admit  2nd.  That 
they  shall  hang  good  gates  at  the  intersecting  of  each 
proprietor's  land,  in  a  proper  and  husband  like  manner, 
and  ever  maintain  and  keep  the  same  in  godd  order  and 
condition.  3rd.  That  in  the  event  of  the  said  railway 
being  discontinued  or  abandoned,  the  said  Messrs. 
Mold,  their  heirs,  executors,  administratoris  or  assigns, 
shall  restore  the  line  to  a  state  proper  for  cultivation, 
and  shall  give  six  months'  previous  notice  of  their  in- 
tention do  to  discontinue  or  abandon  the  same." 

Soon  after,  Messrs.  Mold  constructed  the  tramroad, 
which  they  used  for  their  collieries  and  ironworks. 

WooUey  got  into  difficulties  about  the  year  IS44, 
and  went  abroad,  and  thereupon  Mr.  'Saint  (who  was 
entitled  to  a  life  interest  in  the  mortgage  mon6y)  entered 
into  possession  df  the  mortgaged  property. 

In 


CASES  IN  CHANCERY.  513 

In  1851,  Messrs.  Mobl  rai»de  a  devi^tioa  in  the  line  1869. 
of  load,  and  tb^y  converted  the  trainroad  previously  ""^^^^^ 
worked  by  horses  into  a  railroad  worked  by  a  stationary  y^ 

engine.  They  also  erected  an  engine-hoyse  on  the  Wmiatcbqft. 
mortga^d  premises.  Tbey  did  this  with  thfe  concur- 
reinea  of  a  yearly  teoiint  in  possession,  but  without  the 
knowledge  of  Mr.  Saintj^  and  without  the  consent  of 
any  other  person.  About  a  year  afterwardsi  Mr.  Sainf 
first  heard  of  the  engine-house  having  been  built,  and 
he  required  Messrs.  Mold  to  p#y  a  rent  for  it ;  and  after 
cysei^ssion,  it  was  ultimately  verbally  agreed,  that  ai^ 
additional  rent  of  IL  lbs,  should  be  paid.  Mr.  Saint, 
i«  his  evidence,  said, ''  nothing  passed  between  us  (him- 
^If  and  Mr.  Mold)  as  to  the  length  of  time  for  which 
he  wae  to  have  the  engine-hous^,  or  for  which  he 
bad  the  tramroad.  I  never  agreed  th.^t  the  engine- 
house  and  tramroad  were  to  stay  on  the  land  for  ever. 
I  never  aaked  how  long  it  w^  to  stay,  nor  did  any  one 
ask  me.'' 

In  18^4,  Sai9t  demised  the  property  to  AUwood,  who 
Assigned  bis  term,  minus  a  day,  to  the  Defendant  Wheat- 
crqff^  who  bad,  in  1848,  bought  up  the  reversionary 
interest  in  the  mortgage  money. 

The  rent  of  5L  6^.,  and  the  additional  rent,  had  been 
paid  by  Messrs.  Mold  down  to  1854. 

WA^^tcroft,  the  Defendant,  hsving  thus  become  lessee 
of  the  property  underthe  mortgagee  in  possession,  and 
interested  in  remainder  in  the  mortgage  money  itself, 
began  to  question  the  right  of  the  Messrs.  Mold  to  the 
railway.  In  January,  1858,  he  required  an  increased 
rent  pf  35/.,  and  threatened  to  stop  the  road.  He  in- 
sisted that  Messrs.  Mold  had  no  power  to  erect  the 

steam 


Mold 
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steam  engine  on  his  land,  and  that  the  act  of  parliament 
did  not  enable  the  Plaintiff  to  take  any  limestone  from 
V.  the  canal  or  pig  metal  to  the  canal.     Afler  a  long  con- 

Whbatcroft.  troversial  correspondence,  Wheatcroft  and  Saintf  in 
March^  1858,  gave  Messrs.  Mold  notice  to  quit  the 
land,  and  after  the  expiration  of  the  notice,  Wheatcroft 
broke  up  the  railway  and  threatened  to  destroy  the 
engine-house. 

The  consequences  were  very  serious  to  Messrs.  Mold; 
they  stated,  in  their  a£Bdavit,  that  the  railway  was,  np  to 
the  destruction  thereof  by  the  Defendant,  in  daily  use 
by  the  Plaintiffs,  and  that  they  were  now  suffering  and 
would  continue  to  suffer  very  great  and  serious  daily 
loss  and  inconvenience  in  their  business,  by  the  stop- 
page thereof,  being  deprived  of  a  supply  of  coal,  to  the 
extent  of  about  150  tons  per  day,  which  they  required 
for  their  Morley  Park  and  Marehay  Works^  for  the 
purpose  of  carrying  on  their  business  of  ironmasters, 
and  being  also  deprived  of  selling  their  surplus  coal 
from  the  Morley  Park  Works^  and  being  also  com- 
pelled, by  the  Defendant's  destruction  of  the  railway,  to 
cart  limestone  from  the  Cromford  Canal  for  a  distance 
of  above  two  miles  to  the  Morley  Park  Works,  and 
that  a  further  consequence  of  the  stopping  of  the  line  of 
railway  was,  to  throw  out  of  employment  upwards  of  one 
hundred  men  until  the  same  could  be  restored. 

Messrs.  Mold  filed  this  bill  against  Mr.  Wheatcroft 
alone,  praying  that  he  might  be  restrained  from  permit- 
ting the  railway  to  remain  in  a  state  unfit  for  ordinary 
use  and  traffic,  and  from  preventing  the  Plaintiffs,  their 
servants  and  agents,  from  forthwith  replacing  the  rails 
removed  by  the  Defendant,  and  otherwise  restoring  the 
railway  to  a  state  fit  for  ordinary  use  and  traffic,  and 
from  interfering,  in  any  manner,  with  the  Plaintiffs'  use 

of 
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of  tbe  railway  and  tramroad  through  and  over  the  land  in 

the  Defendant's  occupation^  when  the  same  should  have 

been'  restored,  for  the  purpose  of  their  several  collieries 

and  ironworks.   2nd.  That  the  amount  of  damages  sus-  Wheatcboft. 

tained  by   the   Plaintiffs   by   the   commission   of   the 

wrongful    acts    aforesaid    might    be    ascertained   and 

assessed,  and  be  paid  by  the  Defendant  to  the  Plaintiffs. 

A  motion  was  made  for  an  injunction,  which  was 
turned  into  a  motion  for  a  decree. 

Mr.  Sehoyn  and  Mr.  Rendall  for  the  Plaintiffs,  relied 
on  JDann  v.  Spurrier  (a) ;  The  Duke  of  Devonshire  v. 
Elffin  (b)  ;  The  Duke  of  Beaufort  v.  Patrick  (c) ;  The 
Somereet  Canal  Company  v.  Harcourt  {d  ),  and  Suther- 
land V.  Briggs  (e). 

Mr.  FoUett  and  Mr.  Rowcliffe  for  the  Defendant. 


T%e  Master  of  the  Rolls. 

There  are  two  questions  to  be  considered  in  this  suit;       Noo,  17. 
first,  whether  the  Plaintiffs  have  a  right  to  the  use  of 
the  railway  across  the  land  \  and,  secondly,  what  com- 
pensation they  ought  to  pay  for  it,  and  whether  it  has 
already  been  ascertained  and  to  what  if  any  extent. 

• 
With  respect  to  the  first  question,  even  upon  the  De- 
fendant's own  case,  there  can,  in  my  opinion,  be  no 

doubt 

{a)  7  Vet.  231.  (d)  24  Beav.  571 ;  2  De  G\ 

(6)  14  Beav,  530.  4*  Jone$,  596. 

(c)  17  Bcai,  60.  {e)  1  HarCt  26. 
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1859.       doubt  that  the  Plaintiffs  are  entitled  to  the  use  of  the 

'•^''^-^      railway. 
Mold 

V. 

WniATCEOFt.  There  is  an  act  of  parliament  which  by  the  80th 
section  enacts^  that  the  proprietors  or  lessee  of  any 
estate  containing  mines  may,  if  they  find  it  expedient  or 
necessary,  be  at  liberty  to  make  a  railway  over  the 
lands  of  the  adjoining  proprietors  to  join  the  canal. 
The  Plaintiffsi  who  were  lessees  and  therefore  clearly 
within  this  clausCi  actually  made  a  tramroad  in  1843 
across  this  land,  which  is  within  the  provisions  of  the 
act. 

If  the  tramroad  had  been  originally  made  without 
the  authority  of  the  owner  of  the  land,  and  the  owner 
having  full  notice  of  its  existence  had  allowed  the 
Plaintiff  to  remain  in  possession  of  it  without  inter- 
ference for  fifteen  years,  all  that  he  could  now  do 
would  be,  to  require  compensation  for  the  dauaage 
occasioned  to  the  land. 

In  my  opinion,  it  makes  no  difference,  in  this  view  of 
the  case,  that  the  railroad  was  substituted  for  the  tram- 
road,  and  that  the  railroad  takes  a  different  direction 
over  these  lands  from  that  which  the  tramroad  took. 
Assuming  that  the  original  formation  of  the  tramroad 
was  unauthorized,  it  is  sufficient  for  this  purpose  to 
say,  that  it  has  been  used  for  a  period  of  fifteen  years 
before  any  complaint  was  made  by  the  owner  of  the 
land  :  for  this  purpose  I  treat  the  Defendant  as  the  ab- 
solute owner  of  the  land.  The  Defendant,  at  the  end 
of  fifteen  years,  says,  "  If  you  will  not  pay  me  the  rent 
which  I  demand,  I  will  turn  you  out  of  possession,  and 
forcibly  tear  up  the  rails."  He  had  no  right  to  take  op 
the  rails,  all  that  he  had  a  right  to  was,  to  receive  such  a 

compensation 
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compeiiflaiion  for  tbe  daroage  done  bb  he  wes  entUled  to 
under  the  act,  and  the  cases  of  The  Somersetshire  Canal 
Company  v.  Harcowrt  (a),  and  The  Duhe  of  Beamfort  ^^^ 
V.  Patrich  (6),  clearly  lay  down  that  principle.  Though,  WnBAwaoFT. 
in  those  eases^  the  taking  of  tbe  land  originally  was 
unaothorieed,  yet  the  Courts  held,  that  the  possession 
nrasl  not  be  dbtorbed,  and  all  that  could  be  done 
was  to  have  the  proper  amoant  of  compensation  asoer* 
tamed  and  paid. 

The  Defendant^  therefore,  in  this  case,  has  no  jostifi* 
catioDi  even  on  bis  own  shewing,  for  taking  posscesioo  of 
this  landy  and  the  coneeqnence  must  necessarily  be,  that 
whatevef  be  my  riew  and  opinion  with  respect  to  tbe 
rest  ef  the  case,  there  must  be  an  injunction  to  prevent 
bim  from  interfering  with  tbe  Plaintifis'  right  of  using 
tUs  railway  in  the  terms  which  I  shall  presently  state, 

Itie  next  question  raised,  is : — What  is  the  duration 
of  this  right  ? 

I  ttm  of  opinion  that  its  dnration  is  clearly  pointed 
out  by  the  act  of  parliament  itself,  and  that  so  long 
as  the  Plaintiffs  are  lessees  of  a  mine  they  will  be 
entitled  to  this  right  of  way  across  the  land,  and  that 
it  cannot  be  stopped.  If  the  Plaintiffs  or  their  assignees 
continue  to  be  for  ever  the  lessees  or  occupiers  of  this 
land,  then  the  right  will  continue  for  ever,  and  accord- 
ingly, tbe  rnjunctton  must  go  in  the  form  of  the  words 
of  tbe  act  of  parliament,  as  long  as  they  continue  to 
remain  lessees  or  occnpiers  of  the  land.  M^hen  their 
interest  in  the  mines  ceases,  they  will  then  have  nothing 
to  do  with  tbe  railway,  and  when  other  persons  become 

lessees 

(«)  24  Beoo.  571 ;  2  De  G.  ^         (6)  17  Beav.  60. 
Jones,  596. 
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1859.  lessees  or  occupiers  of  them^  new  rights  may  arise  as  to 
the  right  to  a  railway  to  the  canal ;  but  that  question  is 
not  now  before  me. 

The  next  question  is,  what  is  to  be  done  with  respect 
to  compensation  ?  That  divides  itself  into  two  heads, 
namely,  the  compensation  for  the  railway,  and  the  com- 
pensation for  the  engine-house,  and  it  was  very  justly 
observed,  that  the  act  of  parliament  gives  no  authority 
to  make  any  engine-house.  I  find  an  agreement  as  to  the 
tramroad  entered  into  in  the  year  1843  between  Messrs. 
Mold  and  Mr.  Woolley,  who  had  mortgaged  the  property, 
and  was  the  owner  of  the  equity  of  redemption,  and  was 
in  possession.  The  consequence  of  which  is,  that  it  is 
incumbent  upon  Mr.  Saint  to  shew  (which  he  does  not 
and  he  took  possession  in  1844)  and  for  Wheatcroft 
to  shew,  that  this  agreement  with  WooUey  was  one 
which  he  was  not  authorized  to  enter  into.  He  was  the 
owner  and  in  actual  possession  of  the  premises.  It  is 
impossible  to  say,  that  acting  upon  a  clause  like  this  in 
an  act  of  parliament,  where  an  arrangement  is  entered 
into  with  the  ostensible  owner,  in  possession,  and  the 
real  owner  of  the  equity  of  redemption  in  fee  simple, 
it  is  not  to  be  binding  on  the  mortgagee,  because  the 
mortgagee  was  no  party  to  it,  in  a  case  in  which  the 
mortgagee  enters  shortly  afterwards,  and  receives  the 
very  rent  reserved  by  the  agreement  I  find  an  agree- 
ment in  1843  that  five  guineas  a-year  shall  be  paid  for 
the  use  of  this  tramroad,  that  the  tramroad  is  accord- 
ingly made,  and  that  the  five  guineas  are  paid  from  that 
period  down  to  and  including  the  year  1854. 

Then  does  the  circumstance  that  the  tramroad  was 
abandoned,  and  that  a  railway  was  substituted  across 
this  property  in  a  more  direct  line,  though  I  agree  that 

the 
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the  deyiation  cannot  be  called  'trifling/' make  any        1859. 
difference,  and  does  it  require  a  fresh  agreement  for  that       '^^^'^■^ 
purpose  ?    I  should  infer,  from  evidence,  that  the  railway  ^^^ 

was  commenced  in  1850,  a  communication  then  takes  WHEATCRorr. 
place  with  the  tenant  in  possession,  the  tramroad  is  aban- 
doned, and  the  railway  is  substituted,  and  nothing  is 
said  as  to  the  agreement  of  1843.  Is  it  not  obvious 
that  this  was  a  mere  substitution  of  the  railway  for  the 
tramroad,  and  that  it  would  bind  all  parties  interested, 
provided  that  when  they  had  notice  of  the  facts,  they 
went  on  receiving  the  rent  and  made  no  complaint  of 
the  substitution  or  change  of  one  for  the  other  ?  There 
is,  in  1843,  a  written  agreement  sufficient  to  bind  the 
land  as  regards  the  tramroad,  and  afterwards  the 
railroad  if  substituted  for  the  tramroad,  with  exactly  the 
same  rights  attached  to  it,  and  this  is  acquiesced  in  to 
the  fullest  extent.  The  land  on  which  the  old  tramroad 
was  placed  is  taken  possession  of  by  the  tenant  and  is 
taken  into  cultivation ;  and  judging  from  the  map  I 
should  infer,  that  the  change  was  rather  beneficial  both 
to  the  owner  and  the  occupier,  the  railway  being 
more  direct  and  occupying  less  land.  Mr.  Saint,  the 
owner  of  the  land,  acquiesces  in  it,  for  his  tenant  takes 
possession  of  the  tramroad  and  uses  it  for  the  purpose 
of  cultivation,  and  he  himself  for  several  years  afterwards 
down  to  1854  receives  the  rent  of  five  guineas,  which  is 
attributable  to  the  railway,  and  thirty-five  shillings 
which  was  paid  for  the  engine-house.  The  Defendant 
in  this  case  might  just  as  well  go  and  pull  down  the 
engine  as  pull  up  the  rails.  It  is  clear  that  he  at  least 
as  mortgagee  in  possession  cannot  do  it,  but  I  do  not 
say  to  what  extent  the  owner  of  the  equity  of  redemp- 
tion or  other  persons  are  bound,  that  question  is  not 
now  before  me,  but  at  least  Mr.  Saint  and  all  persons 
claiming  under  him  are  bound  by  the  transaction. 

As 
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1859.  Aa  to  the  engine-hoase  tber^  waa  either  a  licence  U^ 

^^^^"^^  ere^t  k  qc  au  acqoieacence  ii^mediately  after  it  W99 
ly^  erected,  bat  I  am  of  opiaion  that  the  awoiint  of  coib* 
WuKATcvovT.  pensation  binda  too  one  but  Mr.  S^inl  bimielfj  and  tb^l 
the  amount  of  compensation  for  tbe  engin^boOM  i»  th^ 
matter  alone  to  be  aaeertained.  Tbe  rigbt  to  u«e  tbe 
engine-house^  I  am  of  opinion,  binds  everybody  who 
baa  got  possession  of  the  land^  upon  the  piineiple  to 
wUeh  Mr.  Polktt  reifarred,  recognized  ia  the  case  of 
J}mn  ▼•  8f$arier((i^  and  many  oth^s,  and  that  priar 
dple  is  tbn  :-«^that  if  the  owner  stand  by,  and  aUesr 
another  to  erect  a  building  upon  his  land,  and  after- 
wards agree  with  him  as  to  the  rent  to  be  paid  for 
it,  neither  he  nor  any  person  claimiDg  under  him  can 
say,  that  the  owner  of  the  building  has  not  a  ri^t  to 
the  use  of  that  land.  I  am  of  opinion  that  the  right  to 
the  engine-house  is  not  imported  into  the  agreement  of 
1843,  and  that  it  is  not  made  binding  upon  any  other 
person  than  Mr.  iSata^  and  those  claiming  under  him, 
and  that  therefore,  with  respect  to  the  engin&*ho«se,  it 
will  not  bind  the  present  Defendant. 

It  is  impossible  for  the  Defendant  to  say  that  he  knew 
nothing  of  this  until  a  subsequent  period,  that  he  had 
no  notice  of  this  agreement.  Erery  person  who  claims 
under  Mr.  WcoUey  has  notice  of  this  agreement,  and 
more  especially  when  they  see  persons  occupying  the 
railway,  and  paying  rent  for  it  during  that  time ;  they 
are  bound  to  inquire  into  and  to  ascertain  their  title, 
and  they  cannot  afterwards  set  up,  for  their  own  ad- 
vantage, and  as  an  excuse  for  their  own  act,  that  th^ 
were  not  aware  of  what  the  nature  of  the  title  was 
under  which  the  persons  who  were  using  the  railway 
claimed. 

Such 

(a)  7  Vei,  231. 


CASES  tN  CHANCfiRY.  ^21 

Such  being  the  case,  I  ada  of  opitiioti  tliat  ifaSs  «  the       1859. 
w)lt  of^edrcfe  that  ought  to  be  made  :-^  Ifi  the  first  place,      ^^v^^ 
declare  (iti  the  termft  of  the  act  of  parliament)  that  the       ^^^ 
Plaintifik  are  entitled  to  the  use  of  the  railway,  so  hmg  WatAtcmoir. 
as  being  proprietors,  renters,  lessees  or  occupiers  of  any 
mines,  &c.,  (hey  shall  find  it  expedient  or  necessary  to 
make  use  of  such  railway  to  convey  the  coal,  &c.  to  the 
Cromford  Canal,  upon  payment  of  5/.  6s.  to  the  owner 
of  the  land  for  the  time  being ;  and  an  account  must  be 
directed  of  what  is  due  from  the  Plaintiff*  in  respect  of 
that  rent 

Then  restrain  the  Defendant,  by  injunction,  from 
preventing  or  interfering  with  the  Plaintiffs,  their 
agents  or  workmen,  in  replacing  the  rails  and  restoring 
the  railway  to  its  former  state,  and  from  preventing 
or  interfering  with  the  Plaintiffs,  their  agents  or  work- 
men, firom  using  the  railway  in  such  manner  as  here- 
tofore used,  and  in  any  other  manner  as  they  may 
think  fit,  so  as  not  to  injure  the  land  of  the  Defendant, 
and  so  long  as  the  Plaintiffs  continue  entitled  to  use 
the  railway. 

There  must  be  an  inquiry  to  ascertain  what  will  be  a 
proper  compensation  to  be  paid  to  the  Defendant  for 
the  use  and  occupation  of  the  land  whereon  the  engine- 
house  has  been  erected. 

I  am  also  of  opinion  that  the  Defendant  must  make 
good  to  the  Plaintiffs  the  damages  they  must  have 
sustained  by  reason  of  the  Defendant  having  pulled 
up  the  rail^  and  impeded  and  prevented  the  use  of 
the  railway,  and  that  the  amount  of  this  must  be 
ascertained. 

The 


CASES  IN  CHANCERY. 


Mold 


The  Defendant  murt  pay  all  the  costs  of  the  suit,  up 
to  and  including  the  hearing,  they  having  been  occa- 
sioned by  his  acts.    The  subsequent  costs  will  abide 


WBBATCRofT.  farther  directions. 
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Nov.  14,  15. 

LOXLEY  t.  HEATH.  i860. 

Jan,  12. 

TN  1846,  the  Plaintiff,  Mr.  Loxley^  made  proposals  of  As  to  the  obli- 
marriage  to  Emilys  the  daughter  of  the  Re?.  R.  ^Vher  to  make 

Heathy   whose   family   consisted   of   two   sons   and   a  %^^  promwea 
J         I  o  .  lit  xn      nfiade,  on  the 

daughter,     oome  conversation  took  place  between  IVlr.  marriage  of  hii 

Loiley  and    Mr.  Heath  on  the  subject,  the  effect  of  ^^fnten'id^^^ 
which  did  not  appear,  further  than  as  it  wiU  be  found  son-in-law,  to 
stated  in  the  following  correspondence.  g^*^*  ^oth\% 

property,  and 
on  the  faith  of 
Oo  the  18th  of  February,  1845,  the  correspondence  which  the 

commenced  with  a  letter  from  Mr.  Loxley  to  Mr^  Heath,  piace.*^*  ^ 

the  material  parts  of  which  were  as  follows : —  A  father, 

prior  to  the 
marriage  of 
"  I  hope  you  will  excuse  me  referring  to  our  conver-  his  daughter, 

sation  the  other  day,  for,  indeed,   I  should  feel  more  *"  a  Torres- 

J'        '  '  pondence  with 

comfortable  if  the  arrangements  between  us  were  more  his  intended 

perfectly  understood."     *♦♦•♦"  You  were  pleased  JJJied  tSrt  all 

to  say,  that  with  relation  to  your  property,  it  would  be  his  nroperty 

equally  divided  among  your  children  who  survived  you,  equally  divided 

that  Emily  should  have  a  yearly  allowance  for  pocket  "jj!??^*  *V'. . 

money,  and  that  some  ready  cash  to  start  with  should  decease.    A 

not   be   wanting.     If    I   have   not  been   misinformed,  J^ecuTed" prior 

Emily  has  a  few  hundreds  of  her  own.     I  have  policies  to  the  mar- 

of  insurance  for  1,000/.  on  my  own  life."  ♦  ♦  •  "Will  omftudalf 

you  then  oblige  me  by  stating  what  allowance  you  will  ?f"^*®u°f. 

yearly  make  to  Emily,  and  what  sum,  over  and  above  that  there  was 

that  which  belongs  to  her,  I  may  receive  from  you  on  J"njj]J|'***i°"|,^ 

my  father ;  but  the 
first  letter 
iMvin^  alluded  to  a  prior  conversation  applying  the  representation  to  children  who 
should  survive  the  father,  the  Court  held,  that  this  condition,  though  not  mentioned, 
afiteted  the  wbble  of  the  subsequent  correspondence,  and  that  the  obligation  was  con- 
ditional on  her  sorviving.  She  predeceased  her  father,  leaving  a  child.  Held,  that  the 
father  was  under  no  obligation  to  leave  any  part  of  his  property  to  the  daughter  or  her 

VOL.  XXVII— IV.  M  M 
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1859.       niy  marriage,  and  I  shall  be  happy  to  settle  the  same 
^'^^^^^      amount  for  the  benefit  of  those  who  survive  me." 

LoXLEY 
O. 

Heath.  On   the    19th   of  February,    1846,   Mr.   Heath,  in 

answer,  wrote  to  the  Plaintiff,  as  follows : — "  I  have  no 
hesitation  in  informing  you  of  what  Mrs.  Heath  and  I 
are  able  to  promise  for  our  daughter  on  her  marriage 
and  at  our  death.  Mrs.  Heath  has  2,400/.,  and  I  have 
rather  more  in  the  funds.  This  sum,  with  all  we 
possess,  would  be  divided  at  our  decease  equally  among 
our  children.  Out  of  our  annual  income,  we  thought  of 
supplying  Emily  with  60/.  per  annum;  but  as  you  spoke 
of  the  advantage  of  ready  money,  we  would  pay  on  her 
marriage  600/.  instead  of  this  allowance,  if  you  prefer 
this  arrangement.  The  money  you  refer  to  as  belonging 
to  Emily  must  be,  I  think,  her  share  in  1,000/.  left  by 
Dr.  Nott,  first  to  Mrs.  Heath  and  then  to  be  divided 
among  our  children.  We  purpose  also  giving  to  Emily 
100/.  for  her  outfit  and  clothes,"  &c.  &c.  He  added  in 
a  postscript,  "  I  may  add,  that  if  either  of  my  sons  were 
in  circumstances  of  abundance  as  not  to  need  his  share 
of  the  property,  it  would  then  be  divided  equally  be- 
tween the  other  two." 

In  answer,  the  Plaintiff  on  the  22nd  of  February 
said,  he  preferred  the  600/.  cash  to  the  proposed 
income. 

On  the  10th  of  March,  1846,  Mr.  Heath,  in  a  letter 
to  the  Plaintiff's  mother,  said,  "  when  your  son  asked 
my  consent  to  his  proposals  to  my  daughter,  he  also 
asked  what  assistance  I  could  render  them,  in  the  event 
of  their  union.  I  told  him  what  my  circumstances  were, 
and  offered  to  allow  them  50/.  per  annum,  and  to  leave 
them  a  third  part  of  all  that  we  possessed  at  our  decease, 
explaining  what  our  means  consisted  of."     Mr.  Heath 

went 
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went  on  to  explain,  that  the  Plaintiff  had  prererred  6007. 
down  to  the  50/.  a-year,  and  said  **  we  have  since  pro- 
mised Emily  20/.  per  annum  for  pocket- money,  and 
I  am  very  sorry  to  find  that  these  arrangements  of  ours 
have  not  given  you  perfect  satisfaction,  but  that  you  wish 
us  to  advance  1,000/.,  or  to  engage  to  pay  25Lper  annum 
to  the  young  people  when  married." 

The  Plaintiff's  mother,  in  reply,  said,  •*  I  did  not,  until 
now,  understand,  that  it  is  your  intention  to  allow  EmVy 
20/.  per  annum,  as  well  as  the  600/.  you  promised  to 
give  on  the  day  of  their  marriage,  or  I  should  not  have 
said  what  I  did  on  the  subject.  Depending  on  your 
letter  that  Emily  will  have  her  equal  share  at  your 
death,  &c.,  I  remain,  &c." 


1859. 


On  the  11th  of  May,  Mr.  Heathy  in  a  letter  to  Mr. 
Loxley,  said,  ''  I  feel  much  cheered  by  the  intimation 
you  kindly  gave  me  that  you  had  assured  1,000/.  for  the 
benefit  of  your  survivors,  and  that  you  would  secure  to 
her  or  them  whatever  money  you  may  receive  from  me." 

Some  little  hesitation  took  place.  The  Plaintiff  pre- 
pared and  sent  to  Mr.  Heath  the  draft  of  a  settlement, 
whereby  a  policy  of  600/.  only  on  his  life  was  alone 
settled,  and  which  Mr.  Heath  did  not  consider  **  an 
equivalent  for  an  immediate  advance  of  money;"  and 
in  a  letter  from  him  to  the  Plaintiff,  dated  the  1 7th  of 
May,  1845,  he  said,  **  we  have  provided  our  daughter 
with  a  trousseau  of  100/.,  are  ready  to  advance  500/. 
more,  supply  her  with  20/.  per  annum  for  her  pocket, 
and  leave  her,  at  our  decease,  a  due  proportion  of  all  we 
have,  and  you  have  expressed  your  readiness  to  meet  us 
in  the  spirit  of  reciprocity."  He  referred  him  to  his 
solicitor,  Mr.  Delmar,  who,  after  some  conversation 
with  the  Plaintiff,  altered  the  draft  settlement  by 
M  M  2  limiting 
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1859.       Umiting  the   policy  money,  in  default  of  issue  of  the 
marriage,  to  Miss  Heath. 

'The  settlement,  (hus  altered,  was  executed  on  the 
2nd  of  JunCy  1845;  it  was  made  between  TAr.Loxley  of 
the  first  part,  hi^  intended  wife  of  \he  second  part,  Mr. 
Heath  of  the  third  part,  and  two  trustees  of  the  fourth 
part.  It  recited  the  policy  for  500Z.,  and  the  payment 
by  Mr.  Heath  to  Mr.  LoxUy  of  500/.  as  a  marriage  por- 
tion with  bis  daughter,  and  that  to  make  a  provision  for 
his  intended  wife  and  the  issue  of  the  marriage,  the 
Plaintiff  had  agreed  to  assign  the  policy.  The  Plaintiff 
then  assigned  the  policy  to  the  trustees,  on  trust  for  bis 
intended  wife  for.  life,  with  remainder  to  the  children  of 
the  marriage,  and  he  covenanted  to  keep  up  the  policy. 
The  settlement  contained  no  obligation  whatever  on  the 
part  of  Mr.  Heath, 

The  Qiarriage  was  solemnized  on  (he  next  day,  the 
3rd  of  June,  1845. 

'  The  Plaintiff's  wife  died  on  the  26th  of  May,  1846, 
having  by  her  will  appointed  all  her  property  to  her 
husbands  and  appointed  him  executor^  She  left  issue 
of  the  marriage  one  child  only. 

Mr.  Heath  died  in  1852,  having  bequeathed  ^U  his 
property  to  his  widow ;  she  died  in  September,  1858, 
and  bequeathed  all  her  property  to  her  t,wo  sons  (the 
Defendants)  and,  she  appointed  them  her  executors. 

This,  bill  was  filed  on  the  2nd  of  May,  1869,.  by  Mr. 
Loxley,  stating  that  the  marriage  had  takep  place,  in 
reliance,,  and.  upon  the  faith  of  the  representi^tion  and 
promise  in  the  letters  pf  Mr.  Heath,  that  ha  would,, at 
the  decease  of  the  survivor  of  himself  and  bis  wifi&,  leave 

to 
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to  his  daughter  one-third  share  of  his  estate.  Th6 
Plaintiff  submitted  that  he  was  entitled  to  have  that 
represeotation  and  agreement  specifically  performed  and 
made  good,  and  that  he  was  consequently  entitled  to 
one-third  of  the  residuary  estate  of  Mr.  Heath, 

The  bill  prayed  a  declaration  that  the  PluintifF, ''  as 
the  legal  personal  representative  of  his  late  wife  or  other- 
wise/' was  entitled  to  one-third  of  the  clear  residuary 
estate  of  which  Mr.  Heath  was  possessed  or  entitled  at 
the  time  of  his  death,  and  for  the  necessary  accounts. 

The  Defendants  insisted  that  the  marriage  did  not 
take  place  on  the  faith  of  the  arrangements  mentioned 
in  the  letters,  saving  only  such  arrangements  as  were 
embodied  in  the  settlement  made  on  the  marriage.  They 
submitted  to  the  Court  what  was  the  proper  construction 
of  the  letters,  and  they  also  claimed  the  benefit  of  the 
Statute  of  Frauds,  if  and  so  far  as  the  Plaintiff  attempted 
to  set  up  any  agreement  not  made  in  accordance  with 
the  exigency  of  that  statute.  They  said  that  the  Plain- 
tiff's claim  was  first  preferred  on  the  22nd  of  October^ 
1858,  and  that  it  was  entirely  new  to,  and  a  complete 
surprise  upon,  them.  And  they  claimed  the  benefit  of 
any  defence  which  might  arise  from  lapse  of  time,  the 
laches  of  negligence  of  the  Plaintiff,  and  the  Statute  of 
Limitations. 

The  Phintitf  verified  Che  statements  contained  in  his 
bill. 

Mr.  R.  Palmer^  Mr.  Selwyn  aad  Mr.  W,  2>.  Lewigf 

for  the  Plamtiff,  argued,  that  the  marriage  having  taken 
pkce  on  the  faith  of  the  representations  made  by  Mr. 
Heath,  his  estate  was  bound  to  make  it  good,  in  accord- 
ance with  the  decisions  fn  De  Beil  v.  Thompson  (a) ; 

Barhworth 
(a)  3  Beav.  469 ;  12  Clark  4  Fin.  45. 
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1859.  Barkworth  v.  Young  (a);  Johnson  v.  Johnson  (&)  ;  Bold 
V.  Hutchinson  (c).  That  the  Statute  of  Frauds  (29  Car. 
2,  c  3,  9.  4)  was  inapplicable,  for  the  contract  appeared 
Heath.  Jn  writing,  upon  the  letters  of  Mr.  Heath  himself.  That 
the  Statute  of  Limitations,  if  applicable,  would  only  run 
from  the  death  of  the  widow,  at  which  time  the  contract 
was  to  be  performed. 

Mr.  Lloyd  and  Mr.  Hohhouse  for  the  Defendants. 
The  circumstances  of  the  present  case  fall  far  short  of 
those  in  the  reported  cases.  In  De  Beil  v.  Thomson  (d\ 
the  contract  was  much  more  precise  and  formal,  and  the 
amount  was  specified  ;  the  settlement  was  subsequent 
to  the  marriage  and  created  a  great  difficulty,  but  it  was 
satisfactorily  explained.  That  case  has  even  been  con- 
sidered a  ''  strong  case,"  and  as  having  gone  "  a  long 
way**  (e).  In  Bold  v.  Hutchinson  (c),  the  amount  was 
recited  in  settlement,  and  the  cause  of  the  omission, 
in  the  subsequent  settlement,  explained.  The  case  of 
Barkworth  v.  Young  (a),  was  decided  on  demurrer,  and 
upon  a  bill  in  which  an  express  contract  was  alleged. 

But  here  the  Plaintiff  has  failed  to  establish  any  such 
contract  as  he  alleges.  First,  the  correspondence  pro- 
ceeds on  a  conversation  proposing  to  divide  the  property 
amongst  the  children  who  survived.  In  the  correspond- 
ence everything  is  spoken  of  conditionally,  the  expres- 
sions being  *'  would  be  divided "  and  "  would  pay." 
The  father  speaks  merely  of  the  natural  and  ordinary 
course  of  things,  that  the  daughter's  share  would  pro- 
bably be  increased  in  the  event  of  the  sons  not  requiring 
a  provision.     But  it  is  impossible  to  say  that  the  father 

intended 

(a)  4  Drew.  1.  {d)  3   Beav.  469;  12  CL  4 

(6)  3  Hart,  157.  Fin.  45. 

(c)  20  Beav.  250;  5  De  G.,          («)  15  Beav.  p.  349;  1  Joneii^ 

Ji.  4r  G.  558.  L.p,  570  ;  Sag.  Law  ^ Prop,  53. 
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intended  to  enter  into  a  positive  obligation,  so  that,  at 
all  events,  one-third  of  his  property  should  be  payable, 
even  if  there  should  be  no  issue,  or  that,  in  the  events 
which  have  happened,  the  Plaintiff,  a  stranger,  should 
take  one-third  of  Mr.  HeaiK$  property  to  the  exclusion 
of  his  own  sons  and  his  grandson. 

These  letters  must  be  considered  as  a  mere  negocia- 
tion  terminating  in  the  antenuptial  settlement,  and  by 
which  written  contract  alone  the  parties  became  bound. 
After  discussion  between  the  Plaintiff  and  Mr.  Loxley 
and  his  solicitor,  the  terms  were  altered,  and  obligations 
which,  on  the  correspondence,  the  Plaintiff,  on  his  part, 
was  bound  to  perform,  are  wholly  omitted.  Thus  the 
policy  was  reduced  from  1,000/.  to  500/.,  and  the  under- 
taking to  settle  an  equal  amount,  and  to  **  secure  to 
her  or  them  whatever  money  he  might  receive  from 
him"  is  wholly  omitted. 


1859. 


Lastly,  this,  if  anything,  is  a  mere  legal  contract  which 
ought  to  be  sued  on  at  law ;  the  breach  occurred  on  Mr. 
Heath^s  death  in  1852,  upon  breach  of  the  alleged  con- 
tract to  "leave"  a  third  of  his  property  to  his  daughter. 
The  Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3,  is 
therefore  a  complete  answer  to  the  Plaintiff's  demand ; 
Battley  v.  Faulkner  («). 

Mr.  Selwyn  in  reply. 

The  case  oi  Johnson  v.  Johnson  {b),  and  the  Statute  of 

Wills  (I  Vict  c.  26,  s.  33),  were  also  referred  to  as  to  the 

point  whether,  if  Mr.  Heath  had  left  one-third  of  his 

property  to  his  daughter,  it  would  have  lapsed  by  her 

death  in  his  lifetime. 

The 

(a)  3  Bam.  if  Aid.  288.  (6)  3  Hare,  157. 
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J^^  7^  Mabtbr  of  ike  Rolls, 

Had  the  marriage  taken  place  od  the  faith  of  the  two 
letters  of  the  18th  and  19th  of  February,  1845,  and  if 
nothing  more  bad  occurred,  it  cpuld  scarcely  hav^  been 
disputed,  after  the  decision  in  De  Beily.  Thomson  {a), 
that  Mr.  Heath  would  have  been  bound  (subject  to  a 
question  on  the  construction  of  his  words)  to  leave  one- 
third  of  his  property  to  his  daughter. 

The  matter  is  again  repeated  in  a  letter  of  the  IQth  of 
March,  written  by  Mr.  Heath  to  the  Plaintiff's  mother, 
and  in  her  reply.  The  subsequent  letters  add  but  little 
to  what  is  contained  in  the  previous  ones,  iior  do  they 
detract  from  them;  they  are  son^what  vague,  and 
repeat  generally  what  had  been  previously  stated. 

All  these  letters  are,  with  some  occasional  ambiguity, 
expressive  of  the  intention  of  Mr.  Heath  to  leave  to  his 
daughter  an  equal  share  of  his  property  on  bis  decease, 
and  as  I  have  already  stated,  if  nothing  more  bad  oc- 
curred, this  Court  would  have  compelled  the  legfd  per- 
sonal representatives  of  Mr.  Heath  out  of  his  assets  to 
make  good  the  undertaking  contained  in  these  letters. 

The  settlement  was  prepared  and  executed  on  the 
2nd  of  June  following,  and  although  Mr.  Heath  was  a 
party  to  it,  the  settlement  contains  no  mention  of  this 
prospective  provision  nor  any  covenant  on  his  part  on 
the  subject.  The  indenture  recites  the  payment  of  the 
600/.  to  the.  PlainUff,  by  Mr.  Heath,  as  a  marriage 
portion  on  the  marriage  of  his  daughter,  and  it  proceeds 
to  settle  the  500/.  secured  by  the  policy.  It  is  silent 
both  as  to  the  20/.  per  annum  to  be  allowed  to  Mrs. 

Loxley, 
(«)  3  fieov.  469,  amd  12  CI.  ^  Fim.  4^ 
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Loxletff  and  also  as  to  the  third  share  which  she  or  her        1859. 
children  were  to  have  in  her  father's  property. 

It  was  strongly  arged  on  me,  that  I  ought  to  consider 
this  indenture  as  the  final  settlement  between  tlie  De- 
fendant and  Mr.  Heath,  and  that  all  that  had  previously 
taken  place  must  be  considered  as  treaty  merely,  and 
which  bad  been  abandoned  when  the  final  marriage 
contract  was  settled.  If  such  had  been  the  case,  it 
would  scarcely  have  been  possible  but  that  some  trace 
of  an  alteration  of  the  intention  of  the  parties  to  this 
arrangement  must  have  appeared,  either  in  the  corres- 
pondence, or  in  the  parol  testimony,  and  I  think,  upon 
a  careful  examination  of  the  whole  of  the  evidence,  that 
the  fair  result  of  it  is,  that  the  provisions  contained  in 
the  letters  of  Mr.  Heath  were  never  retracted,  and 
that,  relying  upon  them,  the  Plaintiff  contracted  the 
marriage. 

It  is  not  necessary,  for  this  purpose,  to  come  to  the 
conclusion,  that  unless  such  provision  had  been  made, 
the  marriage  would  never  have  been  contracted  ;  if  they 
formed  a  part  of  the  contract,  the  party  to  be  benefited 
by  it  is  entitled  to  have  it  performed,  although  it  may 
well  be,  that  rather  than  forego  the  intended  marriage 
with  the  lady  in  question,  he  would  have  consented  to 
other  and  less  advantageous  terms,  had  any  such  been 
pressed  upon  him  by  her  family.  It  is,  therefore,  im- 
possible, in  such  cases,  for  the  Court  to  enter  into  any 
question  of  the  quantum  of  value  of  this  portion  of  the 
contract,  or  its  possible  influence  in  inducing  the  person 
with  whom  it  is  made  to  contract  a  marriage,  however 
trifling  the  estimated  amount  of  such  portion  may  be. 
Equity  cannot  divide  the  contract,  and  in  this  Court  it 
must  be  regarded  in  exactly  the  same  light  as  if  it  had 
been  the  point  on  which  the  contract  turned,  and  but 

for 
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1 8o9.  for  this  promise  the  other  party  to  the  contract  would  not 
have  entered  into  it.  Neither  can  stich  promise  be  treated 
in  a  Coort  of  Equity  as  a  mere  statement  of  a  present 
intention,  the  performance  of  which  may  be  varied  as 
circumstances  may  alter,  and  the  right  of  judging  and 
determining  which  is  to  be  left  to  the  discretion  of  the 
person  who  made  it.  Not  merely  the  case  of  De  Beil  t. 
Thomson  J  but  every  principle  of  equity  administered  in 
this  Court,  forbids  such  a  construction  being  applied  to 
such  provisions.  If  they  are  intended  to  be  merely 
voluntary,  if  the  fulfilment  of  them  depends  on  the  mere 
option  of  the  person  who  makes  them,  why  are  they 
made  at  all  ?  They  are  made  and  intended  to  produce 
an  influence  on  the  person  for  whose  benefit  they  will 
enure,  and  cannot  be  considered  as  leaving  the  parties 
in  exactly  the  same  situation  as  they  were  before. 

In  truth  the  only  safe  and  intelligible  rule  in  such 
cases  is  that  hitherto  adopted  in  Courts  of  Equity,  to 
which  I  have  often  had  occasion  to  refer;  namely,  to 
enforce  strict  truth  in  the  dealings  of  one  man  with 
another,  so  that  if  one  man  make  a  deliberate  promise 
to  another,  with  a  view  to  induce  that  other  to  do  a 
particular  act,  and  which,  relying  on  such  promise,  he 
accordingly  does,  the  promiser  shall,  in  this  Court,  be 
compelled  to  make  good  his  words;  and  this  is  much 
stronger  when,  as  in  the  present  case,  he  is  the  person 
who  derives  an  advantage  from  the  act  which  be  has 
induced  the  other  to  perform.  In  this  case  the  fiicts 
proved  satisfy  me  that  Mr.  Heath  bamd  Jide  made  the 
promise,  such  as  it  is,  which  is  to  be  foond  in  these 
letters. 

That  brings  me  to  the  consideration  of  what  the 
promise  is,  namely,  the  construction  of  the  words  used 
by  Mr.  Heaik  in  his  letters.     On  this  part  of  the  case, 

I  have 
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I  have  felt  considerable  hesitation,  and  have,  after  some 
fluctuation  of  opinion,  come  to  the  conclusion,  that  the 
promise  meant  was  to  leave  one-third  part  of  his 
fortune  to  his  daughter,  only  in  the  event  of  her  sur- 
viving the  testator. 

The  contract  is  shewn  by  the  correspondence,  which 
begins  with  a  letter  from  the  Plaintiff  to  Mr.  Heath ; 
this  refers  to  a  conversation  in  which  the  Plaintiff  re- 
ceived a  verbal  promise  from  Mr.  Heath  in  these  words 
^'  you  were  pleased  to  say,  that  with  relation  to  your 
property  it  would  be  equally  divided  among  your  chil- 
dren who  survived  you'  &c.  This  conversation,  and 
that  the  proposal  was  to  divide  the  property  among  the 
children  who  survived  him,  must  be  born  in  mind  in 
considering  the  subsequent  letters.  The  next  letter 
which  is  from  Mr.  Heath  is  consistent  with  that  suppo- 
sition;  he  says,  this  sum,  viz.,  2,400/.  "with  all  we  pos- 
sess, would  be  divided,  at  our  decease,  equally  among 
our  children."  Nothing  is  said  about  the  contingency 
of  their  not  surviving  their  parent  or  their  father;  it 
assumes  they  will  survive;  a  postscript  is  added,  stating 
a  contingency  on  which  the  daughter's  share  might  be 
increased,  but  nothing  is  suggested  as  possible  to  dimi- 
nish it.  The  next  letter  to  the  mother  of  the  Plaintiff 
says  that  he  offered  "  to  leave  them  "  (namely  his 
daughter  and  the  Plaintiff)  "  a  third  part  of  all  we 
possessed  at  our  decease."  The  lady  to  whom  it  is 
addressed  says,  she  depends  that  Emily  **  will  have 
her  .equal  share  at  your  death."  This  again  is  consis- 
tent with  its  being  a  condition  that  she  should  survive 
her  father  and  is  indeed  the  natural  construction  of  the 
words.  The  last  letter  says :  We  will  "  leave  her,  at 
our  decease,  a  due  proportion  of  all  we  have."  Here 
again,  it  is  to  her  and  not  to  her  children  or  her  hus- 
band. 
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1859.        bandy  and  the  strict  meaning  of  the  words  "  leave  her" 
assumes  that  she  will  survive  her  parents  to  enjoy  it. 

It  certainly  is  not  a  case  free  from  doub^  and  had  it 
not  been  for  the  distinct  statement  of  the  conversation, 
which  applies  simp]y  to  children  who  should  survive,  I 
should  probably,  on  the  letters  of  the  father  alone,  have 
held,  that  the  predecease  of  the  daughter  ought  not  to 
have  varied  his  obligation;  but  that  conversation,  so 
recorded  by  the  Plaintiff  himself,  and  which  I  consider 
the  governing  clue  to  the  construction  of  these  letters, 
has  brought  me  to  an  opposite  conclusion. 

I  am  confirmed  in  it  by  other  circumstances,  namely, 
the  total  silence  as  to  what  was  to  be  done  with  the 
third  of  Mr.  HeatKs  fortune  when  left.  It  is  clear  it 
was  not  to  be  settled  according  to  the  provisions  of  the 
marriage  settlement  I  find  nothing  at  all  in  the  lettera 
which  would  have  compelled  the  Plaintiff,  if  his  wife 
had  survived  her  parents,  to  settle  the  third  she  would 
then  have  become  entitled  to.  The  only  passage 
relating  to  this  is  the  following  in  the  letter  of  the  10th 
of  Mayf  in  which  Mr.  Heath  says  to  the  Plaintiff,  ''  I 
feel  much  cheered  by  the  intimation  yon  kindly  gave 
me  that  you  had  assured  1,000/.  for  the  benefit  of  your 
survivors,  and  that  you  would  secure  to  her  or  them 
whatever  money  you  may  receive  from  me."  This  might 
mean ''  receive  from  me  at  any  time,  either  row  or  here- 
after ;"  but  in  that  case,  some  agreement  to  that  efiect, 
on  the  part  of  the  Plaintiff,  ought  to  have  been,  and 
probably  would  have  been,  introduced  into  the  settlement 
which  was  actually  executed.  The  only  other  passage 
I  find,  tending  towards  a  settlement  occurs  iu  the  letter 
to  the  Plaintiff  of  the  17th  of  May^  where,  in  recapitu- 
lating what  Mr.  and  Mrs.  Heath  had  done,  Mr.  Heath 
says, ''  And  you  have  expressed  your  readiness  to  meet 

us 
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us  in  a  spirit  of  reciprocity/'  and  he  Further  says^  that        1859. 

he  trusts  the  Plaintiff  will  carry  out  this  intention,  and  "^""^^ 
refers  to  Mr,  Delmar  as  the  person  best  adapted  to  «. 

assist  in  makiag  these  arrangements.  Hkath. 

That  leads  me  to  inquire,  what  those  arrangements 
were  ;  they  are  embodied  in  the  settlement  which 
contains  nothing  to  compel  the  Plaintiff  to  settle  the 
third  his  wife  will  become  entitled  to  on  the  death  of 
her  father. 

It  waa strongly  pressed  npon  me,  that  the  undertaking 
was  to  leave  one-tbird  to  his  daughter,  without  reference 
to  her  heiDg  altve  or  dead  and  that  taking  it  either  way, 
Mr.  Heath  was  bound  to  fulfil  his  promise  and  leave  the 
third  to  her  and  that  if  she  predeceased  him,  then  by 
force  of  the  Statute  of  Wills,  the  legacy  would  enure  for 
the  benefit  of  her  child,  or  at  least  on  the  principle  of 
Johnson  v.  JoAn8on{a),  that  it  would  not  lapse.  But 
having  regard  to  the  circumstances  I  have  referred  to,  I 
tbmk  that  is  not  the  interpretation  I  can  put  on  the  pro- 
mise contamed  in  Mr.  Heath^s  letter,  namely,  a  promise 
to  teave  her  one-third  of  what  he  possessed  whether  she 
were  living  or  dead  at  the  time  of  his  decease.  The 
effect  of  which  would  be,  that  if  she  were  to  die  without 
leaving  issue,  the  bequest  would  lapse  and  be  inopera- 
tive, but  in  the  other  event,  it  would  be  a  bequest  not 
to  her  but  to  her  husband  or  her  children,  or  rather  to 
her  legal  personal  representatives  to  be  applied  as  part 
of  her  estate.  If  it  had  been  intended  to  give  the 
legacy  in  this  manner  to  the  child,  in  the  event  of  the 
daughter  dying  before  her  father,  this  would,  judging 
from  ordinary  intercourse  of  mankind  and  from  the 
dealings  of  the  parties,  have  been  so  expressed  in  the 
letters;  but  there  is  nothing  in  them  to  shew  it.     I  also 

think 

(a)  3  Hart,  157. 


LOZLEY 
V, 
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1859.  think  if  Mr.  Heath  h^id  intended  to  promise  to  leave 
one-third  of  all  he  possessed,  whether  his  daughter  sur- 
vived him  or  not,  that  some  notice  of  it  would  have 

Heath.  appeared  in  the  settlement,  unless  that  promise  had 
been  intended  to  be  conditional  only,  and  that  the 
condition  of  survivorship,  as  originally  made  in  the  first 
conversation  on  the  subject,  was  considered  by  Mr. 
Heath  to  be  still  in  force  and  to  govern  the  subsequent 
correspondence,  which  is  quite  consistent  with  this  view 
of  the  meaning  of  the  father. 

It  is  not  to  be  supposed  that  I  am  varying  any 
contract  by  a  conversation.  I  construe  the  letters  with 
reference  to  the  conversation  stated  in  them,  and  treat 
it  as  a  part  of  the  contract. 

I  am  of  opinion  that  the  letters  contain  a  distinct 
promise  binding  on  Mr.  Heath  to  leave  a  third  part  of 
his  property  to  his  daughter;  but  that  this  promise  must 
be  treated  as  qualified  by  the  previous  conversation  and 
held  to  be  conditional  only  in  the  event  of  her  surviving 
him.  I  think  therefore,  that  as  she  predeceased  ber 
father,  the  promise  does  not  apply  to  the  altered  state  of 
circumstances,  and  that  no  obligation  now  rests  on  Mr. 
Heath*s  assets,  either  towards  the  Plaintiff  or  the  child 
of  the  marriage. 

It  is  therefore  unnecessary  to  advert  to  the  arguments 
arising  from  the  lapse  of  time  and  the  circumstance 
that  this  claim  was  not  raised  until  after  the  death  of 
Mrs.  Heath  and  more  than  six  years  afler  the  decease  of 
the  testator. 

The  bill  must  be  dismissed  with  costs. 


Note. — Affirmed  by  tbe  full  Court  of  Appeal  on  the  25th  of 
Ftlnntary^  1859,  on  the  ground  that  the  whole  contract  between  the 
parties  had  been  embodied  in  the  subsequent  formal  antenuptial  settle- 
ment. 
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1859. 


THOMAS  V.  THOMAS.  ^"^  '*•  **• 

Dec.  5. 

THIS  was  a  special  case,  and  in  substance,  it  sub-  ^  tesutor  be- 
,,-,,.  ^     .  r      qneathed,  spe- 

mitted  the  following  state  of  circumstances  for  cifically,  all 

the  opinion  of  the  Court  J*  p^f^ '» 

funds  *'  which 
be  might  be 
Thomas  Thomas^  of  Pennerrig^  by  his  will  dated  the  possessed  of  or 

20th  of  July,  1867,  bequeathed  to  his  executors  all  the  tj^^'ume^of^his 
money  and  stock  in  the  public  stocks  or  funds  of  Great  decease."    He 
Britain  which  he  might  be  possessed  of,  or  entitled  to,  at  *^[r^l^^y^{/ 
the  time  of  his  decease,  upon  trust  for  his  grandson  country  bro- 
Evan  Llewellyn  Thomas  (the  Plaintiff)  if  and  when  he  5,000/.  in  Con- 
should  attain  the  age  of  twenty-five  years,  for  his  own  ■o|'*:    "^^.^y 
use   and  benefit ;    and   in    the    meantime,  during   the  account  with 
sus|)eDse  of  the  vesting  thereof  in  him,  his  grandson,  ^^^3^°"^!.' 
upon  trust  to  .pay  the  dividends,  interest  and  income  stnictions  to 
thereof  to  his,  the  testator's  daughter,  Clara  Thomas  for  make  the  pur- 
ber  separate  use  whilst  she  should  be  living,  and  after  chase,  but  no 

111  1  .  •        1  XT  rrtf  Tk  'n  COUtraCt  WBS 

her  death,  to  his  son-in-law  Jtienry  Thomas.     But  if  entered  into  by 

his  said  grandson  should    die  under  the  said  age  of  *^®.l*'®^*r 

^  ^  ^  ^  until  five  houn 

twenty-five   years,  then  he  willed  and  directed,  that,  after  the  tes- 
from  and  after  such  his  death,  the  said  money  and  stock  *^^°^'thaVthe 

in   the   public   stocks   or   funds   should    fall   into   his  additional 

. ,  1       ^   ^  stock  did  not 

residuary  personal  estate.  pag,  ^y  ^he 

specific  be- 
quest, but  fell 
The  testator  died  on  the  29th  day  of  December,  1859.  into  the  re- 
sidue. 

At  the  date  of  his  will,  the  testator  was  possessed  of 
the  sum  20|546/.  \Zs,  6d.  Consols,  standing  in  his  own 
name  in  the  bank  books.  On  the  4th  of  August,  1858, 
he  purchased  the  sum  of  453/.  6s.  6d.  Consols,  making 

the 
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1859.       estate,  and  his  executors  are  bound  to  perform  the  con- 

^^"^"^^      tract  and  have  the  stock  transferred  into  the  name  of 
Thomas 

9^  the  testator,  without  considering  the  effect  on  the  de- 

Thomas.      visees  or  legatees.    They  cannot  repudiate  the  stock, 

and  let  the  broker  bring  an  action  for  damages,  the 

result  of  which  would  be  to  compel  payment  out  of  the 

residue.    The  Court  must  consider  as  done  that  which 

the  testator  authorized  and  intended  to  be  done  for  the 

benefit  of  the  Plaintiff. 

Mr.  Llojfd  and  Mr.  Baggalay,  for  the  residuary 
legatee.  It  is  clear  that  the  testator  was  not  possessed 
of  the  stock  *'  at  the  time  of  his  decease,''  neither  was 
be  "entitled*'  to  it  at  that  period,  for  no  contract  had 
then  been  entered  into.  It  took  place  some  hours  after- 
wards, and  the  subsequent  unauthorized  act  of  the 
broker,  after  the  death  of  the  principal,  could  not  affect 
or  alter  the  rights  of  the  parties  as  they  existed  at  the 
moment  of  the  testator's  death. 

Mr.  jR.  Palmer  and  Mr.  &  Smith,  for  the  executors. 

HarriMon  ▼.  Asherifl),  and  Vance  v.  Vance(h),  were 
cited. 


The  Mastbb  of  the  Roixs. 

l>0e.5.  This  is  a  case  of  great  singularity  in  its  circum- 

stances. 

The  direction  given  by  the  testator  to  purchase  this 
stock  was  obviously  for  the  purpose  of  increasing  the 
legacy  to  the  grandson ;  but  the  stock  was  never  trans- 
ferred into  the  name  of  the  testator,  who  was  dead. 

I  think 
(a)  3  Dtf  G.  4*  5.  436.  (6)  1  Bam.  SOS. 
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I  think  that  it  will  be  contrary  to  the  intention  of  the  1869. 
testator,  to  hold  that  the  stock  does  not  form  part  of  the 
stock  of  which  he  was  ''possessed  of  or  entitled  to  at 
the  time  of  his  decease ;"  for  that  he  intended  to  add 
this  stock  to  the  legacy,  I  do  not  doubt,  and  if  he  had 
survived  the  time  when  the  contract  was  entered  into 
by  the  broker,  I  should  have  held,  that  the  vendor  of  the 
stock  was  a  trustee  for  the  testator,  and  that  the  tes- 
tator was  ''  entitled''  to  it. 

But  I  do  not  see  any  ground  on  which  I  can  hold, 
that  the  testator  was,  at  the  time  of  his  death,  entitled 
to  stock  standing  in  the  name  of  another  person,  who 
had  entered  into  no  contract  to  sell  it,  and  over  which 
the  testator,  therefore,  had  no  power  or  control. 

The  reported  cases  shed  no  light  on  the  question 
of  this  sort,  it  is  not  affected  by  any  of  them,  and  I  am 
of  opinion  that  I  cannot  give  a  retroactive  operation  to 
the  contract  entered  into  about  nine  o'clock  of  the 
morning  of  the  29th  of  December  when  the  testator  had 
died  five  hours  previously. 

I  must  answer  the  case,  that  the  stock  is  not  included 
in  the  specific  bequest.  The  costs  ought  to  be  paid  out 
of  the  general  personal  estate. 


ir  N  2 
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JVb».ll,15. 


PENNELL  t^.  THE  EARL  OF  DYSART. 


When  the  fTlHE  substantial  object  of  the  present  suit  was  the 

maindennan  8&me  as  that  in  Davis  v.  The  Earl  of  Dysart  (a) ; 

^^J*''.^*  viz.,  to  obtain  the  production  of  title  deedsy  but  inci- 

hw  instance,  dentally  it  sought  to  obtain  a  declaration  of  the  rights  of 

mdiSiiJ^lT"  ^^  ^T^^eB  to  the  family  estates,  and  other  additional 

to  produce  the  relief. 

title-deeds; 

bat  if  hit  title 

be  not  clear,  The  principal  facts  are  stated  in  a  former  volume  (a). 

the  Court  will  »             '          * 

not,  inciden-  it  will  therefore  be  sufficient  to  state  the  circumstances 

remainder- 


tibe'cttato  in  a  ^"^  Hunttngtower  mA  the  eldest  son  of  the  Befend- 
toit  merely  for  ant  the  Earl  of  Dysart,  he  attained  twenty-one  on  the 
of ^t^Jutli  **°  4th  of  July,  1841,  and,  on  the  18th  of  November 
**^-/  ^^D^  following,  he  mortgaged  the  family  estates,  by  a  general 
iorf  (20  Bccm.  description,  to  Mr.  Moss  Davis. 


405)  followed. 


On  the  2nd  of  September ,  1842,  Lord  Huntingtower 
was  adjudicated  a  bankrupt,  and  the  PlainUfla  PenneU 
and  Selfe  were  his  assignees. 

The  present  bill  set  out  the  documents  shewing  the 
title  to  the  estates,  and,  as  the  result,  it  stated  as 
follows : — 

''  Under  the  drcumstances  and  by  yirtue  of  the  in- 
struments and  assurances  aforesaid,  or  some  of  them, 
Lord  Huntingtower  became  and  was,  at  the  death  of 
Sir  William  Talmash  (1833),  seised  of  or  well  entitled 

to 

(a)  20  Bmv.  405. 


PiMVILL 

V. 
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to  tbe  followiog  estates  and  interests  respectirely  (that       1859. 

is  to  wy)t  (i.)  under  or  by  virtue  of  tbe  will  of  the  said 

Wilbraham  Earl  Dyiart,  of  or  to  an  estate  in  tail  male 

in  remainder  expectant  upon  tbe  death  of  the  Defendant  '!'■■  £ael  of 

tbe  Earl  of  Dymrt  of  and  in  tbe  estates  in  the  coanties 

of  Surrey  and  Suffolk,  of  which  Wilbraham  Earl  of 

Dysari  was  seised  in  fee,  or  over  which  be  bad  a  dis* 

posing  power  at  the  time  of  hb  death,    (ii.)  Under  or 

by  virtue  of  tbe  will  and  the  deeds  of  the  1st  and  3rd 

days  of  December,  1804,  and  tbe  7th  and  8tb  days  of 

August,  1821|  of  or  to  an  estate  in  tail  male  in  remainder 

expectant  upon  tbe  death  of  the  Defendant  tbe  Earl  of 

Dymrt  of  and  in  two  third  parts  or  shares  of  and  in 

tbe  estates  in  tbe  county  of  Surrey  devised  by  the  will 

of  Xipn^/  Earl  of  Dy$art>  (iii.)  Under  or  by  virtue  of  the 

will  of  Sir  William  Talmasb,  of  or  to  an  estate  for  life, 

in  remabder  expectant  upon  tbe  death  of  the  Defendant 

the  Earl  of  Dyiart,  of  and  in  the  residuary  real  estates 

of  Sir  William  Talmash,  and  also  of  and  in  tbe  mw« 

suage  or  mansion-house  situate  in  Hyde  Park  Place, 

which  was  held  by  tbe  said  testator  for  a  long  term  of 

years." 

Tbe  bill  also  contained  these  allegations ; — ^  It  is 
alleged  and  pretended  by  tbe  Defendant,  tbe  Earl  of 
Dysari,  that  by  reason  of  tbe  nonoomplianoe  with  the 
conditions  ooxitained  in  the  indenture  of  tbe  3rd  of 
December,  1604,  and  the  will  of  Wilbraham  Earl  of 
Dyeart  respectively,  tbe  estates  and  interests  in  the  said 
estates,  wbicb  are  thereby  respectively  limited  to  Sir 
William  Talmash  and  his  issue,  became  and  were  for* 
feited  to  John  ToUemache  and  his  issue,  and  that  be,  tbe 
Defendant  Earl  of  Dysart,  in  the  year  1843  purchased 
tbe  said  estates  from  Jolm  Talmash,  and  that  thereupon 
the  said  estates  were  conveyed  and  assured  to  him  the. 
Defendant  jo  fee  simpla,  and  that,  undar  the  circufp- 

stances 
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1859.       stances  aforesaid  or  in  some  other  manner  alleged  by 
^"^^      the  Defendant,  Lord  Huntingtower  ceased  to  have  any 
0.  estate  or  interest  whatsoever  in  the  said  estates.  Whereas, 

Ths  Eakl  or  QQ  ^Yi^  contrary,  the  Plaintiffs  submit  and  insist,  that  no 
such  forfeiture,  as  aforesaid,  ever  took  place,  or  that  if 
this  Court  shall  be  opinion  that  any  such  forfeiture  did 
take  place,  then  the  Plaintiffs  submit  and  insist,  that  the 
sale  and  conveyance  by  John  ToUemache  to  the  Defend^ 
ant  the  Earl  of  Dysart^  in  fee  simple,  operated  as  a  for^ 
feiture  of  the  estate  and  interest  of  John  ToUemache. 
And  moreover,  the  Plaintiffs  submit  and  insist,  that  the 
alleged  purchase  by  the  Defendant  the  Earl  of  Dysart 
from  John  ToUemache  was  invalid  or  ineffectual,  in  a 
Coui*t  of  Equity,  to  exclude  or  defeat  the  estate,  tights  or 
interests  of  Lord  Huntingtower,  and  that  the  Defendant, 
the  Earl  of  Dysart,  is  a  trustee  of  the  estate  so  acquired 
by  him  for  the  Plaintiffs,  as  such  assignees  as  aforesaid, 
according  to  their  estate  and  interest  in  the  said  estates 
and  hereditaments/' 

The  Defendant  the  Earl  of  Dysart  has  now,  and  for 
a  long  time  past  had,  in  his  possession  custody  or  power,, 
the  title  deeds,  documents  and  muniments  of  title  relating 
to  the  said  estates  and  hereditaments  respectively  de- 
vised and  settled  as  hereinbefore  set  forth,  and  he  holds 
**  them  not  only  for  his  own  benefit  but  as  a  trustee 
thereof  for  the  Plaintiffs  al^  assignees  of  Lord  Hunting-' 
tower,  yet  nevertheless,  the  Defendant  has  hitherto 
refused  and  still  refuses  to  produce  the  same  to  the 
Plaintiffs,  or  any  person  on  their  behalf,  or  to  allow 
any  inspection  thereof." 

''The  Plaintiffs  are  ignorant  of  the  necessary  par- 
ticulars and  descriptions  of  such  estates  and  heredita- 
ments, and  without  a  discovery  thereof  by  the  Defend- 
ant, and  a  production  and  inspection  of  the  said  title 

deeds. 
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deeds,  documents  and  muniments  of  title,  it  is  impossible        1859. 
for  the  Plaintiffs  to  sell  and  dispose  of  the  estate  or      ^^^>^^^ 
interest  of  the  bankrupt.  Lord  HunHngtower,  in  the  «. 

said  estates  and  hereditaments,  for  the  purpose  of  The  Earl  or 
raising  the  moneys  necessary  to  pay  and  satisfy  the 
debts  of  the  bankrupt,  which  still  remain  unpaid  to  a  • 
large  amount,  yet  nevertheless,  the  estate  and  interest 
of  the  bankrupt,  if  sold,  would  produce  sufficient  to  pay 
all  his  creditors,  if  not  in  full,  at  all  events  a  large 
portion  of  their  respective  debts,  and  there  are  no  other 
assets  of  the  bankrupt  for  that  purpose.  Under  the 
circumstances  herein  appearing,  the  creditors  of  the 
bankrupt  are  by  the  Defendant,  the  Earl  of  Djfsart, 
wrongfully  obstructed  in  and  deprived  of  their  just 
rights." 

The  bill  prayed  (amongst  other  things)  as  follows : — 
''  That  the  Defendant,  the  Earl  of  Dysart,  may  be 
ordered  to  produce  to  the  Plaintiffs  and  their  solicitors, 
at  such  times  and  places  and  in  such  manner  as  this 
honorable  Court  shall  think  fit  to  direct,  all  the  title 
deeds,  documents  and  muniments  of  title  of  or  relating 
to  the  said  settled  estates  and  other  property  which  are 
now  in  the  possession  custody  or  power  of  the  Defend*^ 
ant;  and  (if  necessary),  that  he  may  be  ordered  to 
discover  and  set  forth  a  full,  true  and  correct  description 
and  particulars  of  all  the  said  settled  estates  and  here- 
ditaments, and  that  the  title  deeds,  documents  and  mu- 
niments of  title  may  (if  necessary)  be  ordered'  to  be 
deposited  in  this  honorable  Court  or  in  such  other 
place  for  safe  custody  and  convenience  of  inspection  as 
this  honorable  Court  shall  think  proper.'' 

In  addition  to  this  the  bill  prayed  relief  in  respect  of 
some  heir-Iooros,  and  also  that  the  boundaries  of  the 
settled  estates  might  be  ascertained  and  that  the  De* 

fendant 
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fendant  might  be  restraiDed  from  cottiog  timber,  bat 
there  was  nothing  substantial  in  this  part  of  the  case, 
nor  did  it  affect  the  decision. 

The  answer  of  the  Earl  of  Dymxrt  contained  the  fol- 
lowing  passages : — 

**  Shortly  after  the  death  of  Louua  Countess  of  i>ysarl, 
and  as  I  belieye  in  the  latter  part  of  the  year  1840,  John 
Tollemache,  as  the  eldest  son  and  heir  of  John  Richard 
Delap  Tollemache,  claimed  as  well  the  remaining  two 
third  parts  or  shares  of  the  hereditaments  in  the  county 
of  Surrey  which  had  been  devised  by  the  will  otLUmel 
Earl  of  Dysart  as  the  entirety  of  the  hereditaments  in 
the  said  county  which  had  descended  to  WUbmham 
Earl  of  Dysart  as  customary  heir  of  his  brother,  and  of 
those  which  had  been  purchased  by  Wittraham  Earl  of 
Dysartf  on  the  ground  (as  the  fact  was  and  is)  that 
neither  of  the  before-mentioned  conditions  and  limita* 
tions  in  the  indenture  of  settlement  of  the  3rd  of  De- 
oembeTj  1804,  and  the  will  of  the  4th  day  of  the  same 
month  had  been  complied  with,  so  far  as  the  same  re^ 
lated  to  my  father  and  his  issue,  and  consequently  that 
the  two  third  parts  or  shares  in  the  first^^mendoned 
hereditaments  in  the  county  of  Surrey  had  become  and 
were  vested  in  him  Jokm  ToUemaeke,  as  tenant  in  tail 
male,  so  far  as  relates  to  the  said  two  third  parts  or 
shares  in  the  first-mentioned  hereditaments,  and  that  the 
entirety  in  the  last-mentioned  hereditaments  in  the  county 
of  Surrey^  respectively,  which  had  so  descended  upon 
and  had  been  purchased  by  Wilbraham  Earl  of  Dysart 
as  aforesaid,  became  and  was  vested  in  him  as  tenant 
for  life,  with  remainder  to  his  eldest  son  WUbraham 
Frederick  Tollemache  in  tail  male,  and  thereupon  I 
entered  into  an  agreement  with  John  Tollemache  for  the 
purchase  of  all  his  estate,  right  and  interest,  as  well  as 

that 
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tbat  of  his  issue,  io,  to,  over  or  in  respect  of  the  said 
several  hereditaments  at  or  for  the  price  or  sum  of 

16,000//'  PSHHELL 


He  then  set  out  the  conveyances,  the  disentailing 
deeds  and  surrenders,  and  proceeded  as  follows ; — 

**  By  virtue  of  the  several  assurances  hereinbefore  in 
that  behalf  mentioned  I  have,  as  tenant  in  fee  simple, 
ever  since  the  purchase  so  made  by  me  of  the  before- 
mentioned  one*third  part  or  share  of  and  in  the  freehold 
hereditaments  in  the  county  of  Surrey^  devised  by  the 
will  of  Lionel  Earl  of  DyBortj  deceased,  been  in  posses- 
sion or  receipt  of  the  rents  and  profits  of  such  one-third 
part  or  share  of  and  in  the  said  hereditaments,  and  I 
have  ever  since  the  respective  times  of  the  making  and 
executing  of  the  several  other  assurances  hereinbefore  in 
that  behalf  mentioned,  as  tenant  in  fee  simple,  as  well 
of  the  remaining  two  thirds  parts  or  shares  in  the  said 
last-mentioned  hereditaments  as  of  the  entirety  of  the 
freehold  hereditaments  which  had  been  so  purchased  by 
WUbraham  Earl  of  Dysart  deceased  as  aforesaid,  and 
as  tenant  in  fee  in  equity  at  the  will  of  the  lord  a(>- 
cording  to  the  custom  of  the  manor  or  manors  of  which 
the  same  are  holden  of  the  copyhold  hereditaments 
which  so  descended  upon  WUbraham  Earl  of  Dysart  as 
the  customary  heir  of  Lionel  Earl  of  Dysart  as  afore- 
said, been  in  possession  or  receipt  of  the  rents  and  pro« 
fits  thereof  respectively ;  and  my  son  William  Lionel 
Felix  Toltemache  Lord  Huntingtmoer  had  not  and  has 
not,  nor  have  the  Plaintiffs  or  any  other  person  or  per- 
sons claiming  under  them,  as  I  am  advised  and  insist, 
any  estate,  right,  title  or  interest,  either  in  possession, 
remainder  or  otherwise  in  or  to  the  said  several  before- 
mentiooed  hereditaments  or  any  of  them.  I  submit  that 
the  Piaintifis  are  not  entitled  to  any  other  discovery  or 

information 


V. 
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1859.  information  in  respect  of  the  matters  in  the  Plaintiflb' 

'^-••v-^^  bill  mentioned,  or  any  of  them,  than  as  herein  afforded.*' 

Pbnmbll 

The  Earl  or  The  cause  now  came  on  for  hearing. 


Dtiart. 


Mr.  R.  Palmer,  Mr.  J.  H.  Palmer  and  Mr.  O.  S. 
Law,  for  the  Plaintiffs. 

Mr.  Jessel,  for  Moss  Davis,  supported  the  Plaintiffs* 
case. 

Mr.  Llotfd  and  Mr.  Tripp  for  the  Earl  of  Dysari. 

Mr.  Selwyh  and  Mr.  Wickens  for  the  trustees. 

The  Master  of  the  Rolls,  without  hearing  the  De- 
fendant's case,  said  : — 

I  am  of  opinion  that  this  is  not  a  case  in  which  I 
ought  to  make  a  decree. 

One-half  of  the  objections  which  existed  in  the  case 
of  Davis  V.  Earl  of  Dysart  have,  no  doubt,  been  re- 
moved, for  here  all  the  persons  who  may  be  interested 
in  the  discussion  and  consideration  of  the  case  have 
been  properly  brought  before  the  Court.  I  adhere  to 
the  opinion  which  I  expressed  in  that  case : — ^that  in  a 
clear  case  between  a  remainderman  and  a  tenant  for 
life,  the  remainderman  is  entitled  to  have  the  title  deeds 
produced,  for  the  purpose  of  enabling  him  to  make  the 
most  he  can  by  the  sale  of  his  inheritance,  or  of  that 
which  belongs  to  him;  and  if  this  were  simply  that  case, 
I  should  act  upon  that  opinion.  But  I  am  of  opinion 
that  this  is  not  that  case,  and  that  there  is  a  great  deal 
more  in  it.  I  am  convinced,  upon  reading  the  bill  and 
considering  the  arguments  of  counsel,  that  practically 
the  intention  of  the  Plaintiffs  is  this : — ^to  obtain,  not  in 
direct  words,  but  inferentialiy  and  incidentally,  a  ded- 

sion 
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sion  by  the  Coort,  that  the  Earl  of  Dysart  is  only  eoti-        1869. 
tied  to  an  estate  for  life  ia  certain  hereditaments,  and      ^— *v-^/ 
that  consequently  Lord  Huntingtawer  or  his  assignees  ^^ 

are  entitled  to  an  estate  of  inheritance  in  remainder  in  The  Earl  of 
them.  The  object  is,  to  obtain  that  declaration,  and  then 
to  go  into  the  market,  and  say  to  any  purchaser,  *'  here 
the  Court  has  decided,  in  fact,  after  a  solemn  and  deli- 
berate argument  by  most  able  counsel,  that  the  Earl  of 
Dysart  only  takes  an  estate  for  life.  It  is  true  the  Court 
has  not  made  a  declaration  to  that  effect  in  express 
words,  but  having  laid  down  distinctly  that  it  could 
only  order  the  production  of  the  title  deeds  in  a  clear 
case,  It  has  ordered  their  production  in  this,  and  there- 
fore we  have  got  a  decision  that  we  have  a  clear  title  to 
the  hereditaments  subject  to  an  estate  for  life." 

The  result  might  be,  I  might,  after  full  argument,  de- 
termine that  the  Defendant  was  entitled  to  an  estate  for 
life,  with  an  estate  of  inheritance  in  the  Plaintiffs,  and 
thereupon  order  the  deeds  to  be  produced.  Afterwards, 
upon  the  death  of  the  tenant  for  life,  the  purchaser  or 
the  Plaintiffs,  if  there  had  been  no  sale,  would  proceed 
against  the  persons  claiming  under  the  Defendant, 
either  by  ejectment  or  by  suit  in  this  Court,  to  obtain 
possession  of  the  estate.  The  question  would  then  be, 
has  this  point  been  decided  ?  The  answer  would  be, 
certainly  not,  the  Court  has  made  no  declaration  on  the 
subject.  It  may  have  decided  it  incidentally,  but  there 
would  be  nothing  to  bind  this  Court  on  the  second 
occasion,  and  the  question  would  have  to  be  argued. 
But  suppose  the  Court  then  came  to  an  opposite  con- 
clusion, what  would  the  purchaser  say?  He  would 
justly  complain.  He  would  say,  ^'  I  have  been  misled 
by  the  Court  of  Chancery  into  a  belief  that  the  Plaintiffs 
had  an  estate  of  inheritance  in  the  property,  and  I  paid 
my  purchase-money  on  the  faith  of  its  order,  and  now, 

when 


TiuiEARLof  position/' 
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when  the  question  conies  to  be  tried,  I  find  that  the 
Ciourt  was  wrong,  and  that  the  Plaintiffs  had  no  estate 
whatever,  and   I  cannot  be  restored   to  my  original 


But  then  comes  this  other  question,  which  is  one 
of  considerable  importance :— -what  is  a  clear  case  and 
what  is  not?  Where  an  estate  is  limited  to  A.  for 
life,  with  remainder  to  bis  first  and  other  sons  in  tail 
male,  I  should'  hold  that  the  tenant  for  life  could  not 
refuse  to  produce  the  title  deeds  to  the  tenant  in  tail 
male,  by  simply  denying  that  he  was  tenant  in  taiL 
But  that  is  not  this  case,  and  where  a  reasonable  argu- 
ment can  be  raised  on  a  question  which  admits  of  so 
much  doubt,  that  the  Court  can  only  come  to  a  con- 
clusion after  a  careful  and  elaborate  argument,  and  after 
a  full  consideration  of  the  law  and  the  &cts,  then  I  am 
of  opinion  that  it  is  not  a  clear  case :  otherwise  I  know 
not  where  I  am  to  draw  the  line,  and  say  which  is  a 
clear  case  and  which  is  not  My  impression  is,  that 
the  discretion  referred  to  in  my  former  decision  (a) 
meant  this : — ^That  where  there  is  a  reasonable  question 
to  be  argued,  whatever  may  be  the  opinion  of  the  Court 
upon  it,  it  will  not,  in  the  exercise  of  its  discretion,  order 
the  tenant  for  life  to  produce  the  title  deeds,  as  it  would 
in  a  simple  case  where  the  estate  is  limited  to  A.  fw 
life,  with  remainder  to  B.'m  tail. 

This  is  not  a  case  of  that  description ;  it  was  aigued 
with  considerable  ability,  and  many  points  of  interest 
relating  to  real  property  law  arose  upon  it,  but  it  is 
impossible,  after  hearing  the  arguments  of  counsel,  to 
say  that  there  is  not  a  great  deal  of  nice  law  involved 
in  it,  and  which  I  noticed  on  the  former  occasion  in  the 

case 
(ii)  20  Beav.  419, 423. 
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case  of  Davis  r.  Earl  cfDyiorL    Id  troth,  the  eiist-       I8£0« 

enee  of  such  difficnltieB  is  the  real  caase  for  the  Plain* 

tiffs  comiDg  here ;  because,  if  the  case  were  really  as 

clear  as  the  case  which  I  have  suggested,  namely,  that  'I'"*  ^^^^  <>' 

of  an  estate  limited  to  A.  for  life  with  remainder  to  B. 

in  tail  or  in  fee,  the  Plaintiffs  would  not  want  the  aid  of 

this  Court,  they  would  simply  put  up  the  estate  for  sale, 

and  the  purchaser  would  not  require  anything  more. 

But  as  the  Earl  of  Dysart  here  claims  more  than  an 

estate  for  life,  and  the  purchaser  may  have  considerable 

doubt  as  to  the  validity  of  that  claim,  the  Plaiutifis 

come  here  to  get  from  the  Court,  incidentally  and  infe- 

renlially,  a  decision  or  opinion  on  which  the  vendor 

might  act,  but  which  might  occasion  to  the  purchaser 

the  evils  and   inconveniences  which  I  have  already 

pointed  out 

It  is  not  that  the  Plaintiffs  are  in  doubt  as  to  the 
state  of  the  title,  because  they  have  got  copies  of  all  the 
deeds;  in  fact,  the  whole  argument  rests  upon  their 
contents,  and  full  copies  of  them  have  been  commented 
on  and  handed  up  to  the  Court,  and  have  formed  the 
foundation  for  the  whole  discussion.  So  that  the  case 
may  be  stated  thus;  the  title,  whatever  it  be,  is  well 
known ;  if  it  be  perfectly  clear,  the  purchaser  will  not 
hesitate  to  take  it,  but  if  it  be  doubtful,  then  it  is  not  a 
case  to  call  upon  the  Court  to  decide  inferentially  that 
the  Defendant  is  only  entitled  to  an  estate  for  life,  by 
ordering  him  to  produce  his  title  deeds. 

I  do  not  repeat  over  again  the  observations  which  I 
made  in  the  case  of  Davis  v.  The  Earl  of  Dysart  (a). 
Some  of  them  in  my  reported  judgment  appear  to  me 
to  apply  strictly  to  the  present  case,  and  I  abide  by 

those 

(a)  20  Bfov.  413. 
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1869.  those  observationB ;  but  the  latter  part  of  my  judgment, 
which  relates  to  the  absence  of  interested  parties,  has 
no  application  to  the  present  case,  which  is  reliered 
Th«  Earl  or  f^Q^  ^^^^  difficulty.  I  may  undoubtedly  have  formed 
an  erroneous  conclusion  on  this  subject,  but  I  find  on 
referring  to  my  notes,  that  I  gave  much  consideration 
to  the  case  when  it  came  on  before  me,  and  that  snch 
was  the  opinion  I  formed,  and  I  think  that  I  should  be 
reversing  my  own  judgment,  if  I  were  now  to  decide  the 
other  way* 

Taking  this  view  of  the  case,  and  assuming  that  the 
Plaintiffs  either  have  obtained,  or  that  there  has  been  no 
resistance  to  their  obtaining,  the  title  deeds  relating  to 
the  estate  derived  under  Sir  Wm»  ToUemache*8  will, 
about  which  there  is  no  question,  I  am  of  opinion  that 
the  bill  must  be  dismissed. 
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SABIN  V.  HEAPE. 

Nov.  16, 17. 

npHIS  was  a  special  case  for  the  opinion  of  the  Court,  Under  a  diivo- 
•*•      upon  the  following  state  of  circumstances : —  debti^Ee^ex- 

Thomas  Fereday  made  his  last  will,  dated  the  3rd  ^^^^f,?* 
of  JUarcAg  1832,  which  commenced  as  follows: — ''First  ecutor  sold  the 
I  direct  that  all  my  just  debts,  funeral  expenses,  and  the  ^^^  tweiTty- 
costs  and  charges  of  proving  and  executing  this  my  will,  *«v«d  ye&n 
shall  be  paid  and  discharged;  and  subject  thereto^  I  tator's death, 
give,  devise  and  bequeath  unto  my  son  Edward  Fere-  ■"**  "u  *  J**? 
day*'  all  those  my  freehold  lands  and  hereditaments  oftheexecu- 
situate  at  Westbromwich,  in  the  county  of  Stafford,  |SJj|7^^ 
together  with  all  the  personal  estate,  upon  trust  to  pay  title  could  be 
the  rents  and  profits  of  one-fifth  part  of  the  real  and  ^^  jmpHe? 
personal  estate  to  my  daughter  Ann  Sabin,  for  her  power  of  sale, 
separate  use  for  life,  and  after  her  death,  to  convey  it  to  vendors  were 

her  two  children.     And  he  declared  similar  trusts  as  to  *V*^,^","^J® 

state  whether 

two  other  fifths  for  two  other  children,  Ice,  and  he  gave  there  existed 
the  remaining  two-fifths  to  Edward  Fereday,  his  heirs,  Jl^Jch  made 
&C.  a  sale  necee- 

sary. 

The  will  contained  the  following  proviso :—  S^lieff" 

Provided  also,  and  I  do  hereby  further  declare,  that  fhrDlfen^ant 
it  shall  be  lawful  for  Edward  Fereday,  at  any  time  or 
times  hereafter,  at  his  discretion,  to  make  partition,  or 
dispose  of,  either  by  way  of  absolute  sale  or  in  exchange 
for  other  hereditaments,  all  or  any  part  of  the  said  free- 
hold hereditaments  and  premises  hereinbefore  devised, 
for  such  price  or  prices  in  money,  or  for  such  equivalent 
in  hereditaments,  as  to  him  shall  seem  reasonable.  And 
I  do  hereby  declare,  that  for  the  purpose  of  effecting 

any 

Datbs 
1832.  Death  of  teiUtor.         |       1850.  Death  of  executor. 

1859.  Sale. 
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1869.  ^^7  ^u<^b  partition,  sale  or  exchange,  it  shall  be  lawful 
for  Edward  Fereday,  bis  heirs,  execators  or  adminis- 
trators, by  any  deed  or  deeds,  sealed  and  delivered  by 
them  or  him,  in  the  presence  of  and  attested  by  one  or 
more  credible  witnesses,  absolutely  to  revoke,  determine 
and  make  void  all  and  every  or  any  of  the  uses,  trusts, 
powers,  provisoes  and  declarations  in  this  my  will  ex- 
pressed and  declared  of  and  concerning  the  heredita- 
ments so  proposed  to  be  partitioned,  sold  or  exchanged," 
and  to  declare  new  uses.  And  be  then  declared,  that 
the  receipts  of  **  Edward  Fereday^  his  heirs,  execators 
or  administrators,"  should  effectually  discharge  the 
person  or  persons  paying  the  same  from  being  answer- 
able for  the  misapplication,  or  bound  to  see  to  the  ap- 
plication of  the  money  therein  mentioned  to  be  received, 
and  that  Edward  Fereday^  his  heirs,  executors  or  admi- 
nistrators, should  lay  out  the  money  to  arise  by  such 
sale,  &c.  in  the  purchase  of  freehold  estates  of  inheri- 
tance, and  should  settle  them  on  like  trusts. 

The  testator  empowered  Edward  Fereday  to  appoint 
*'  any  person  or  persons  to  be  a  trustee  op  trustees  m  bis 
stead  or  place,"  and  he  appointed  him  sole  executor. 

The  testator  ThonnoB  Fereday  died  in  March,  1832, 
and  Edward  Fereday  proved  his  will. 

Edward  Fereday ,  by  his  will  made  in  1848,  devised 
and  bequeathed  all  trust  estates  vested  in  him  unto  the 
Plaintifis  Frederick  Fereday  Sabin  and  William  Henry 
Sabin,  their  heirs,  &c.,  upon  trust  to  hold  or  dispose  of 
them  in  the  manner  in  which  they  ought  to  be  held  or 
disposed  of  pursuant  to  the  said  trusts ;  and  he  thereby 
appointed  them  his  executors. 

Edward  Fereday  died  in  July,  1850,  and  his  will  was 
proved  by  the  PlaiAtiffs. 

«  Since 


Sabin 
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''Since  the  testator's  decease,  the  persons  beneficially  1859. 

entitled  to  the  income  of  the  testator's  real  estate  have,  ^^ 
by  permission  of  the  Plaintiffs,   been  in  the  receipt 

thereof."  Heafb. 

By  an  agreement  in  writing,  dated  the  1st  of  May^ 
1859,  and  made  between  the  Plaintiffs  of  the  one  part, 
and  the  Defendant  of  the  other  part,  the  Plaintiffs 
agreed  to  sell  and  the  Defendant  agreed  to  purchase  the 
fee-simple  of  the  piece  of  land  situate  in  the  parish  of 
Westbromwich,  devised  by  the  will  of  the  first  testator 
Thomas  Fereday^  for  the  sum  of  169/.  8«. 

"  The  Plaintiffs  declined  to  state,  in  answer  to  the 
Defendant's  requisitions  in  this  behalf,  whether  any  of 
the  debts  of  the  testator  TTiomas  Fereday  remained 
unpaid. 

''The  Defendant  was  a  willing  purchaser,  but  de- 
clined  to  complete  his  purchase,  alleging  that  the 
Plaintiffs  had  no  power  to  sell  the  piece  of  land,  either 
as  such  trustees  or  as  such  legal  personal  representatives 
of  the  testator  ThomcLS  Fereday  as  aforesaid." 

"The  Plaintiffs  insisted,  that  they  would  make  a 
good  title  to  the  land,  either  as  trustees  under  the 
express  power  of  sale  contained  in  the  will  of  Thomas 
Fereday^  or  as  executors  under  the  implied  power  of 
sale  created  by  the  charge  of  debts  contained  in  his 
will.'' 

The  questions  for  the  opinion  of  the  Court  were : — 

Ist.  Whether  the  Plaintiffs  can  make  a  good  title  to 
the  land  as  trustees  of  the  said  will  of  the  testator 
Thomas  Fereday^  under  the  express  power  of  sale 
therein  contained. 
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2ncl.  Whether  the  Plaintiffs  can  imak«  a  good  title  to 
the  land,  as  such  executors  and  legal  personal  repre* 
sentatiti^es  as  aForesaid,  under  the  implied  >power  of  sale 
for  the  payment  of  debts  created  by  the  will  of  the 
testator  Thomcis  Fereday. 

3rd.  By  >whom  the  eosts  of  the  apecial  <»se  oogbt  to 
be  borne. 

Mr.  Speedy  for  the  vendors,  argued,  on  the  second 
question  (a),  that  the  direction  to  pay  all  the  testator's 
just  debts,  funeral  and  testamentary  expenses, iec.  gave 
to  his  executor  and  personal  representatives  an  implied 
power  of  sale,  especially  as  the  subsequent  devise  was 
nade  expressly  '^  subject  'ther^o." 

That  where  there  was  a  charge  of  debts,  a  purohafser 
was  not  bound  to  inquire  as  to  there  being  a  deficient  y 
of  the  personal  estate,  or  to  inquire  whether  any  debts 
existed  which  made  a  sale  of  the  real  estate  necessary, 
or  to  see  to  the  application  of  the  purchase*money ; 
EUioi  V.  Mertyman  (&) ;  Shaw  ▼•  Borrer  (c) ;  BnU  ▼• 
Harrisid);  Goalingy,  Carier(€);  MtUher  7. Nartonr(J'); 
Robinson  v.  Lowater(g)\  Johnson  v.  Kenn€U(h)\ 
Page  v.  Adam  (f) ;  Eidsforth  v.  Armsiead  (k). 

That  the  Plaintiffs  were  not  bound  to  give  the  De- 
fendant any  information  as  to  existence  of  debts,  €ot 
Lord  Lyndhurst,  in  Forbes  v.  Peacock  {I),  held,  that 
a  vendor  being  asked   by  the  purchaser  whether  the 

debts 

(0)  The  first  question  was  not  (g)  17  &av.592;  5  De  Ges, 

argued.  Mae.  if  Gor.  272. 

(b)  Bamaniiiion,  78.  (th)  3  ASyL  ^  K.p.  63  U 

(c)  1  Keen,  559.  (i)  4  Beav.  269. 

(•/)  4  MyL  Sf  Cr.  264.  (k)  2  Kuy  ^  /.  333. 

(f)  1  Coll.  644.  (/)  1  PhUlipM,  717. 

(/)  21  L.  J.  Ch.  15. 
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debts  were  not  paid,  wm  justified  in  refusing  to  aqswer 
the  question. 

That  the  lapse  of  time  from  4he  testator's  death  did 
not  affect  the  power  and  authority  to  sell ;  for  in  Forbes 
▼.  Peacock,  twenty-five  years,  and  in  Wrigley  v. 
Sykes  {a\  thirty-three  years,  had  elapsed  from  the  tes- 
tator's death. 

That  debts  might  still  exist,  and  that  after  the  deci- 
sion in  Knatckbull  y.  Fearnhead{b\  it  was  difficult  to 
say  at  what  period,  however  remote,  a  claim  against  the 
estate  might  not  arise. 

That  the  legal  estate  would  be  vested  in  the  Defend- 
ant by  a  conveyance  from  the  Plaintiffs,  and  that  the 
purchaser's  title  could  only  be  affected  by  a  decree  in 
equity,  and  that  this  Court  would  not  interfere  against 
a  purchaser  in  such  a  case  as  this. 

Mr.  E.  F.  White,  for  the  purchaser.  I  admit  the 
rcfle,  tbiit  a  direction  to  pay  the  testator's  debts  gives 
an  implied  power  of  sale ;  but  such  a  power  must  be 
exercised  within  some  reasonable  limits,  the  power 
cannot  ovevride  -the  devised  estate  for  ever.  In  this 
case,  the  time  which  has  elapsed  since  the  testator's 
death  (twenty-seven  years)  imposes  both  on  the  vendor 
and  purchaser  additional  obligations,  and  the  necessity 
of  seeing  that  there  are  some  reasonable  grounds  for 
selling  the  property  at  this  distance  of  time.  Edward 
Fereday,  the  trustee  and  executor,  survived  the  testator 
eighteen  years,  and  never  found  it  necessary  to  sell 
for  payment  of  the  debts,  and  it  is  not  until  nine  years 
after  his  death  that  his  representatives  sell  the  property. 

Uod^r 

(a)  21  Beav.  337.  (6)  3  Aly/.  4  O-  192. 

oo2 
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1859.  Under  such  circumstances,  it  therefore  becomes  the  duty 
of  the  purchaser  to  inquire  whether  there  are  any  debts 
remaining  unpaid,  and  the  vendors  are  bound  to  give 

Heaps.       some  satisfactory  answer  to  such  a  requisition. 

In  Strouffhill  v.  Ansteyia),  Lord  St.  Leonards,  al- 
luding to  this  point,  says  : — "  I  will  only  add,  in  regard 
to  the  general  question  of  distance  of  time,  that  people 
who  deal  with  trustees  raising  money  at  a  considerable 
distance  of  time,  and  without  an  apparent  reason  for  so 
doing,  must  be  considered  as  under  some  obligation  to 
inquire  and  to  look  fairly  at  what  they  are  about  I 
do  not  thus  mean  to  incumber  or  to  lessen  the  security 
of  purchasers  or  mortgagees  under  trusts ;  but  if,  for  a 
great  number  of  years,  a  trust,  such  as  that  here,  re- 
mains unperformed,  and  parties  are  found  in  possession 
and  receipt  of  the  rents  of  the  trust  property,  and  then 
an  application  is  made  of  it  without  their  concurrence 
by  the  trustees,  it  may  place  those  who  deal  with  the 
trustees  in  a  situation  of  having  it  established  that  there 
was  a  breach  of  trust,  of  which  they  ought  to  have  taken 
notice.  So  far,  however,  from  wishing  it  to  be  supposed 
that  anything  which  now  falls  from  me  is  to  lessen  the 
security  or  safety  of  persons  who  are  purchasers  or 
mortgagees,  under  ordinary  circumstances,  I  am  en- 
deavouring to  lay  down  a  rule  to  make  them  more 
secure  than  perhaps  they  have  hitherto  been." 

In  Mliot  V.  Merry  man  (6),  the  testator's  death 
occurred  in  1724,  and  the  sale  was  in  1727.  In  Shaw 
v.  Borrer  (c),  the  testator  died  in  1831  and  the  sale 
was  in  1832  (d).  In  Ball  v.  Harris  (e),  the  death  was  in 
1828  and  the  mortgage  for  the  purposes  of  the  testator's 

will 

(fl)  1  De  Gex,  Mac.  ^  Gor.  (d)  See  5   L.  J.  {N.  S.)  Ch. 

p.  654.  p.  365. 

(6)   Baraarditton,  78.  (e)  8  Sim.  485 ;  4  Myl.  ^  O. 

(c)  1  Keen,  559.  264. 
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uill  was  in  1831.  In  Johnson  v.  Kennett  (a),  the  tes-  1869. 
tator  died  in  1809,  and  in  1810  and  the  two  following 
years,  the  executor  sold  and  conveyed  the  estate  to 
diRerent  purchasers.  In  Page  v.  Adam  (i),  the  death 
was  in  1839,  and  the  sale  was  in  the  same  year.  In 
Gosling  v.  Career  (c),  the  death  was  in  1843,  and  the 
sale  iu  1844,  and  even  in  that  case  the  concurrence 
of  the  heir  at  law  was  necessary.  In  Robinson  v. 
Lowater(4)f  the  testator  died  in  1819,  and  the  sale  was 
in  1820.  It  is  true  that  in  Wrigley  v.  8ykes{e\  the  sale 
took  place  thirty-three  years  after  testator's  death  ;  but 
in  that  case  there  was  an  existing  mortgage  debt  of 
3,600/.,  which  rendered  a  sale  necessary;  that  makes 
the  distinction:  shew  that  there  are  debts,  and  this  case 
will  be  brought  within  Ball  v.  Harris  {f).  None  of 
these  authorities  go  the  length  of  warranting  a  sale, 
under  the  circumstances  of  this  case. 

At  this  distance  of  time  both  simple  contract  and 
specialty  debts  would  be  barred  by  the  statute,  and 
they  must  be  presumed  to  have  been  satisfied.  At  all 
events  this  is  not  such  a  title  as  a  purchaser  is  bound 
to  accept. 

He  also  referred  to  Starry  v,  Walsh  (g) ;  Doe  d.  Jones 
V.  Hughes  (A). 

The  Mastbr  of  the  Rolls. 

I  will  not  trouble  the  Plaintiffs  to  reply  in  this  case, 
I  have  taken  the  pains  to  look  through  and  consider  the 
authorities  which  have  been  cited  in  this  case,  and  it  is 

due 

(a)  3  Myl.  Sf  K,  624;  6  Sim,  (e)  21  Bcav.  337. 
384.  (/)  4  3fy/.  *  Cr.  264. 

(b)  4  Beav.  p,  272.  (g)  18  Heov,  559. 

(c)  1  CoUjfer,  p.  645.  {h)  6  Erch.  Rep.  223. 

(d)  17  Beav,  592. 
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1859.  ^^^  ^"^  ^r*  White  to  say^  that  I  cobcui^  in  thinking  ihat 
the  point  priDcipAlly  urged  by  him  is'  o(i^  <A  very  gitet 
ioipbrtance.    In  a)(  probability  there  ihUBt  be  06hie  liiipiit 

HitAFE.  ID  these  caa^a  and  some  p^riodf  at  which'  the  Ooxai  will 
say,  that  the  debtb  roust  have  beert  paid>  and  When  it 
would  be  very  difficirit  to  nlabe  a  g%)od  title  uf)on'a  sale 
made  to  satisi^  a  chaise  of  debts'  on  real  Estate  con- 
tained in  a  will.  There  may  be  a  i^erieel  of  representah 
lions  from  exeeutor  to  es^ecutof  during  af  great  number 
of  years  at^d  a  long  enjoyment  of  th^  estate  by  the  partieis 
beneficially  entitled ;  aud  in  ea«ea  to  whidh  th^se  obsei*- 
vaCions  apply,  it  would  seenf»y  that  th«  power  eo^M  not 
bd  properly  exercised.  However,  I  do  not  now  pretend 
to  fix  v^hat  ought  to  be  the  limits  6r  wfaei<e  the  line  is  to 
be  drawn ;  but  I  am  satiisfied,  that  it  doeb  not  exir^t  in  a 
caae  like  the  present,  wher«  n6  more  thaft  twenty-seven 
years  have  elapsed  since  the  death  of  the  festatbr. 

I  have  had  many  cas^s  wh\ere  exei^titors  ha^e  fully 
believed'  that  all  tde  d^bts  had  b<6en  paid,  ai^d  Where, 
having  taken  all  thw  steps  possible  Co  asfcertah  whether 
there  were  any  debts,  they  have  divided  the'  fe^idti^ 
amongst  the  legatees  ;  yet,  notwithstanding  alt  this, 
debts  have  afterwards  appeared  which  did  not  exist  at 
the  death  of  the  ieatator,  but  which  arose  subsi^nently 
out  of  obligations  entered  into  by  him.  These  have 
been  so  numerous,  that  I  feel  sure  that  a  very  liberal 
term  ought  to  be  allowed  to  ekecintors  for  the  estefcise 
of  such  a  power. 

The  cases  have  decided  that  where  an  executor  sells 
under  such  a  power,  he  id  not  bound  to  answer  the 
question,  whether  or  not  there  are  any  debts  of  the  tes- 
tator existing  or  not,  and  although  the  case  of  Forbes 
V.  Peacock  may  be  open  to  the  observations  made  upon 
it  by  Mr.  tVhite,  yet  this  is  clear,  that  a  long  period 

of 
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of  time  had  elapsed  from  the  death  of  the  testator  before 
the  sale  of  the  estate,  and  yet  there  Lord:  Lyndhursi 
thought,  that  an  answer  to  the  question,  whether  there 
were  any  debts  still  subsisting,  could'  not  be  enforced. 
9  am  of  opinion-  that  ^his  principle  applies  in  the  present 
case,  and  tbat  it  would  unsettle  titles'  and  the  rules  of 
this  Court,  if  I  were  to  d^ide,  that  where  there  is  a  clear 
charge  of  debts,  the  executor  has  not  power  to  sell  and 
that  the  purchaser  is  not  relieved  from  the  obligation  to 
see  to  the  application  of  the  purchase-money.  If  this 
were  a  bill  for  specific  performance,  I  should  make  a 
decree  for  the  Plaintiff,  and  I  must  act  similarly  in  a 
ease  for  my  opinion.  I  atn  of  opinion  that  the  legal 
personal  representatives  have  authority  to  sell  this 
property,  and  I  will  answer  the  second  question  in  the 
affirmative.  The  Defendant  must  pay  the  costs,  for  if 
this  were  a  bill  for  specific  performance  I  should  make 
the  costs  follow  the  event,  and  I  must  do  so  here. 


1859. 


TURNER  V.  HAND. 

rpHE  Plamtiff  Marcua  William  Turner  had,  on  the 
"*■      iatroduction  of  the  Defendant  Mr.  Hand,  em- 
ployed Mr.  Story  to  act  as  the  solicitor  of  the  Plaintiff 
and  his  family. 

In  Mety,  1855,  Mr.  Story  sent  to  the  Plaintiff  an 
estimate  of  the  costs  due  to  him  in  respect  of  the  busi- 
ness done,  and  which  was  as  follows : — 

''List  of  actions,  chancery  and  general  business  con- 
ducted for  W.  8.  Merryweatker,  Esq.,  and  family, 

and 

aroOtiiit.     A  bill  filed  by  the  client  more  tban  tbree  yean  aOerwards, 
lively  and  taxation  of  the  bill  of  costs,  was  dismissed  with  costs. 


Nov,  18. 

A  solicitor  de- 
livered a  gene- 
ral estimate  of 
costs  due  to 
him,  without 
specifying  the 
particulars. 
The  client 
signed  a  me- 
morandum 
agreeing  to  the 
statement,  and 
reuuesting 
A.  B.  (to 
whom  he  had 
given  his  ac- 
ceptance), to 
pay  the 
to  obtain  a  de- 


Hand. 
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On  bebalf  of  the  Defendant,  it  was  proved  that  the        1859. 

Plaintiff  signed  the  following  memorandum : —  "^^^/^^ 

^  ^  Turner 

"We  agree  to  this  statement  as  the  amount  due  to  v. 

Mr.  Story  for  his  bills  of  costs  and  charges,  and  request 

Mr.  L.  Hand  to  pay  Mr.  Story  for  same  on  our  account. 

The  account  to  be  taken  as  made  up  to  the  30th  day  of 

May,  1855,  at  the  sum  of  630/.     Dated  the  30th  May, 

1855. 

"  For  self  and  others,  M.  W.  Turner:* 

*The  Plaintiff  also  signed  an  authority  to  place  a  stop 
order  for  that  amount  on  the  funds  in  Court  in  a  cause 
of  Merytveather  v.  Turner. 

Mr.  Hand  paid  the  amount  out  of  the  produce  of 
acceptances,  given  to  him  about  the  same  time  by  the 
Plaintiff.  These  bills  were  negociated;  and  actions 
having  been  brought  on  them,  Marcus  William  Turner 
instituted  this  suit,  in  July^  1858,  against  Hand,  Story 
and  Harrison  (the  Plaintiff  in  the  action),  praying,  that 
Story  might  be  ordered  to  deliver  his  bill  of  costs  in 
respect  of  the  matters  referred  to  in  the  estimate,  and 
that  the  bill  of  costs,  when  so  delivered,  might  be  re- 
ferred to  be  taxed;  and  for  an  injunction  to  stay  pro- 
ceedings at  law  on  the  bills  or  in  respect  of  the  costs 
due  for  the  matters  referred  to  in  the  "  estimate." 

The  bill  alleged  one  fraudulent  item  of  30/.  as  for 
business  which  had  never  been  done,  but  this  was  dis- 
tinctly disproved,  and  it  also  alleged  that  the  estimate 
contained  "  flagrant  overcharges,"  but  this  was  not  made 
out. 

Mr.  VUliersp  for  the  Plaintiff,  argued  that  Mr.  Story 
was,  at  all  events,  bound  to  deliver  a  bill  of  costs,  shew- 
ing the  items  of  which  the  general  charges  were  com- 
posed.    He  cited  In  re  Bhtckmore  (a). 

Mr. 

(a)  13  Beav.  154. 
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1869. 


Mr.  Selwjfn^  Mr.  Hantardf  Mr«  Simondi  and  Mr. 
Forster,  for  tba  Defendants,  weire  n^  called  on. 

The  Mastb^  of  ike  RoiLLd. 

I  BQUBt  dismiss  this  bill  with  costs.  The  case  of  In 
re  Blachmare  (a),  does  not  determine  the  pointy  and  it 
would  be  an  unfortunate  decision,  which  establisbed 
th)&t  a  elJent  could  not  go  to  bia  solicitor  and  say, ''  will 
you  take  100/.  for  your  expenses  in  this  matter,  I  do 
not  want  a  bill  of  costs,  and  if  you  will  take  the  1002. 
I  will  give  it."  Here  they  agree  on  the  amount,  not  as 
in  Re  Blackmore,  but  there  is  an  actual  agreement 
signed  by  the  client  settling  the  aoiount  of  costs  accord- 
ing to  an  estimate  on  the  30th  of  Mat^t  1866>  and  on 
the  3 1  St  of  Jubff  1868|  more  thaot  three  years  after- 
wards, this  bill  is  filed.  What  is*  a  solicitor  to  do  in 
sueh  a  case  ?  He  receives  the  money,  he  is  careleea  of 
his*  vouchers,  and  is  it  to  be  permitted  thai  afier  a  lapse 
of  three  years  lie  may  be  required  to  deNver  his  bill  of 
costs  and  submit  to  harve  it  taxed  ?  I  admit  it  would  be 
better  that  a  client  should  always  have  a  bill  of  costs 
delivered,  and,  if  be  object  to  the  aoMunt,  that  be  shoald 
take  proceedings  to  tax  it.  But  if  a  solicitor  delivers 
an  estimate,  and  the  client  says  "  I  agree  to  fche  state- 
ment as  to  the  amount  due  and  request  A,  B.  to  pay 
it,'^  and  signs  a  memorandum  to  that  effect,  he  cannot 
be  allowed  to  come  three  years  afterwards  for  the  deli- 
very and  taxation  of  the  bilt  without  any  reference  to 
what  has  taken  place. 


I  must  dismiss  the  bill  with  costs. 
(a)  13  Benv.  154. 
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BUNNY  V.  HOPKINSON.  ^,     ,, 

Nov.  19. 
rriHIS  was  a  suit  for  the  adDiiniBtraiion  of  the  edtate  A,w\d  some 
■^     of  the  testator  Jere  Bunny^  and  the  usual  decree  to  V^and  he 
for  taking  the  accounts  had  be^n  made  in  Jii/y,  1866.  covenanted  for 
Under  this,  a  claim  was  made  by  Mr.  Shaw  undef  the  some  houses 
following  circiumstances :—  It  appeared  that  in  1848,  ^n^^^^^Undf  * 
the  testatoi"  became  seised  of  abt>ut  nine  acres  of  build-  the  purchaser 
ing  ground,  which  now  formed  the  site  of  Donnington  ^"yjthat  th7 

Square.  purchaser  was 

'  entitled  to  re- 

cover upon  the 
By  an  iridetiturfe  dated  the  1st  of  January,  1852,  the  covenants,  not 
•'  I  ®"v  ^"^  value 

testator,  in  consideration  of  4,300/.,  conveyed  the  prin-  of  the  land,  but 

cipal  part  of  that  piece  of  land,  which  was  called  Clay  £s2Vub2.^*' 

Pit  fitldy  to  Henry  Bunny  \n  fee,  and  the  testator  ouenily  buUt 

thereby  covenanted,  for  himBelf,  his  heirs,  executors 

and  administrators,  to  and  with  Henry  Bunny,  his  heirs 

and  assigns,  that  he  was  lawfully  and  rightfully  seised 

of  or  entitled  to  the  said  piece  or  parcel  of  ground,  &c. 

for  an  absolute  and  indefeasible  estate  of  inheritance  in 

fee  simple,  and  that  he  then  had  in  bimBelf  good  right 

and  full  power  to  grant,  release  and  assvre  the  same 

unto  Henry  Bunny,  his  heirs  and  assigns,  in  Planner 

aforesaid. 

And  that  it  should  be  lawful  for  Henry  Burfny,  his 
heirs  and  assigns,  from  time  to  time  and  at  all  times 
thereafter,  peaceably  and  quietly  to  hoM  and  enjoy  the 
same,  without  let,  suit,  trouble,  denial,  eviction,  interrup- 
tion, cTaitn  and  demand  whatsoever  from  the  testator, 
or  any  person  or  persons  lawfdlly  or  equitably  claiming 
or  to  claim  by,  from,  under  or  in  trust  for  him,  free  from 
all  incumbrances. 

Several 
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1869.  Several  houses  were  afterwards  erected  on  the  build- 

^"^^^^^^      ing  land  thus  purchased. 

BUNNT 

V. 

H0PKIN8ON.  By  an  indenture  dated  the  17th  October,  1863,  Henry 
Bunny,  in  consideration  of  6,000/., conveyed  the  principal 
part  of  the  Clay  Pit  Field  so  purchased  by  him  and 
the  houses  built  thereon,  including  Nos.  14,  16,  16  and 
17,  Donning  ton  Square,  to  Richard  Shaw.  And  by  the 
same  indenture  Henry  Bunny  entered  into  the  usual 
covenants  for  title,  whereby  he  covenanted  with  Richard 
Shaw,  that  he  then  had,  in  himself,  good  right,  full 
power  and  absolute  authority  to  grant  and  convey  the 
same  unto  Richard  Shaw,  his  heirs  and  assigns,  and 
that  it  should  be  lawful  for  Richard  Shaw,  .his  heirs  and 
assigns,  from  time  to  time  and  at  all  times  peaceably 
and  quietly  to  hold  and  enjoy  the  same,  without  let,  suit, 
trouble,  denial,  eviction,  interruption,  claim  and  demand 
whatsoever  from  or  by  him  {Henry  Bunny),  or  by  any 
person  or  persons  lawfully  claiming  or  to  claim  by,  from, 
under  or  in  trust  for  him,  free  from  all  incumbrances. 

It  turned  out,  that  the  testator  at  the  date  of  the 
conveyance  of  the  1st  of  January,  1852,  to  Henry 
Bunny,  was  not,  in  fact,  seised  of  the  land  which  he 
thereby  purported  to  convey,  the  testator  having  pre- 
viously by  indenture  dated  the  1st  day  of  Jfoy,  1851, 
conveyed  part  thereof,  forming  the  sites  of  the  bouses 
Nos.  14,  15,  16  and  17,  Donnington  Square,  to  one 
John  Dyne.  These  houses  and  land  formed  part  of  the 
property  comprised  in  the  conveyance  of  1863  from 
Henry  Bunny  to  Richard  Shaw. 

In  November,  1853,  Richard  Shaw  was  evicted  from 
the  possession  of  the  houses  numbered  respectively  14, 
16,  16  and  17,  Donnington  Square,  and  the  same  had 
become  wholly  lost  to  him.     He  therefore  claimed  to 

be 


Bunny 

V. 
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be  a  specialty  creditor  of  the  testator  Jert  Bunny  for 

the  value  (3,200/.)  together  with  interest  thereon  from 

the  22nd  day  of  November,  1853,  under  the  covenants 

for  title  entered  into  by  the  testator  with  Henry  Bunny    Hopkinson. 

and  as  Henry  Bunny*s  assignee. 

The  Chief  Clerk  allowed  the  claim  as  a  specialty  debt, 
subject  to  the  opinion  of  the  Court  as  to  whether  the 
covenants  entitled  the  claimant  to  recover  only  a  pro- 
portionate part  of  the  original  purchase-money  of  the 
land,  or  the  full  value  of  the  improvement,  by  the  erec- 
tion of  houses  thereon,  subsequent  to  the  conveyance  by 
the  testator  to  Henry  Bunny. 

Mr.  Bcyshawe  and  Mr.  Piggott  for  the  Plaintiff. 

Mr.  Beales,  Mr.  Babington  and  Mr.  Hetherington,  for 
parties  interested  in  the  testator's  estate,  insisted  that, 
under  the  covenants  for  title,  the  claimant  could  only 
recover  the  value  of  the  land  conveyed  by  the  deed  of 
1852,  and  not  for  additions  since  made  thereto,  by  erec- 
ting buildings  and  making  improvements  thereon,  which 
were  not  comprised  in  the  deed.  They  argued  that  if  it 
were  otherwise,  a  covenant  for  title  would  engage  the 
covenantor  to  an  unlimited  extent,  depending  not  on 
the  value  of  the  property  conveyed,  but  on  what  the 
covenantee  might  subsequently  think  proper  to  put  on 
it ;  Leuns  v.  Campbell  {a). 

Mr.  Folleit  and  Mr.  W.  Morris,  for  Mr.  Shaw,  were 
not  heard. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  measure  of  the  damages 

upon 
(a)  8  Taunt,  p.  727 ;  3  J.  0.  Moore,  35 ;  3  Bam.  ^  Aid.  392. 
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1859. 
Bunny 

V. 
HoPKlNflON. 


upon  these  coveoaDts  includes  the  amount  expended  in 
converting  the  land  into  the  purposes  for  wbiob  it  .was 
sold. 


Note.— &f  CoUen  v.  Wrighi,  8  EU,  if  B.  647;  Waim  w.  Towers, 
8  Exih.  Rfp.  401  ;  Randall  v.  Roper,  1  Ell,  B.  4r  £.84  ;  HadU^  v. 
Baxendale,  9  Exch,  Rep.  341 ;  Durt'$  Vend,  417  {2nd  ed.);  2  Su^d, 
Vend.  639  (lOM  ex/.) 


JSTov.  19. 

j4.  B.^one  of 
the  two  tru8' 
tees  and  ex- 
ecutors of  a 
will  and  resi- 
dent in  Ten- 
don, authorized 
a  person  to  get 
in  three  mort- 
gages (part  of 
the  estate). 
The  solicitor 
forwarded  the 
deeds  of  re- 
conveyance to 
C.  D.,  the 
other  trustee, 
in  the  country, 
who  executed 
and  returned 
them.    The 
solicitor  re- 
ceived the 
money  and 
paid  it  to 
A.  B.  alone, 
who  misa;  - 
plied  it : — 
Held,  that 
C.  D,  was 
liable  for  the 
amount. 


COWELL  V.  GATCOMBE. 

nnHE  testatrix,  Mrs.  Oalcambey  by  her  will,  de?ised 
and  bequeathed  the  residue  of  her  real  and  per- 
sonal estate  'to  Richard  Gatcombe  and  John  Shering 
C/arkf  upon  certain  trusts  for  sale  and  conversion  into 
money,  and  upon  trust  to  invest  the  proceeds.  They 
were  to  hold  one  moiety  in  trust  for  her  daughter  Mrs. 
Sfone  for  her  separate  use  for  life,  without  power  of  an- 
ticipation, with  remainder  to  her  children.  The  other 
moiety  was  to  be  held  on  trusts  for  her  daughter 
Mrs.  Cowell,  her  husband  and  children.  The  testatrix 
appointed  Richard  Oatcombe  and  John  Shering  Clark 
her  executors. 

The  testatrix  died  in  1835,  and  her  will  was  proved  by 
Richard  Oatcombe  and  John  Shering  Clark.  Clark 
was  a  stock-broker,  resident  in  London,  and  Richard 
Gatcombe  resided  at  Plymouth. 

The  testatri:|^s  assets  consisted  partly  of  thre€  mort- 
gagesy  viz. : — Musgrave^s  mortgage  for  600/.,  Bultoer's 
mortgage  for  1,200/.  and  Robinson* s  mortgage  for 
632/.  13*.  6d.  .In  1837,  Clark,  who  principally  acted, 
employed  a  solicitor,  Mr.  Stephens,  to  get  in  the 
three  mortgages,  which  he  did. 

Mr. 
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Mr.  Stephens  said,  that  be  acted  as  solicitor  of  both  1659. 
executors^  instructed  by  Mr.  Clarke  that  he  nevjer  saw 
or  received  any  instructions  from  Richard  Gatcombe^  but 
that  Mr.  Oatcombe  was  aware  that  he  was  acting  as  so- 
licitor for  the  executors.  That  he  transmitted  the  deeds 
of  transfer  and  release  to  Mr.  Gatcombe  with  a  letter, 
and  received  them  back  again  from  him  signed,  but 
without  any  letter.  These  deeds  being  executed  with 
proper  receipts,  Mr.  Stephens  received  the  amounts  due 
on  the  three  mortgages,  and  he  handed  over  the  money 
to  Clark  alone. 

It  appeared  that  Clark  misappTopriated  the  money, 
and  a  suit  having  been  instituted  against  him  in  1841, 
he  absconded  and  died  insolvent  in  America,  and  (he 
amount  of  the  three  mortgages  thereby  became  wholly 
lost  to  the  trust. 

Richard  ChUcombe  died  in  1865.  The  question  now 
raised  was,  whether  the  estate  of  Richard  Gatcombe 
was  liable  for  the  tbvee  sums  so  misapplied  by  his  co- 
trustee Clark, 

m 

Mr.  Lhyd  and  Mr.  Cole  for  the  Plaintiflfs  Cowell 
and  wife. 

Mr.  Selwyn  and  Mr.  Hardy,  for  Mr.  Stone,  insisted 
that  the  representatives  of  Richard  Gatcombe  were 
liable  for  the  amount  of  the  three  mortgages.  They 
cited  Styles  v.  Guy  (o) ;  Dix  v.  Burford  (b) ;  Egbert 
V.  Butter  {c)\  Thompsoii  v.  Finch  {d). 

Mr.  Follett  and  Mr.  Smale,  for  the  representatives  of 
Richard  Gatcombe,  argued,  that  under  the  circum- 
stances of  this  case,  Clark  alone  had  become  liable. 

The 

(a)  I  Mac.  Sf  Gor.  422.  {e)  21  Beav,  560. 

(6)  19  Beuv,  409.  {d)  22  Beav.  p.  326. 
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1859.  ^*«  Master  of  the  Rolls. 

1  think,  upon  the  evidence,  that  Mr.  Gatcombe*s  estate 
is  chargeable  with  the  amount  of  these  three  mortgage 
debts,  amounting  to  2,332/.  I  come  to  that  conclusion 
by  the  effect  of  Mr.  Stephens'  evidence.  He  being  a  soli- 
citor, having  no  interest  whatever  in  the  cause,  swears 
positively  that  he  was  appointed  by  one  of  the  execu- 
tors, and  that  he  acted  for  both ;  that  he  received  the 
amount  of  these  three  mortgages,  after  sending  down 
to  Mr.  Gatcomhe  the  deeds  of  release  or  reconveyance, 
accompanied  by  a  letter  (which  I  infer  was  explanatory); 
that  Mr.  Gatcombe  signed  and  returned  them  to  him, 
and  that  he  received  the  money  as  the  solicitor  of  the 
two  executors,  and  handed  it  over  to  one.  If  Mr.  Ste-^ 
phens  acted  improperly  in  that  respect  and  paid  over 
the  money  which  he  received  for  Mr.  Gatcombe  to 
another  person,  he  may  be  liable  in  an  action  to  his 
representatives ;  but  Mr.  Gatcombe  himself  does  not 
complain  of  that  being  an  improper  payment  It  is 
clear  that  the  acts  of  Mr.  Gatcombe  enabled  a  person, 
who  assumed  to  act  as  his  solicitor  as  well  as  the  soli- 
citor  of  Mr.  Clark,  to  receive  the  money,  and  he  paid  it 
over  to  Clark,  the  other  executor. 

Mr.  Gatcombe  having  done  those  acts  which  enabled 
his  co-executor  to  receive  and  misapply  the  money,  I 
am  of  opinion  that  his  estate  must  be  charged  with  the 
amount. 
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1869. 


Rt  THE  OXFORD,  WORCESTER  AND  WOL- 
VERHAMPTON  RAILWAY  COMPANY. 

Ex  parte  MELWARD. 

^  Nm>,  24. 

THE  Oxford^  Worcester  and  Wolverhampton  Rail-  A  railway, 
^  1.1  I  having  severed 

way  Company ^  under  the  compulBory  powers  con-  j|,g  arable 

tained  in  their  acts,  in  which  "The  Lands  Clauses  Con-  lands  from  the 
soiidation  Act,  1845(a),"  was  incorporated,  took  five  ings:_f/f/(/, 

acres  of  a  settled  estate,  called  the  Broadmarston  estate,  ^^*^  ^^.^  ^°"*- 
'  '  pensation- 

for  the  purposes  of  their  undertaking.  money  might 

be  applied,  un- 
der the  Lands 
The  railway,  in  passing  through  part  of  it,  called  the  Clauses  Acijn 

West  farm,  severed  the  arable  land  from  the  farm  build-  of  new  farm 

ings  and   homestead,  so   that  it  became  necessary  to  Ijui^dinga;  but 

cross   the  railroad   m  order  to   house  the  crops,  and  pany  were  not 

thereby  great  danger  and  inconvenience  was  occasioned  A^""^  [^  ^^ ^ 

to  the  tenant.  obtaining  the 

necessary  or- 
ders for  that 
The  consideration-money  payable  for  the  purchase  purpose. 

of  the  land  so  required  by  the  company  was  fixed  at  „  '^^?^^l\^^ 

600/.,  and  the  compensation-money  for  the  damage  or  purposes  afore- 

injury  occasioned   by  the  severance  of  the  lands  was  i*\j^g  gQth 

fixed  at  653/.     These  sums,  making  together  l,2o3/,  section  of  the 

were,  in  pursuance  of  the  said    Lands  Clauses  Con-  Consolidation 

soiidation  Act,  1845,  paid  into  Court  by  the  railway  ^,^'(®^^ 

,  ln'i'  c.  18) 

company,  and  invested.  are  confined 

to  the  purposes 

In  consequence  of  the  severance  caused  by  the  con-  t|,ai  clause, 

struction  of  the  railway  through  the  "  West  farm,"  it  «»^  ^^^  »«V 

•^  °  .     .  extend  to  those 

had   become   necessary   to   erect   new  farm   buildings  "purposes" 
upon  it,  a  plan  and  specification  had  been  prepared  of  {|Je"pr°"[o^^^^^ 
the  necessary  works,  and  a  provisional  contract  had  part  of  the 


been  ^^^• 


(a)  8  4  9  Vict.  c.  18. 
VOL.  XXVII — IV,  P  P 
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1859.  Mr.  Sehoyn^  Mr.  Hanuerdj  Mr.  Simond$  and  Mr. 

Forster,  for  th^  Defendants^  weire  D<»t  called  an. 


The  Mastbh^o/  ike  Rai.LS« 

I  must  dismiss  this  bill  with  costs.  The  case  of  In 
re  Blackmore  (a\  does  not  determine  the  pointi  and  it 
would  be  an  unfortunate  decision,  which  establislied 
that  a  elient  could  not  go  to  hia  solicitor  and  say,  "  will 
you  take  1002.  for  your  expenses  in  this  matter,  I  do 
not  want  a  bill  of  costs,  and  if  you  will  take  the  100/. 
I  will  give  it."  Here  they  agree  on  the  amount,  not  as 
in  Re  Blackmore,  but  there  is  an  actual  agreement 
signed  by  the  client  settling  the  amount  of  costs  aecord- 
ing  to  an  estimate  on  the  30lh  of  JUay^  1865>  and  oo 
the  31st  of  Jufyf  1868,  more  thau  three  years  after- 
wards, this  btU  is  filed.  What  is*  a  solicitor  to  do  io 
sueh  a  case  ?  lie  receives  the  money,  he  ie  careless  of 
hi&  vouchers,  and  is  it  te  be  permitted  that  aftei  a  lapse 
of  three  years  he  may  be  required  to  deNver  Ihs  bill  of 
costs  and  submit  to  hatve  it  taxed?  I  admit  it  would  be 
better  that  a  client  should  always  have  a  bill  of  costs 
delivered,  and,  if  be  object  to  the  amount,  that  he  should 
take  proceedings  to  tax  it.  But  if  a  solicitor  delivers 
an  estimate,  and  the  client  says  "  I  agree  to  the  slate^ 
ment  as  to  the  amount  due  and  request  A.  B.  to  pay 
it,"  and  signs  a  memorandum  to  that  effect,  he  cannot 
be  allowed  to  come  three  years  afterwards  for  the  deli- 
very and  taxation  of  the  bill  without  any  reference  to 
what  has  taken  place. 

I  must  dismiss  the  bill  with  costs, 
(a)  13  Benv.  154. 
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BUNNY  V.  HOPKINSON.  ^,     ,„ 

Nov.  19. 
npHIS  was  a  suit  for  the  administration  of  the  estate  A.9o\d  aome 
-■*      of  fhe  testator  Jete  Bunny ^  and  the  usual  decree  to  B.  "and  he 
for  taking  the  accounts  had  been  made  in  July,  1866.  covenanted  for 
Under  this,  a  claim  was  made  by  Mr.  Shaw  undef  the  sume  houses 
following  circumstances :— It  appeared  that  in  1848,  ^*^^^^^j^^^^^^^ 
the  testator  became  seised  of  abt>ut  nine  acres  of  build-  the  purchaser 
ing  ground,  which  now  formed  the  site  of  Dorinington  /i"// 7hat  thT 

Square.  purchaser  was 

entitled  to  re- 
cover upon  the 
By  an  iridetjturb  dated  the  1st  of  January,  1852,  the  covenants,  not 

testator,  in  consideration  of  4,300/.,  conveyed  the  prin-  of  the  land,  but 

cipal  part  of  that  piece  of  land,  which  was  called  Clay  ^^slsVub^*** 

Pit  t'Uld,  to  Henry  Bunny  in  fee,  and  the   testator  auently  built 

thereby  covenanted,  for  himBelf,  his  heirs,  executors 

and  administrators,  to  and  with  Henry  Bunny,  his  heirs 

and  assigns,  that  he  was  lawfully  and  rightfully  seised 

of  or  entitled  to  the  said  piece  or  parcel  of  ground,  &c. 

for  an  absolute  and  indefeasible  estate  of  inheritance  in 

fee  simple,  and  that  he  then  had  in  himself  good  right 

and  fall  power  to  grant,  release  and  assure  the  same 

unto  Henry  Bunny,  his  heirs  and  assigns,  in  alanner 

aforesaid. 


And  that  it  should  be  lawful  for  Henry  Burmy,  his 
heirs  and  assigns,  from  time  to  time  and  at  all  times 
thereafter,  peaceably  and  quietly  to  hold  and  enjoy  the 
same,  without  let,  suit,  trouble,  denial,  eviction,  interrup- 
tion, claini  and  demand  whatsoever  from  the  testator, 
or  any  person  or  persons  lawftilly  or  equitably  claiming 
or  to  claim  by,  from,  under  or  in  trust  for  him,  free  from 
all  incumbrances. 

Several 
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1869. 
"^^^/^^ 
Re 
Thg  Oxford, 
Worcester 
AND  Wolver- 
hampton 
Railway 
Company. 

Ex  parte 
Mel  ward. 


or  **  injured  by  the  proximity  of  the  works ;"  they  are 
merely  rendered  less  convenient  by  the  severance  of  the 
estate,  and  the  costs  of  "  substituting  others  in  their 
stead*'  only  applies  to  the  prior  cases  of  buildings  taken 
or  injured  by  proximity  of  the  works. 

Secondly,  as  to  the  costs,  the  owners  of  the  estate 
have  already  received  full  compensation  for  all  the 
damages  occasioned  by  the  severance,  which  includes 
the  compensation  for  removing  the  farm  buildings  to 
another  part  of  the  estate.  The  owners  must  therefore 
bear  the  whole  expenses  of  effecting  it 


Thirdly,  the  Court  is  not  now  exercising  its  ordinary 
jurisdiction,  and  it  can  therefore  only  give  such  costs  as 
are  authorized  by  the  act  conferring  the  special  jurisdic- 
tion ;  In  re  Isaac  {a).  The  costs  asked  do  not  come 
within  the  eightieth  section  of  the  Lands  Clauses  Con- 
solidation Act,  and  if  they  do  not,  the  Court  has  no 
jurisdiction  to  order  the  company  to  pay  them ;  Ex 
parte  Taylor  (6) ;  JEx  parte  Madon  (c).  It  is  said  that 
"  purposes  aforesaid*'  include  all  the  purposes  previously 
mentioned  in  the  act ;  but  in  the  case  of  Re  The  Buck- 
inghamshire Railway  Company  (rf),  Vice  Chancellor 
Molfe  expressly  held,  that  the  words  "purposes  afore- 
said," were  confined  to  the  "  purposes**  previously  enu- 
merated in  the  eightieth  section,  and  that  they  could 
not  be  extended. 


Mr.  Shapter,  amicus  CuruB,  referred  to  In  re  The 
London  and  Brighton  and  South  Coast  Railway  Com- 
pany  (e),  in  which  it  was  held,  that  the  application  of 
the  purchase-money  of  land  taken  by  a  railway  com- 
pany 

(fl)  4  Afy/.  *  Cr.  1 1.  (rf)  14  Jurut,  1065. 


(6)  1  r.4C.  {Exch.)  220. 
(c)  4  RaUw.  Cfff.  49. 


(e)  18  Beav,  608. 
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pany  to  the  redemption  of  land  tax,  was  a  re-investment 
within  the  Lands  Clauses  Consolidation  Act,  and  that 
the  costs  of  it  were  chargeable  on  the  company,  under 
the  eightieth  section. 

The  Master  of  the  Rolls. 

I  have  no  doubt  on  the  merits  of  this  case,  and  I 
think  that  the  Court  can  direct  the  fund  in  Court  to  be 
applied  in  the  manner  proposed.  As  to  the  costs,  I  can 
only  give  those  authorized  by  the  act,  by  which  my 
jurisdiction  is  confined,  and  the  case  of  the  Bucking* 
hamshire  Railway  Company  {a)  seems  to  decide  the 
point 


1859, 

Re 
Thb  Oxford, 
Worcester 
AND  Wolver- 
hampton 
Railway 
Company. 

Ex  parte 
Mel  WARD. 


Mr,  NichoU  in  reply  as  to  the  costs. 

The  Ma8T£b  of  the  Rolls. 

I  am  of  opinion  that  the  case  of  the  Buckinghamshire 
Railway  Company  {a)  is  precisely  in  point  as  to  the  costs, 
for  the  Court,  having  there  sanctioned  the  investment  of 
the  compensation-money  in  something  other  than  land, 
decided,  that  the  words  ''  purposes  aforesaid'*  were  con- 
fined to  the  purposes  specified  in  the  eightieth  section 
and  did  not  extend  to  those  mentioned  in  the  previous 
part  of  the  act. 

I  will  make  the  order,  but  the  costs  of  the  Petitioners 
must  come  out  of  their  own  fund. 


(a)  14  JurUt,  1065. 
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In  re  PETTS. 

Nov.  24. 

A  married  wo-  JOHN  PETTS,  late  of  Sheffield,  made  hia  will  dated 
been  separated  ^'^6  20th  of  April,  1869,  whereby  he  expressed  hini- 

for  nineteen  ggjf  jjj  ^|^g  foUowins:  words :  — "  I  give  to  my  wife  a  legacy 
years  from  her  ...  if      J  ^     J 

husband,  mar-  of  10/.,  to  be  paid  her  within  two  months  of  my  death. 

by'the^detc^^^^  I  also  give  to  my  said  wife  tlie  use  of  my  furniture  for 

tion  of  a  widow,  her  life." 

She  had,  about 

that  time, 

heard  a  report       In  a  subsequent  part  of  his  will,  the  testator  proceeded 

that  her  hus-  ^  „  t    !•  •  .  T 

band  was  living  as  follows: — "I  direct  my  said  trustees  to  mvest  the 

and  had  made    ^^^^  ^f  ^qq^^  ^^  interest  On  mortgage  security,  and  pay 

gome  loose  ^  ,  . 

inquiries,  but    the  interest  or  annual  income  arising  therefrom  to  my 

wMdeaS.  %he  ^^^^  ^if^fi^  ^^foy  independent  of  marital  Control ;  and  on 
testator  having  the  death  of  my  said  wife,  I  direct  my  said  trustees  to 
•I  iQ  his  wife."   B^ll  ^y  s°*^  furniture  and  call  in  the  said  sum  of  500/., 

and  the  Court    a^j  divide  the  same  in  the  proportions  hereinafter  pro- 

bemg  of  opi-  -         i  .  .  I  . 

nion  that  the     vided  for  the  disposition  of  the  residue  of  my  estate 

evidence  j  effects." 

•hewed  no 
fraud  on  her 

fhe  testotor?—      '^^^  testator  died  in  August,  1869;  he  left  him  sur- 

Hrld,  that  she   viving  the  person  who  had  passed  for,  and  been  con- 
was  entitled  to    . ,    ®,         ,.       .^        *     ,     ,     ,    .  .     ,  , 
the  legacies.      Bidered  as,  his  wife.     A  doubt  being  raised  as  to  her 

right  to  the  legacies,  the  sole  acting  trustee  of  the  will 

presented  a  petition  under  the  22  &  23  Vict.  c.  30,  for 

the  advice  and  direction  of  the  Court.    The  petition 

stated  as  follows : — 

**  That  on  the  28th  day  of  May,  1855,  the  testator, 
who  was  then  a  widower,  went  through  the  ceremony 
of  marriage  at  Hansworth,  in  Yorkshire,  with  a  person 
who  assumed  the  name  and  description  of  Ann  Palmer, 
widow,  but  who  was,  in  reality,  at  the  time  of  such 

marriage, 
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In  re  Pistts. 


marriage,  the  wife  of  John  Farmer^  she  having  been  1859. 
married  to  John  Farmer  by  her  then  name  of  Ann 
Hudson^  widow,  in  the  parish  church  of  Sheffield  on 
the  16th  day  of  February^  1832,  and  John  Farmer  being 
DOW  ah've.  That  the  Petitioner  had  no  reason  to  sup- 
pose but  that  the  testator,  when  he  married  the  wife  of 
the  said  John  Farmer^  believed  her  to  be  a  widow.  He 
cohabited  with  her  as  his  wife  up  to  the  time  of  his 
decease."  The  petition  prayed  for  the  opinion,  advice 
and  direction  of  the  Court  how  he  ought  to  dispose  of 
the  legacies  of  10/.  and  600/.,  and  of  the  furniture, 
and  particularly,  whether  the  person  with  whom  the 
testator  went  through  the  ceremony  of  marriage  and 
cohabited  up  to  the  time  of  his  decease  was  entitled  to 
any,  and  what,  interest  therein. 

It  appeared  that  Ann  Farmer  having  married  John 
Farmer  \n  1832,  left  him  in  1836,  in  consequence,  as 
she  alleged,  of  his  cruelty  towards  her,  and  that  they 
had  ever  since  lived  separate.  She  said  that  in  1855 
she  heard  a  report  ih^X  John  Farmer  was  living,  that  she 
had  made  inquiries,  and  had  learnt  nothing  of  him,  and 
•  believed  that  he  was  dead. 

Mr.  T,  Terrell,  in  support  of  the  petition,  stated  the 
case. 

Mr.  Marten  for  Ann  Farmer, 

The  Mastbb  of  the  Rolls  called  on  the  residuary 
legatees. 

Mr.  MartindaU  for  the  residuary  legatees.  Mrs. 
Farmer  is  not  entitled  to  these  legacies.  The  bequest 
is  not  made  to  any  one  by  name,  but  to  the  person 
filling  the  character  of  the  testator's  wife,  which  it  is 

clear 
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1^59.  clear  that  the  claimant  does  not  Even  if  she  were  the 
person  intended  by  the  testator,  still  the  bequest  was 
made  to  her  in  consequence  of  the  testator's  belief  that 
she  was  his  wife.  She  married  him  in  the  assumed 
character  of  a  widow,  and  thereby  practised  on  him 
such  a  fraud  as  invalidated  the  gift.  The  case  is  governed 
by  Kennell  v.  Abbott  {a),  there  the  testatrix,  who  had 
married  Edward  Lovell,  a  married  man,  by  her  will, 
bequeathed  a  legacy  "  to  my  husband  the  said  Edward 
Locell"  and  it  was  held  that  he  was  not  entitled  to 
it,  for  that,  whenever  a  legacy  is  given  to  a  person 
under  a  particular  character  which  he  has  falsely  as- 
sumed, and  which  alone  can  be  supposed  the  motive 
of  the  bounty,  the  law  will  not  permit  him  to  avail 
himself  of  it,  and  therefore  he  could  not  demand  her 
legacy.  Mrs.  Farmer  is,  at  all  events,  bound  to  prove 
that  she  communicated  the  facts  to  the  testator,  and  the 
evidence  shews  that  her  inquiries  were  not  bondjide. 

Pratt  V.  Mathew  (&),  does  not  apply,  for  in  that  case 
both  parties  were  aware  of  the  invalidity  of  the  marriage, 
and  therefore  no  fraud  or  deception  could  have  been 
practised. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  evidence  before  me  does  not 
shew  anything  which  amounts  to  fraud  on  the  part  of 
the  legatee.  The  inquiries  may  have  been  loose  and  not 
very  carefully  prosecuted  either  by  the  testator  or  the 
claimant.  She  says  she  did  hear  a  report  that  Farmer 
was  living,  but  that  she  did  not  believe  it.  She  had  left 
her  husband  nineteen  years,  he  made  no  attempt  to 
recover  her,  and   having  heard   nothing  of  him,  she 

married 
{a)  4  Va.  802.  (6)  22  Beav.  328. 
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married  again.  After  that  lapse  of  time,  I  do  not  think 
that  the  going  through  the  ceremony  of  marriage  with 
another  person  can  of  itself  be  considered  as  so  fraudu- 
lent an  act,  as  to  deprive  her  of  this  legacy. 

I  think  that  the  testator  intended  to  benefit  this  per- 
son, whom  he  designated  as,  and  thought  to  be,  his  wife, 
and  I  do  not  think  she  has  done  any  act  to  forfeit  it. 

I  will  express  my  opinion,  that  on  the  evidence 
before  me  she  is  entitled,  for  her  separate  use,  to  the 
legacies. 

The  costs  of  the  various  parties  ought  to  be  paid  out 
of  the  estate,  and  not  out  of  the  legacies. 


In  re  Petts. 


Re  MILES'  WILL. 

Noo.  26. 
rpHIS  was  a  petition  presented  by  the  trustees  of  Trustees  of  the 
•^      Mr.  Miles'  will,  praying,  under  the  22  &  23  VicU  ,^'"  °^  ?  ^^  ^^ 
c.  35,  s.  30,  for  the  opinion,  advice  and  direction  of  the  in  1845,  had 
Court  under  the  following  circumstances :—  Sn'^'^'rerUera- 

The  testator  Philip  John  Miles,  by  his  will  dated  in  "^^^^"^^l^ 
1842,  bequeathed  20,000/.  £3  per  Cent  Consols  and  but  not  in  IrJl 
20,000/.  £3  per  Cent.  Reduced  to  the  three  Petitioners  ^ourt  declined 

upon  trust,  either  to  permit  the  same,  when  invested  in  advising  the 
.    .  '  .  ,  n  .  trustee  to  in- 

their  names, ''  to  contmue  so  invested,  or  from  time  to  vest,  under  the 

time,  with  the  written  consent  of  the^  person  or  persons  [2n^"i°^th" 

for  the  time  being  entitled  to  the  annual  produce  thereof,  22  &  23  VkL 

if  of  full  age,  and  if  under  the  age,  then,  at  the  discre-  a  mortgage  of* 

tion  of  the  said  trustees  or  trustee  for  the  time  beins«  to  Scotch  estate. 

»pUp  QQ  Sr  2-1 

sell  the  same  Bank  Annuities,  and  invest  the  moneys  yict,  c.  35,  s. 

produced  thereby  in   any  other  of  the   parliamentary  ^^jl'l?*'^ 

trospective. 

BtocM  or  public  funds  of  Great  Britain^  or  at  interest 

upon 
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1869.  vpon  government  or  real  securities  in  England  or  Wales, 
'"^^'^^^  but  not  in  Ireland^  and  from  time  to  time,  with  the  like 
MiLEB*  Will  ^^'^^^'^^  ^^  ^^  ^^^  ''l^^  discretion  (as  the  case  might  be), 
to  vary  the  moneys  so  to  be  invested  For  any  other  of 
the  said  stocks,  funds  or  securities."  The  trustees  were 
directed  to  pay  the  income  to  his  daughter  Clara 
Philippa  Miles  for  her  separate  use  during  her  life, 
without  power  of  anticipation,  and  after  her  decease, 
to  her  husband  during  his  life,  with  remainder  to  her 
children. 

The  testator  afterwards  bequeathed  two  similar  sums 
of  stock  to  the  trustees  upon  the  same  trusts,  &c.,  for 
his  daughter  Ellen  Octavia. 

The  testator  died  in  1846.  His  daughter  JBUen 
Octavia  married  Captain  James  Townsend  Oswald,  and 
they  had  six  children,  who  were  infants. 

The  32nd  section  of  the  22  &  23  Vict.  c.  36,  enacts 
as  follows : — 

''When  a  trustee,  executor  or  administrator  shall  not, 
by  some  instrument  creating  his  trust,  be  expressly 
forbidden  to  invest  any  trust  fund  on  real  securities  in 
any  part  of  the  United  Kingdom,  or  on  the  stock  of  the 
Bank  of  England  or  Ireland,  or  on  East  India  Stock, 
it  shall  be  lawful  for  such  trustee,  executor  or  adminis- 
trator to  invest  such  trust  fund  on  such  securities  or 
stock,  and  he  shall  not  be  liable,  on  that  account,  as 
for  a  breach  of  trust,  provided  that  such  investment 
shall  in  other  respects  be  reasonable  and  proper." 

But  the  33rd  section  provides,  that  this  act  shall  not 
extend  to  Scotland. 

Captain  Oswald  was  the  owner  of  considerable  real 

estate 
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estate  in  Scotland,  and   he  had   lately,  with  the  full        1859. 
consent  and  approbation  of  his  wife,  applied   to  the      '^^v-^^ 
trustees  to  advance  him,  by  means  of  a  sale  of  a  com-  ^,1^^'  Will. 
petent  part  of  the  trust-moneys  of  20,000/.  Consols  and 
20,000/.  Reduced,  the  sum  of  10,000/.  sterling  upon  a 
mortgage  of  real  estates  in  Scotland  of  abundant  value, 
and  the  trustees  were  ready  and  willing  to  make  such 
advance,  upon  having  the  written  consent  of  Mrs.  Os^ 
tcaldf  which  she  was  willing  to  give,  should  this  honor- 
able Couit  be  of  opinion  that  the  trustees  could  safely 
and  properly  do  so  under  the  provisions  of  the  above- 
mentioned  act. 

The  petition  prayed  the  opinion,  advice  and  direction 
of  the  Court,  and  that  it  would  be  pleased  to  say, 
whether,  in  its  judgment,  it  would  be  fit  and  proper  and 
in  accordance  with  the  duty  of  the  Petitioners,  as  trus- 
tees, that  they  should,  with  the  consent  in  writing  of 
Mrs.  Ostoaldf  advance  thereout  to  Captain  Oswald  the 
sura  of  10,000/.  sterling  upon  the  security  of  his  real 
estate  in  Scotland. 

Mr.  Osborne,  in  support  of  the  petition,  argued  that 
the  act  distinctly  applied  to  the  present  case,  and  that 
as  this  application  was  assented  to  by  Mrs.  Oswald^  the 
trustees  only  required  the  sanction  of  the  Court  for  their 
indemnity. 

Mr.  Briggs  for  Captain  Oswald, 

Mr.  Chapman  Barber,  for  Mrs.  Oswald  and  her  chil- 
dren, stated,  that  he  was  instructed  to  support  the 
petition. 

The  Mastbr  of  the  Rolls. 

If  I  were  a  trustee,  I  certainly  should  not  do  it,  and 

I  could 
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1859.  I  could  not  advise  the  trustees  to  do  it.  Without 
^'^^^'^  knowing  much  more  than  I  do  of  the  law  of  Scotland 
MiLEi'  Will.  ^^  ^^^  subject,  I  should  be  apprehensive  that  the  trust 
estate  might  be  liable  to  the  debts  of  the  trustees,  and 
that  the  descent  of  the  trust  property  might  be  altered 
by  converting  it  into  an  heritable  security.  If  the 
act  empowers  the  trustees  to  do  what  is  asked,  I  might 
advise  them  that  they  have  power  to  do  it,  and  that 
they  would  not  commit  a  breach  of  trust  by  so  doing ; 
but  I  am  not  inclined  to  go  further  or  to  advise  the 
trustees  to  take  the  trust  funds  out  of  the  jurisdiction 
of  this  Court.  I  must  require  the  case  to  be  argued  by 
Mr.  Chapman  Barber  on  behalf  of  the  infants. 

Mr.  Chapman  Barber  then  argued,  that  the  act  did 
not  apply,  first,  because  it  was  not  retrospective,  but 
referred  only  to  trusts  created  after  the  passing  of  the 
act.  That  it  was  impossible  to  conceive  that  the  legisla- 
ture could  have  intended  to  vary  the  trusts  of  all  exist- 
ing settlements,  and  it  clearly  contemplated  those  cases 
where  trustees  might  '*  be  expressly  forbidden''  to  make 
any  such  investment,  and  intended  to  give  settlors  the 
power  of  so  doing,  which  could  only  be  in  cases  subse- 
quent to  the  act.  Secondly,  that  the  act  applied  only 
to  cases  where  trustees  were  empowered,  of  their  own 
authority,  to  make  a  change  in  the  investment  of  the 
trust  property,  and  not  to  cases  where,  as  in  the  present 
instance,  it  could  only  be  done  "  with  the  written  con- 
sent" of  the  tenant  for  life. 

Mr.  Osborne  in  reply. 

The  Master  of  the  Rolls. 

I  think  the  act  can  only  be  prospective,  and  that  it 
could  not  have  been  the  intention  of  the  legislature  to 
alter  all  existing  settlements  without  expressly  stating 
so. 

I  think 
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I  think  that  the  words,  ''  when  a  trustee  shall  not  by 
some  instrument  creating  the  trust  be  expressly  forbid- 
den/' must  mean  by  some  instrument  executed  after  the  Milbi'  Will. 
passing  of  the  act. 

NoTB.— By  the  23  &  24  Vict.  c.  38,  8.  12,  the  32nd  section  of  the 
22  &  23  Vici,  c.  35,  u  now  made  to  operate  retrospectively. 


T 


Re  PEDROTTPS  WILL. 

Nov.  26. 
HE  testator  Jokn  Pedrotti,  by  his  will,  dated  in  A  testator  be- 
1863,  gave  as  follows :—  Tcora^^^^ 

I  give,  devise  and  bequeath  to  my  beloved  wife  Ann  J^dow^fw  life 

Pedroitiy  provided  she  doth  not  marry,  the  sum  of  200/.  but  desired 

"  that  in  case 
to  her  own  disposal,  and  the  interest  of  the  remainder  anything 

of  my  personal  estate  durint^  the  time  of  her  natural  »houJd  occur, 
in  A     ^    »    i.      1  ...  ,.  ,       .,  that  her  income 

life.      And   I   further  devise,  m  case  anything  should  is  not  sufli- 

occur  that  her  income  is  not  sufficient y  she  shall  be  at  Je  aUibert*' to 

liberty  to  go  to  the  principal ;    and  after  her  funeral  go  to  the  orin- 

expenses  be  paid,  I  devise  and  give  to  John  Chetticks  gfvVthe  resi- 

and  Isabella   Oliver,   my   natural   children,    19/.    19«.  due  tohisbro- 

each.     I  give  and  devise  the  remainder  of  my  personal  residue  only 

estate  to  be  equally  divided  between  my  brothers  and  pro«l"ce<i  30/. 

^        "^  ,        ^  a-year,  and  the 

sisters  now  living  in  Italy.    He  appointed  three  persons  widow  claimed 

to  be  his  executors  and  trustees.  capitla^^VeW 

that  she  was 
The  testator  died  in  September^  1855,  and  the  clear  only  entitled  to 

residue  of  his  estate  consisted  of  975/.  lis.  3d.,  which  eapUafL?Uth 

had  been  invested  in  1,049/.  Consols.  the  income, 

would  afford 

On  the  7th  March,  1866,  the  executors  received  from  nInce'lluUaWe 
the  widow  a  notice  signed  by  her,  stating  that  inasmuch  to  her  station 
as  her  income  was  not  suflBctent  for  her,  she  thereby, 
under  the  tpower  given  to  her  by  the  will,  required  them 
to  pay  her  forthwith  the  capital  of  the  residue  of  the 
personal  estate.  The  fund  was  paid  into  Court,  and  in 
April,  1856,  the  testator's  widow  presented  her  petition, 

stating 
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1859.       stating  that  her  only  income  consisted  of  the  dividends 


Re 


or  the  testator's  residuary  personal  estate,  which  did  not 
PsDROTTrs    exceed  30Z.  per  annum,  and  that  it  was  not  8u£5cient 
^'^'"        for  her  proper  maintenance  and  support.     She  claimed 
the  whole  fund,  and  prayed  that  it  might  be  paid  to  her. 

The  petition  was  heard  on  the  5th  of  July,  1856, 
and  it  appearing  that  the  residuary  legatees  had  not 
been  served,  the  Court  ordered  the  payment  of  costs 
and  the  interest  of  the  residue  to  be  paid  to  the  widow 
during  her  life,  and  that  the  further  consideration  of  the 
petition  should  be  adjourned. 

The  widow  died  on  the  27th  of  December,  1857, 
without  bringing  on  the  petition  for  further  considera- 
tion ;  but  it  was  now  brought  on  by  her  administrator, 
at  the  same  time  as  a  petition  by  the  residuary  lega- 
tees for  payment  to  them  of  the  fund. 

Mr.  jR.  Palmer  and  Mr.  Kendall,  for  the  administra- 
tors of  the  widow,  claimed  the  whole  fund.  They  cited 
Methold  V.  Turner  {a)  ;  Rtniland  v.  Crazier  (6) ;  Cbir- 
man  v.  Harrison  (c). 

Mr.  T.  O.  Haynea,  for  the  residuary  legatees,  argued 
that  the  widow  had  no  right  to  resort  to  the  capital 
beyond  what  was  necessary  to  secure  her  a  reasonable 
income  for  her  maintenance. 

The  Master  of  the  Rolls  held  that  the  widow  was 
not  entitled  to  the  whole  fund,  but  only  to  so  much  as, 
with  the  interest,  would  be  sufficient  to  afford  her  a 
maintenance  suitable  to  her  station  in  life,  and  that  this 
appeared  to  be  about  60Z.  a  year  clear  of  everything. 

(a)  ADeG.Sf  Sm.  249.  (c)  10  Hart,  234. 

{b)  2  De  G.  if  Jones,  143. 

Note. — An  order  was  made  for  payment  to  the  adrainistrator  of 
93/.  for  arrears  of  the  60/.  a-year ;  19/.  for  the  widow's  funeral  ex- 

Senses,  and  10/.  for  the  expense  of  obtaining  letters  of  administratioD. 
leg.  Lib,  1859,  B.,/o/.  449. 
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BRISTOW  V.  SKIRROW.  (No.  1.) 

Dee.  2. 

O  OME  hereditaments  at  Soond,  held  for  a  term  of  A  testator  de- 
*^     ninety-nine    years    if    Lady    Chetwode,    ^iH'ow  upon  the  Sine* 
Walker  the  younger  and  Thomas  Goodall,  or  either  of  j™»t«.  &c.  as 
1  1       1 1        1  !•  lit  •     1  his  Wife,  by  her 

them,  should  so  long  live,  were  settled  by  an  indenture  will,  should  de- 
dated  the  10th  of  October,  1837,  in  trust  for  Sir  John  clare**with 

'  '  respect  to  the 

Chetwode  for  life,  and  afterwards  for  Lady  Chetwode  disposition  of 

for  life,  and  after  the  decease  of  the  survivor,  in  trust  p^J^^^l  e»!^ 

for  such  persons  as  Sir  John  Chetwode  should  by  deed  tate."    The 

.,,  .    ,  widow  be- 

or  WlH  appomt.  queathed  the 

estate  to  A.^ 
and  her  residue 
In  1843,  Sir  John  Chetwode,  by  his  will,  appointed  to  B.,C.  and 

these  leaseholds  "to  the  same  uses,  upon  the  same  thewWowhd 

trusts  and  to  and  for  the  same  intents  and  purposes,  as  an  absolute, 

his  wife  might  have  declared  or  should  thereafter  de-  gtrjcjed  power 

clare  with  respect  to  the  disposition  of  her  residuary  ^^^  ^l>a*  tl^« 

1  11        1  -11  f>        1  ^   .      1   #.     1       i»  estate  did  not 

personal  estate  by  her  last  will,    and  ''  m  default  of  any  pass  with  the 

disposition  by  his  said  wife  of  her  residuary  personal  widow's  resi- 
estate,  or  so  far  as  the  same  (if  any)  shall  not  extend,  longed  to  A. 
then  upon  trust  to  dispose  of  the  said  leasehold  pre- 
mises and   other  trust   property  as   he  (the   testator) 
should,  by  codicil  appoint,  and  in  default  for  his  next 
of  kin. 


He  died  without  making  any  further  disposition 
thereof,  leaving  Lady  Clietwode  surviving. 

Lady  Chetwode  (afterwards  Mrs.  Hutchison),  by  her 
will,  dated  in  1858,  after  reciting  that  by  virtue  of  a 
certain  deed  she  had  a  power  of  appointment  over  a 
dwelling-house  in  Montague  Square,  and  that  she  was 

desirous 
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Bristow 


1859.  desirous  of  executing  it,  bequeathed  it  unto  Skirrow 
aud  Robson,  upon  certain  trusts.  And  she  bequeathed 
unto  Skirrow  and  Rohson  all  her  property  and  estate 
Skibrow.  known  as  Soand  Hill,  in  Cheshire,  upon  trust  to  pay 
the  net  rents  and  profits  arising  from  the  same  to  the 
Defendant  Charlotte  TiUy,  for  her  life  for  her  separate 
use.  And  she  directed  her  executors  and  trustees  to 
invest  in  their  names  2,000/.,  upon  trust  for  Charlotte 
Tiley  absolutely,  provided  she  should  survive  William 
Walker  (the  last  life  mentioned  in  the  lease  of  the  said 
Saond  Hill  estate),  as  upon  such  event  happening, 
all  the  interest  of  Charlotte  TUey  in  the  rents  and 
profits  of  the  Soand  Hi/l  estate  would  cease  and  be  at 
an  end,  which  sum  of  2,000/.  the  testatrix  gave  to 
Charlotte  Tiley  (subject  to  the  last- mentioned  proviso) 
as  a  recompence  for  the  loss  of  such  rents  and  profits. 
The  testatrix  then  gave  and  bequeathed  all  her  real  and 
personal  estate  to  her  trustees,  upon  trust  to  convert 
into  money  and  pay  her  debts  and  legacies.  And  as  to 
all  the  residue  of  the  property  of  which  she  should  die 
possessed,  either  in  reversion,  remainder  or  expectancy, 
not  thereinbefore  disposed  of,  the  testatrix  gave  and 
bequeathed  the  same  as  follows : — one-third  part  thereof 
to  **St.  George's  Hospital"  one  other  third  part  thereof 
to  "  Queen  Charlotte's  Lying-inn  Hospital,**  and  the 
remaining  third  part  thereof  unto  the  **  Houseless  Poor 
Society,"  76,  Old  Broad  Street,  City. 

The  testatrix  died  in  July,  1858. 

St.  George's  Hospital  was  incorporated  by  act  of 
parliament,  and  under  the  act  of  incorporation  it  was 
entitled  to  acquire,  hold  and  retain,  for  the  purposes  of 
the  institution,  lands  and  hereditaments  of  any  tenure, 
notwithstanding  the  Statute  of  Mortmain. 

The 
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The  ctuee  now  came  on  lor  ftirther  consideratioo,  1859. 

Mr.  RmDcliffk  for  the  hair  atKl  aext  of  kin  of  the        ^"^^ 

testotrix.  5?!*'?T- 


(No.  1.) 


Mr.  Lloyd  and  Mr.  C  Hale  for  the  executors. 

Mr.  FaUeti  and  Mr.  Roche  for  Mrs.  Tiley^  argued, 
that  the  Soond  estate  passed  under  the  wiH  of  Lady 
Chetwodey  for  that  the  power  given  to  her  by  Sir  John 
Chetwode^s  will  was  a  general  absolute  power  to  dispose 
of  this  property  as  part  of  her  general  estate.  That 
in  strictness  the  effect  of  her  will  was  to  appoint  a  part 
of  her  residuary  estate  to  Mrs>  I^ey,  with  a  gift  to  the 
charities  of  the  rest. 

Secondly.  That  she  was  entitled  to  the  2,000/.  both 
in  case  she  did  not  take  or  if  she  lost  the  Soond  estate, 
the  object  being  to  recompense  her,  whenever  her  interest 
in  the  estate  ceased.  They  referred  to  Abbott  v.  Mid- 
dleton  (a). 

Thirdly.  That  the  Plaintiff  must  be  put  to  her  election. 

Mr.  Bftff$hat»e  and  Mr.  ffawhins,  for  St,  Oeorges 
ffoepitalf  argued  that  the  power  contained  in  Sir  John 
ChettDodes  will  was  a  limited  one,  giving  Lady  Chetwode 
a  mere  power  to  appoint  to  such  persons  as  should 
take  her  residue,  that  the  residuaiy  legatees  when  ap* 
pointed  under  the  will  of  Lady  Cheiwodt  became  the 
persons  designated  by  the  will  of  her  husband,  and  that 
they  alone  could  take  the  Soond  estate.  That  Lady 
Cheiwode,  having  nmde  a  residuary  gift  of  her  own  pro* 
perty,  the  consequence  followed,  that  the  Soond  estate 

passed 
(a)  21  Bmv.  143  and  7  Hmae  o/Lordt  Ca$.  68. 
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1859.  passed  under  the  will  of  Sir  John,  That  the  attempt  to 
devise  it  specifically  was  not  warranted  by  the  power, 
and  that  therefore  the  appointment  was  invalid  and 
might  be  considered  as  erased  from  the  will. 

Secondly.  That  the  2,000/.  was  only  given  to  Mrs. 
Tiley  provided  she  survived  Walker^  and  in  no  other 
event,  and  that  the  reason  expressed  for  making  the 
bequest  of  2,000/.  did  not  enlarge  the  terms  of  the  gift 
or  remove  the  qualification  in  the  proviso. 

Mr.  Shapter  for  Queen  Charlotte's  Lying-in  Hospital. 

Mr.  Bazalgette  and  Mr.  North  for  the  next  of  kin  of 
Sir  John  Chetwode, 

Mr.  Walford  for  the  trustees  of  Sir  John  Chetwodtt 
will. 

Mr.  Selwyn  and  Mr.  J.  W.  Bovill  for  the  Houseless 
Poor  Society. 

The  Mastbr  of  the  Rolls. 

I  am  of  opinion  that  a  general  power  of  appointment 
was  given  by  Sir  John  Chetwode  to  Lady  Chetwode^ 
that  she  had  the  power  of  disposing  of  this  property 
by  her  will,  and  that  she  has  exercised  that  power. 
It  is  to  be  observed,  that,  under  Sir  John  Chetwodes 
will,  there  are  two  ways  only  in  which  it  could  be  con- 
tended that  Charlotte  Tiley  did  not  take,  viz.,  that  the 
will  specifically  pointed  out  either  a  particular  person 
to  take,  or  a  class  with  a  power  to  Lady  Chetwode  of 
selecting  which  of  the  members  of  that  class  should 
take.  For  instance,  he  might  have  said,  "On  the  death 
of  my  wife,  I  give  it  to  the  particular  persons  who  shall 
be  named  residuary  legatees  in  her  will/'  or  he  might 

have 
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have  eaid,  **  I  give  it  to  such  of  the  residuary  legatees  1859. 
named  in  Lady  Chetwodes  will  as  she  shall  select  and 
appoint."  But  he  has  done  neither  of  these.  He  has 
neither  mentioned  any  person  nor  designated  any  class 
of  persons ;  he  has,  in  effect,  done  nothing  more  than 
say,  that  **  It  shall  be  held  upon  the  same  trusts  and 
for  the  same  purposes  as  his  wife  shall  declare  with 
respect  to  the  disposition  of  her  residuary  personal 
estate.**  That  is,  he  directs  that  it  shall  form  part  of 
his  wife's  residuary  personal  estate.  Would  it  not  have 
been  liable  to  her  creditors  in  case  there  had  been  a 
deficiency  of  assets  to  pay  them  ?  In  my  opinion  the 
object  and  purport  of  the  will  is,  to  make  it  pass  as  part 
of  the  residuary  personal  estate  of  his  widow,  and  being 
so,  I  think  it  passes  by  her  will  under  a  specific  bequest 
of  it.  The  Court  will  not  adopt  the  singular  techni- 
cality of  determining,  that  the  testatrix,  having  a  full 
and  complete  power  under  the  will  of  Sir  John  Cla^t- 
wode  to  dispose  of  this  property  in  favor  of  Charlotte 
Tilty,  has  not  done  so,  solely  because  she  has  given  it 
in  the  form  of  a  distinct  and  particular  bequest,  instead 
of  treating  it  as  part  of  her  residuary  estate.  If  she 
had  said,  **  the  residuary  estate  is  to  be  divided  into 
thirds,  save  and  except  the  Soond  Hill  estate,  which 
I  desire  may  be  enjoyed  by  Charlotte  Ti/ey,  there  could 
have  been  no  question  that  she  would  have  taken  it, 
unless  it  could  be  held  (which  would  be  much  too 
strained  an  interpretation),  that  every  one  of  the  trusts 
of  the  residue  must  apply  to  the  property  which  passes 
under  this  particular  power. 

My  opinion  is,  that  the  true  construction  of  the  will 
of  Sir  John  Chetioode  is  to  make  this  property  part  of 
the  personal  estate  of  his  widow,  and  thus  to  give  her 
an  absolute  power  of  disposing  of  it  by  will,  and  that 
having  exercised  that  power,  Charlotte  Tiley  takes  it. 
Qq2 
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1869. 


Dec.  2. 

A  testatrix  de- 
vised her  real 
and  personal 
estate  to  trus- 
tees, and  di- 
rected her  ad- 
vowson  of  F. 
to  be  sold  by 
them  imme- 
diately af^er 
the  death  of 
H.j  the  incum- 
bent.    Heid, 
that  although, 
on  H.'s  death, 
the  living 
must  be  filled 
before  there 
could  be  a  sale, 
still  tiint  the 
Court  had  no 
authority  to 
direct  the  sale 
of  the  next 
presentation  in 
the  lifetime  of 
W.,  for  the 
benefit  of  the 
residuary  lega- 
tees. 


BRISTOW  V.  SKIRROW,    (Nq.  2.) 

npHE  testatrix  devised  her  real  and  personal  estate 
"^  to  trustees,  and  directed  that  the  advowson  of 
Feckenham,  in  the  county  of  Worcester,  (which  was  her 
sole  property),  should  be  sold  by  her  trustees  and  exe- 
cutors immediately  after  the  death  of  the  Rev.  Zebulon 
Wright  Hinton.  And  she  declared  that  they  were,  on 
no  account,  to  sell  the  same  to  any  member  of,  or  to 
any  person  in  connection  with  or  interested  for  the 
family  of  the  said  Zebulon  Wright  Hinton,  and  that  the 
proceeds  of  such  sale  should  sink  into  and  form  part  of 
her  residuary  estate.  The  testatrix  gave  her  residuary 
estate  to  three  charities,  one  of  which  was  capable  of  • 
taking  real  estate. 

The  testatrix  died  in  1868. 

The  Rev.  2jebulon  Wright  Hinton  was  the  rector  of 
Feokenham,  he  survived  the  testatrix  and  was  still 
living. 

By  the  decree  made  on  the  11th  March,  1869,  it  was 
declared,  that  the  advowson  of  Fechenham  ought  not  to 
be  sold  until  the  death  of  Mr.  Hinton,  the  ipcumbent. 

The  cause  now  came  on  for  further  consideration. 


Mr.  Bagshawe,  for  one  of  the  resid  ary  legatees,  sow 
insisted  that  the  next  presentation  ought  to  be  sold  for 
the  benefit  of  the  residuary  Legatees,  who  were  entitled 
to  it  as  part  of  the  estate  of  the  testatrix  not  specifically 

disposed 
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disposed  of.  He  argaed  that  the  effect  of  postponing  1859. 
the  sale  of  the  advowson  until  the  death  of  the  present 
incumbent  would  be  this : — that  a  clerk  must  first  be 
presented  to  succeed  him  before  a  sale  could  take  place, 
for  by  law,  an  advowson^  if  vacant,  cannot  be  sold,  as  it 
would  be  simony.  He  also  argued  that  the  decree  post- 
poning the  sale  of  the  advowson  did  not  affect  the 
question  now  raised  as  to  the  sale  of  the  next  presenta- 
tion. 

Mr.  Selwyn  and  Mr.  JBovill  supported  the  same 
view.  They  argued  that,  upon  the  death  of  Mr.  Hinton, 
a  new  life  must  be  put  in,  and  that  this  right  of  next 
presentation  was  undisposed  of,  and  belonged  to  and 
ought  to  be  exercised  for  the  benefit  of  the  residuary 
legatees.  That  there  were  no  negative  words  in  the 
will  prohibiting  the  sale. 

Mr.  Rowdiffe  and  Mr.  Lloyd^  for  the  Plaintiff  and 
the  trustees,  objected  to  a  sale  of  the  next  presentation, 
but  they  were  stopped  by  the  Court. 

The  Master  of  the  Rolls. 

My  opinion  is,  that  I  have  no  authority  to  direct  the 
sale  ,of  the  next  presentation.  I  find  that  the  testatrix 
gites  her  real  and  personal  estate  to  certain  trustees. 
She  gives  them  the  legal  estate  and  the  power  of  presen- 
tation, and  she,  in  substance,  directs  the  advowson  ^hall 
not  be  sold  until  after  the  death  of  the  present  incumbent. 
I  must  impute  to  her  a  knowledge  of  the  law,  and  knowing 
that  it  cannot  then  be  sold  until  a  clerk  has  been  pre- 
sented and  ttie  vacancy  is  filled  up,  the  question  is,  to 
whom  did  she  intend  to  give  the  right  of  presentation  ? 
Apparently  she  iiltended  the  trustees  to  whom  she  had 

given 
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given  the  legal  estate,  or  else  why  did  she  direct  that 
the  advowson  should  not  be  sold  until  that  time? 

I  admit  the  matter  is  not  clear;  but  as  she  directs 
that  it  is  not  to  be  sold  till  that  period,  I  cannot  sell 
the  next  presentation  before  that  period  arrives,  which 
would  be  evading  her  direction  and  selling  the  most 
valuable  part  of  the  advowson  immediately.  I  think 
therefore  that  I  cannot  now  direct  the  sale  of  the  next 
presentation. 


Dec.  3. 

Trustees  of  a 
charity  autho- 
rized to  grant 
building  leases 
for  600  years, 
such  being  the 
custom  of  the 
neighbour- 
hood, and  it 
appearing  be- 
neiicial. 


In  re  CROSS'S  CHARITY. 

X>Y  an  indenture  dated  in  1822,  and  duly  inrolled,  a 
"^  house  and  premises  in  Hardskaw  within  Windle^ 
in  the  county  of  Lancaster ^  were  assigned  to  trustees  for 
the  residue  of  a  term  of  900  years,  commencing  in  1635, 
upon  trust  that  the  trustees  should,  during  the  residue 
of  the  term,  permit  and  suffer  Ithe  minister  who,  for  the 
time  being,  should  officiate  and  preach  at  the  chapel  in 
St,  Helens^  in  Hnrdskato  within  Windle,  called  " the 
Independent  Chapel,"  to  have,  hold,  use,  occupy,  possess 
and  enjoy  the  said  messuage  or  dweIling-house,buiIdings, 
land,  hereditaments  and  premises,  and  to  receive  and 
take  the  rents  and  profits  thereof  to  his  own  use,  so  long 
as  such  minister  for  the  time  being  should  profess  to 
hold  and  embrace  the  doctrines  and  opinions  therein 
particularly  mentioned. 

The  present  trustees  and  minister  now  presented  a 
petition,  under  the  act  to  facilitate  leases  and  sales  of 
settled  estates  (a),  stating  that  the  trust  property  bad 

now 
(fl)  19  4-  20  Vict.  c.  120. 


CASES  IN  CHANCERY.  693 

now  become  so  surrounded  with  buildings,  that  the  land,  1869. 

which  could  not  be  built  upon,  was  considerably  depre-  ^^^^^^^ 

ciated  in  value,  and  that  it  would  be  highly  advantageous  Crobs'i 

for  the  object  of  the  trust  that  the  trustees  should  be  Charity. 
authoiized,  by  the  order  of  this  Court,  to  grant  building 
leases  of  the  property  for  the  term  of  600  years. 

It  was  the  usual  custom  in  St.  Helenas  to  grant  build- 
ing leases  for  the  term  of  999  years. 

The  petition  prayed  that  powers  of  granting  building 
leases  for  any  term  not  exceeding  600  years  of  the  pre- 
mises, or  any  part  thereof,  subject  to  the  powers  and 
restrictions  in  the  act  contained,  might  be  vested  in  the 
trustees  for  the  time  being. 

The  Master  of  the  Rolls,  being  of  opinion  that  it 
was  proper  and  coosistent,  with  a  due  regard  to  the 
interest  of  all  parties  interested  under  the  deed  of  1822, 
that  a  power  to  grant  building  leases  for  any  term  not 
exceeding  600  years,  and  to  enter  into  building  contracts 
respecting  the  lands,  should  be  vested  in  the  trustees  for 
the  time  being,  ordered,  that  a  power  to  grant  such 
building  leases  and  to  enter  into  such  contracts  from 
time  to  time,  subject  to  the  provisions  and  restrictions 
in  the  act  contained,  should  vest  in  the  trustees ;  the 
same  to  be  settled  by  the  Judge;  and  that  this  order 
should  be  indorsed  on  the  deed  of  1822. 

Note.— JU^.  Lib.  1869,  A.^/oL  458. 
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Dec.  3. 

A  testatrix, 
after  referring 
to  a  debt  due 
from  her  to 
a  partner>liip 
of  A.  and  B. 
deceased,  be- 

Jiueathed  a 
und  '*  upon 
trust  to  pay 
and  divide  the 
produce of  such 
stock  to  and  for 
the  benefit  of 
their  respective 
estates."^    A. 
and  B.  were 
not  partners, 
but  one  was 
the  successor 
of  the  other. 
The  sum  of 
4,517/.  was 
claimed  hy  A., 
and  197/.  by 
B.  against  the 
testatrix's  es- 
tate.    Heid, 
that  the  fund 
was  divisible 
between  their 
estates  equally, 
and  not  in  pro- 
portion to  the 
debts  due  to 
A,  and  B.  re- 
spectively. 


GREVILLE  V.  GREVILLE.  (No.  1.) 

npHE  MarchioneBs  of  Wettmeaih,  a  married  woman, 
**•  having,  by  her  will,  referred  to  costs  incorred  by 
her  parliamentary  agents  and  solicitors,  Messrs.  JLeahe 
&  Berrt/f  in  a  long  litigation  from  1819  to  1834,  and 
still  unpaid  to  their  t-epresentatires,  appealed  fo  the 
sense  of  justice  and  honor  of  her  brother  and  trustee 
to  pay  it.  But  presuming  that  appeal  to  be  ineffectual, 
she  then  gave  as  follows  : — 

''  I  give  and  bequeath  unto  the  executors  or  other  the 
personal  representatives  of  the  late  William  Leake  and 
Berry  (formerly  of  the  firm  of  Leake  k  Berry\  the  sum 
of  2,800/.  Portuguese  Bonds  of  the  £4  per  Cent.  Con- 
solidated Stock,  50/.  Bonds  of  £3  per  Cent,  like  Stock, 
three  and  four  Portuguese  bonds  or  certificates,  and  all 
other  the  bonds  or  securities  in  the  Portuguese  funds 
which  I  am  possessed  of,  tipon  trust  to  pay  and  divide 
the  produce  of  such  stocks,  when  realised,  to  and  for 
the  benefit  of  their  respective  estates." 

The  testatrix  died  in  1858. 

Leake  had  acted  as  the  solicitor  of  the  testatrix  from 
1827  to  his  retirement  in  1833,  Berry  being  his  mana- 
ging clerk  during  that  period.  Berry  succeeded  to  the 
business,  and  acted  as  her  solicitor  from  1833  to  1837. 


The  representatives  of  Leake  claimed  4,517/.  as  due 
for  costs  from  the  testatrix's  estate,  and  the  represen- 
tatives of  Berry  claimed  197/. 

The 
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The  representatives  qF  Leake  claimed  to  have  the       1859. 
legacy  divided   between  the  representatives  of  Leake 
and  Berry ^  in  the  proportion  of  the  amount  of  their  v. 

claims.      On   the  other   hand,  the  representatives  of    ^/"^'j^f' 
Berry  insisted  that  ati  equal  division  should  be  made 
of  the  legacy  between  the  two  estates. 

Mr.  Selwyn  and  Mr.  Bevir,  argued  that  they  took 
equally. 

Mr.  Boffshawe  and  Mr.  O.  0.  Morgan^  coniri,  argued 
that  the  legatees  took  in  proportion  to  their  interest  in 
the  debt,  the  existence  of  which  was  the  motive  for 
making  the  bequest,  and  the  intention  of  the  testatrix, 
apparent  on  the  face  of  her  will,  being  to  discharge  it. 


The  Master  of  the  Rolls. 

I  think  it  is  given  to  them  equally.  I  cannot  look 
into  the  circumstances  of  the  case  for  the  purpose  of 
dividing  the  fund  differently  from  what  is  stated  in  the 
will.  The  testatrix  makes  this  specific  bequest,  upon 
trust  to  pay  and  divide  it  to  and  for  the  benefit  of  their 
respective  estates.  That  must  be  equally,  unless  she 
directs  a  division  in  some  other  proportion. 

It  is  impossible  to  say,  that  the  legacy  is  to  be  a 
pro  rata  discharge  of  what  was  due  to  them  from  the 
testatrix. 


CASES  IN  CHANCERY. 


GREVILLE  r..GREVILLE.  (No.  2.) 

Dec.  3,  5. 
A  specific         rpHE   testatrix,  the  Marchioness  of  Westmeath,  be- 
^uMthedfoT  queathed    some   Buenos  Ayres  stock   and   New 

pavment  of  Grenada  bonds,  in  trust  to  apply  the  proceeds  between 
being  made*i™  ^^^  several  creditors  and  persons  to  whom  debts  were 
respect  of  a  due  in  certain  matters  she  referred  to;  the  respective 
the  statute,  the  amounts  to  be  paid  so  far  as  the  produce  of  the  said 

administrator    last-mentioned  stocks  would  extend, 
offered  1,150/. 
as  the  price  to 

relJISw  o^rall  Under  the  bequest,  Mrs.  Welchman  claimed,  as  the 
claims.    Le-     representative  of  a  creditor,  to  participate  in  the  bequest, 

cUdmedon^his  ^^^  debts  long  barred  by  the  Statute  of  Limitations, 
account.   Held^ 

that  it  must  he       _,       ,  .  .       _         _    ,  ...  _  .         _    . 

borne  by  the         The  claim  was  resisted,  and  the  solicitor  of  the  admi- 

an™norb  *The  '^'^''^*^''  proposed  by  letter  to  Mrs.  Welchman  to  com- 

creditor.  promise  her  claim,  and  that  of  persons  named  Maguire 

counsel^hf   ^    ^^^  Berry,  in  these  terms: — "If  you  are  disposed  to 

Chambers  are  accept  1,000/.  out  of  this  fund^  and  divide  it  between 
always  under-  .    ,  ,      .  .        .      i.  ..   ^ 

stood  as  being    y^";  &&  you  might  agree,  and  give  a  receipt  in  full  for 

allowed,  unless  ^H  claims,  he  [the  administmtor]  will  ask  the  Court  to 
the  contrary  is  .         '         ""  -"  rm  i- 

expressed.  sanction  that  payment.  This  was  declined.  The  soli- 
citors of  the  administrator  afterwards  wrote  that  the 
administrator  authorized  them  to  **offer  1,150/.  as  the 
price  to  he  paid  for  a  release  of  all  claims** 

In  reply,  this  offer  was  accepted,  and  the  compromise 
was  sanctioned.    The  share  of  Mrs.  Welchman  was  760/. 

Legacy  duty  having  been  claimed  upon  all  the  debts 
established  under  this  bequest,  the  question  submitted 
to  the  Court  was,  whether,  under  the  terms  of  the  com- 
promise, 
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promise^  the  Defendant,  the  administrator,  was  bound 
to  pay  the  legacy  duty  in  addition  to  the  750/.  paid  to 
Mrs.  Welchman. 


Grbvillb 

V. 

Grkville. 


Mr.  Selwyn  for  the  claimant.  ^   ^*   ''' 

Mr.  Bagshawe,  jun.,  for  the  Defendant.     Bliss  v. 
Putnan  (a)  was  cited. 


The  Mastbr  of  the  Rolls. 

On  reading  the  correspondence,  I  think  that  this  was 
a  contract  to  receive  a  fixed  positive  sum  and  not  a 
share  of  the  legacy.  It  is  quite  true  that  the  claimant, 
in  one  sense,  was  not  a  creditor,  that  is,  her  debt  was 
barred  by  the  statute,  and  she  could  claim  nothing  out 
of  the  estate  in  that  character,  but  she  came  in  and 
claimed  a  share  of  legacy  given  by  the  Marchioness  to 
certain  persons  who  had  been  creditors,  but  whose  rights 
were  barred  by  the  statute.  If  the  contract  had  been, 
''you  shall  take  a  share  of  the  stock  and  bonds,"  I  can 
well  have  understood  that  it  would  be  subject  to  the 
charges  on  it.  I  however  observe  that  the  proposal 
in  the  first  letter  is, ''  if  disposed  to  accept  1,000/.  out 
of  this  fund."  This  is  rejected,  and  the  other  offer  is, 
of  ''  1,160/.  as  the  price  to  be  paid  for  a  release  of  all 
claims."     That  is  the  offer  which  is  accepted. 


Mr.  Selwyn  asked  the  Court,  as  the  case  had  been 
adjourned  into  Court  from  chambers,  to  certify  it  to  be 
a  proper  case  for  counsel  to  attend  (&). 

The 
(o)  7  Beav.  40.  (6)  Order  XL,  Rule  29. 
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Tke  Master  of  the  Rollb. 

Yoo  may  consider  that  I  always  so  certify,  unless  I 
^"""•■-     express  an  opinion  to  the  contrary. 


DaAS. 


LOCK  V.  VENABLES. 


A  totatrix  npHE  testatrix,  Mrs.  Pollen,  by  her  will  dated  the 

que«thed  her  31  st  of  May,  1 856,  bequeathed  an  annuity  or  1 00/. 

^'•'^J^^  to  Mr.  S^^er«and  wife,  and  chairged  it  upon  her  Carron 

tipoo  trust  to  Company  stock  or  shares.    She  bequeathed  to  her  exe- 

^^edfrideiidi.  cutors  all  her  Carron  Company's  stock  or  shares  upon 

interest  and  trust  to  continue  it  ''in  its  present  state  of  investment, 

^tTB^for  life,  ^^^  ^®  benefit  of  the  persons  interested  under  her  will 

with  remain-  (inasmuch  as  the  Carron  stock  yielded  a  much  better 

died  on  the  annual  income  than  could  be  obtained  from  selling  the 

29thor  JUay,  gjim^  ^nd   investing  the  proceeds  thereof  in  govern- 

Tious  26th  of  ment  funds  or  any  other  good  security),  and  in  the  first 

nany'dedw^  place,  from  and  out  of  the  interest,  dividends  and  annual 

a  hirge  bomms  proceeds  to  be  received  therefrom,  to  pay"  the  annuity 

payable  on  the  ^  diggers  and  wife,  and  after  retaining  the  said  Carron 

w*A/**^i''**''  *^*^^  *"  *  permanent  investment  until  the  trusts  of  her 

the  bonui  did  will  should  be  fully  performed,  and  the  annuity  should 

^^fic        ^^^'^  ^^^^  ^"^y  P^^^  ^"^  satisfied,  that   the   trustees 
bequest.  should,  yearly  and  every  year,  during  the  natural  life  of 

her  niece  Mrs.  Venabhs,  pay  the  dividends,  interest 
and  proceeds  of  such  stock  into  the  proper  hands  of  her 
niece,  for  her  sole  and  separate  use,  without  power  of 
anticipation.  And  after  her  decease,  to  pay  to  her  great 
nephew  Captain  Adams  the  net  dividends,  interests  and 
annual  proceeds  of  the  said  stock  during  his  natural  life; 
and  from  and  after  his  decease,  to  pay  them  to  his  wife 
for  life,  and  after  her  decease  to  his  children.    But  if  her 

great 


Lock 

V. 
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great  nephew  should  not  leave  any  legitimate  children        1859. 

aha  gave  the  stock  to  twa  charities.     And  she  bequeathed 

her  residua  to  her  executora  "  upoq  the  same  trusts,  and 

to  9Xid  for  the  same  ends,  intfinis,  and  purposes  as  ware     Venablei. 

thereinbefore  expressed  and  declared  of  and  concerning 

her  Carron  Company's  stock." 

The  testatrix  died  on  the  29th  of  May,  1868.  She 
was,  at  the  time  of  her  decease,  possessed  of  twelve 
shares  in  the  Carron  Company ^  which  was  a  company 
carrying  on  business  in  Scotland,  and  was  incorporated 
by  charter  under  the  Union  seal  of  Scotland,  dated  the 
15th  day  of  July,  1773,  and  it  was  also  registered  under 
the  Joint  Stock  Companies  Act,  1844. 

.  On  the  26th  day  of  May,  1858,  in  consequence  of  the 
compromise  of  a  suit  between  the  Carron  Company  and 
the  representatives  of  Mr.  Stainton  (a),  its  late  agent  in 
London,  by  which  the  company  became  possessed  of  a 
large  sum  of  money,  it  was  resolved  to  declare  a  bonus 
of  4702.  on  each  share  of  the  stock  of  the  company,  to 
be  payable  on  and  after  the  16tb  day  of  June,  1858. 

Questions  had  been  raised,  between  the  Defendant 
Mrs.  Venables  and  the  persons  entitled  in  remainder 
under  the  will,  as  to  whether  such  bonus  formed  part  of 
the  capital  of  the  estate  of  the  testotrix,  or  was  to  be 
considered  as  income,  aqd  abo  as  to  who  was  entitled 
to  sucli  bonus* 

By  the  decree,  an  inquiry  vras  directed  as  to  the 
Qircumprttancea  relating  to  this  bonus* 

The  Chief  Clerk  certified  the  facts  to  be  as  follows  :— 
The  executors,  on  the  4th  of  September,  1858,  received 

5,640/., 

(a)  See  ante,  p,  460. 
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5,640/.,  being  the  amount  of  a  bonus  of  470/  a  share 
upon  the  testatrix's  twelve  shares  in  the  company.  The 
bomu  was  declared  pursuant  to  a  resolution  passed  at 
an  adjourned  general  court  of  Catron  Company  held 
at  Edinburgh  on  Wednesday  the  26th  of  May,  1858,  in 
the  lifetime  of  the  said  testatrix,  and  the  following  is  an 
extract  from  the  minutes  of  such  meeting : — ''  The  man- 
ager stated,  that  he  had  called  the  present  meeting  for 
the  pur|)ose  of  deliberating  as  to  the  best  mode  of  apply- 
ing the  large  sum  of  which  payment  had  now  been 
obtained  by  the  company,  under  the  compromise  of  the 
suits  with  the  late  Mr.  Stainton^s  representatives,  and 
the  meeting,  having  taken  that  matter  into  consideration. 
Resolved  to  declare  a  bpnus  of  470/.  on  each  share  of 
the  company's  stock  in  the  hands  of  the  partners,  pay- 
able at  Carron  on  or  after  the  10th  day  of  June  next." 
In  consequence  of  such  resolution,  William  Dawson^ 
the  manager  of  the  company  at  Carron,  wrote  a  letter 
to  the  testatrix,  dated  the  29th  day  of  May,  1858,  in* 
forming  her  of  the  bonus  and  that  there  would,  accord- 
ingly, be  payable  to  her,  on  or  after  the  \Qth  day  of  June 
then  next,  the  sum  of  5,640/.,  being  the  amount  of  the 
bonus  of  470/.  on  each  of  her  twelve  shares  of  the  stock 
of  the  company.  Such  letter  was  delivered  at  the  testa- 
trix's residence  at  Wimbledon  on  the  \st  day  of  June, 
1858,  when  the  same  was  received  by  the  PlaintiflTs  as 
executors  of  the  testatrix,  who  had  died  at  her  residence 
on  the  29M  day  of  May,  1858.  The  bonus  of  470/.  per 
share  was  made  payable  on  the  10th  dayof  t/uite,  1858, 
and  the  sum  of  5,640/.,  together  with  the  sum  of 
19/.  9«.  Ad,  for  interest  (making  together  the  sum  of 
5,659/.  9«.  Ad.),  was,  on  the  12th  day  of  August,  1858, 
remitted  by  William  Dawson  to  the  Plaintiff's  executors, 
by  a  bankers*  draft  for  that  amount,  and  was  received 
by  the  Plaintiffs  at  the  maturity  of  the  said  draft  on 
the  said  4th  day  of  September ^  1858. 

The 


CASES  IN  CHANCERY. 
The  cause  now  came  on  for  further  consideration. 

Mr.  jR.  Palmer  and  Mr.  Dickinson,  for  the  Plaintiffs 
(being  required  by  the  Court  to  argue  the  case  in  favor 
of  the  possible  issue  of  Capt.  Adamses  children),  con- 
tended, that  the  fund  formed  capital  and  not  income, 
and  did  not  pass  to  the  specific  legatee,  for,  first,  the 
source  from  which  it  was  derived  was  from  a  compromise 
with  Stainton,  who  restored,  to  the  rightful  owners,  the 
profits  which  had  been  accruing  for  several  previous 
years,  and  in  the  life  of  the  testatrix.  That  it  did  not 
consist  of  ordinary  annual  profits,  but  of  the  accumula- 
tion of  income,  for  a  long  period  lying  dormant.  Se- 
condly, that  even  if  it  were  considered  in  the  nature  of 
dividends  or  income,  still  the  declaration  of  dividend 
having  been  made  prior  to  the  death  of  the  testatrix,  it 
was  severed  from  the  stock  and  might  have  passed  by 
mortgage  or  assignment,  nothing  remaining  to  be  done 
but  to  receive  it,  and  that  it  therefore  belonged  to  her 
estate,  and  not  to  the  specific  legatees  of  the  shares. 
They  cited  Brander  v.  Brander  {a) ;  Paris  v.  Paris  (6) ; 
Wilts  V.  Steer e{c)\  Barclay  v.  Wainewrighi{d)\  Ward 
V.  Comhe{e);  Carlisle  v.  The  South-Eastern  Railway 
Company  (/);  and  see  the  note  to  Oilley  v.  Burley  {g). 

Mr.  Toller  and  Mr.  Eddis  for  the  annuitants. 

Mr.  Pownall  and  Mr.  Ware  for  the  charities  argued, 
that  a  transfer  of  the  shares  after  the  declaration  of  the 
bonus  would  not  have  passed  the  bonus^  unless  spe- 
cifically mentioned,  in  the  same  way  as  the  transfer  of 
Consols  after  a  dividend  had  become  due  would  not 
pass  the  dividends,  though  not  paid. 

Mr. 


(a)  4  F«.  800.  (0  7  Sim,  634. 

{b)  10  Vt$.  185.  (/)  1  Mac.  if  Gor.  689. 

13  Vet.  363.  (g)  22  Beav.  p.  624. 
Fei.  66, 


(0  13  i 
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1 859.  Mr.  llo^  and  Mr.  J8.  L.  Ch0pmf9n,  for  Mr.  Md  Mrs. 

Venables,  argued,  that  the  bonus  constituted  income,  and 
that  tho  right  to  U  wfts  9o(  abaoUit^  antU  the  day 
VBMAB^f^  appointed  Cor  payment,  that  it  therefore  paa^ed  with  the 
corpus  to  th^  legatee  and  v^»%  be  considered  the  **  pro* 
c«eds  pf  the  stock/*  They  cited  Preston  y,  MfhiUt  (o) ; 
ffeberi  v.  BatemaH(b)i  Price  v.  Anderson  (c) ;  Jokn^ 
son  y.  Johnson  (d);  PatoH  v.  Sbeppard(e),  and  see 
Oorsi  V.  Zownd^s  (/). 

JT/ie  Masteb  of  the  Rolls. 

In  this  case,  the  bonus,  having  been  actaally  declared 
in  the  testatrix's  life,  though  the  right  to  receive  it  did 
not  accrue  until  a  somewhat  later  period,  cannot  be 
treated  as  part  of  the  annual  profit^  or  proceeds  which 
accrued  after  her  death.  It  is  part  of  her  persooal 
estate.  It  resembles  the  case  of  Conaols,  the  dividends 
are  declared  on  the  6th  of  January,  they  then  belong 
to  the  owner  of  the  stock,  but  practically  they  are  not 
paid  until  two  or  three  days  after,  and  if  the  owner 
went  on  the  morning  of  the  6th  he  would  not  get  them. 

Here  the  bonus  was  profits  of  the  stock  accrued  before 
the  death  of  the  testatrix,  and  was  part  of  her  personal 
estate  in  every  sense  of  the  term,  though  it  was  payable 
subsequently. 


(a)  Id  Sim.  t03.  (</)  15  Jur.  714. 

(6)  I  W,  Uep.  191.  (e)  10  Sip.  180. 


(c)  15  Sim.  473.  (/)  11  Sim.  434 
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GORDON  V.  WOODFORD. 

Dec.  U,  19. 

T^Y  a  Bcttlement  dated   in    1834|  an  estate  called  A  tenant  for 

•*-^     Water  End  and  Derwent  BanX  situate  on  the  S^^lSent 

mai^in   of   Keswick  or  Derwent    Water  Lake,    near  of  waste,  in 

Keswick,  in  the  county  of  Cumberland,  was  conveyed  serve  the  tim- 

to  the  use  of  Sir  John  George  Woodford  for'his  life  fo,\"Sble'^ 

without  impeachment  of  waste,  with  remainder  to  the  contideration 

use  of  his  sons   in   manner  therein  mentioned,   with  an^dtimbe^^^ 

remainder  to  the  use  of  Sir  Alexander  Woodford  for  his  trees  then 

life  without  impeachment  of  waste,  with  remainder  to  fdng^and" 

the  use  of  his  sons  as  therein  mentioned,  with  remainder  which  should 

I  /•  o-     1-  I      ^  «^  .  thereafter  grow 

to  the  use  of  Sir  John  George  Woodford  in  fee.     The  and  be,  upon 

settlement  contained  a  power  for  the  trustees  to  sell,  at  ^^^^'fhafthis 

the  request  of  Sir  John  George  Woodford,  included  both 

ordinary 
timber,  and 
The  first  tenant  for  life.  Sir  Jokn  George  Woodford,  that  which,  by 
•     *i.  X     /i/vi-  r  1--  J   1.    J  the  custom  of 

was  now  m  the  seventy-fifth  year  of  his  age,  and  bad  the  county, 

never  been  married.  T"  considered 

timber  and 
that  the  thin- 

An  indentunj  dated  the  25th  of  Marck,  1864,  was  Sgh^of"deter- 

made  between  Sir  Jokn  George  Woodford  of  the  first  mining  what 

part,  Sir  Alexander  Woodford  of  the  second  part,  and  tWnnuigsrbe- 

his  sons  and  the  trustees  of  the  settlement  of  the  other  Jo"g«^  to  the 

grantees, 
parts.     It  recited,  as  the  facts  were,  that  Sir  George 

Woodford  had  abstained,  for  several  years  then  past, 

from  felling  any  part  of  the  timber  growing  on   the 

unsold  part  of  the  settled  estates,  which  timber  was 

of  considerable  intrinsic  value,  far  exceeding  the  sum  of 

6,000/.,  and  that  the  sale  of  such  timber  formed  the 

chief  and  nearly  the  only  source  of  income  derivable 

from  the  estates,  and  that  the  timber  had  consequently 

VOL.  XXVII — IV.  H  R  grown 
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1859.  grown  up  into  ornamental  and  valuable  timber,  which 
had  greatly  enhanced  the  value  of  the  estafe,  and 
that  it  was  believed,  that  from  the  ornamental  and  pic- 
WooDFORD.  turesque  character  of  the  estate,  it  would  sell  for  a  much 
larger  amount,  and  far  beyond  the  intrinsic  value  of  the 
timber,  if  sold  with  the  timber  standing  thereon,  than  if 
the  same  should  be  felled  and  severed  from  the  estate, 
and  that  it  was  therefore  considered  that  it  would  be 
greatly  for  the  benefit  of  all  the  persons  entitled  to 
the  estj^e,  in  remainder  expectant  upon  the  decease  of 
Sir  John  George  Woodford^  that  the  timber  should  be 
allowed  to  remain  upon  the  estate.  It  also  recited, 
that  Sir  John  Oeorge  Woodford  had  become  involved 
in  certain  liabilities  mentioned  in  the  third  schedule, 
which  had  been  mainly  incurred  by  reason  of  his 
abstaining  from  felling  the  timber;  and  also  recited 
an  agreement  of  the  6th  of  December^  1853,  whereby  it 
had  been  agreed,  that  the  trustees  should  purchase  of 
Sir  John  George  Woodford  all  his  right  and  interest  in 
the  timber  then  growing  on  the  hereditaments  com- 
prised in  the  settlement  for  5,000/.,  for  the  benefit  of  the 
persons  interested  under  such  settlement,  and  that  no 
timber  should  thereafter  be  cut  by  Sir  John  George 
Woodford  upon  any  part  of  the  settled  estates.  The  deed 
then  witnessed,  that  in  consideration,  &c.  &c.,  Sir  John 
George  Woodford  Aid  grant,  release  and  assign  unto  the 
trustees  **  all  and  singular  the  timber  and  timber^lihe 
trees  then  growing  and  being,  and  which  should  there- 
after grow  and  be,  upon  the  lands  and  hereditaments 
comprised  in  the  first  and  second  schedules  to  the  now 
stating  indenture,  or  any  part  thereof,  or  upon  any  other 
lands  which  might,  for  the  time  being,  be  subject  to 
the  uses  of  the  indenture  of  settlement,  and  to  which 
Sir  John  George  Woodford  had  or  after  the  execution 
of  the  now  stating  indenture  would  have,  as  tenant  for 
life  without  impeachment  of  waste,  power  to  cut  or  fell 

and 
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and  dispose  of  for  his  own  use  and  benefit,  to  hold  the 
same  upon  the  trusts  of  the  settlement/'  but  freed  and 
absolutely  discharged  from  the  right  or  power  of  the 
Defendant  Sir  John  George  Woodford  to  cut  or  fell  any 
of  such  timber  or  timber-like  trees,  to  the  intent  that 
the  same  might  go  along  with  the  hereditaments  as  part 
and  parcel  thereof.  And  Sir  John  George  Woodford 
covenanted  with  the  trustees,  that  he  "  would  not,  at 
any  time  or  times  thereafter,  fell  or  cut,  or  cause  or 
procure  to  be  felled  or  cut,  any  part  of  the  said  timber  or 
timber-like  trees  then  growing  and  being,  or  which 
might  thereafter  grow  and  be,  upon  the  said  heredita- 
ments," but  would,  to  the  utmost  of  his  power,  protect 
and  preserve  the  same  from  injury. 


1859. 
Gordon 

V. 
WOODPORD. 


Sir  John  George  Woodford  having  cut  down  timber 
and  other  trees  on  the  estate,  this  suit  was  instituted  by 
the  trustees,  against  him  and  the  parties  entitled  in 
remainder,  praying  that  Sir  John  George  Woodford 
might  be  decreed  to  account  for  the  value  of  all  the 
timber  and  other  trees  felled  or  cut  down  by  him  on 
the  hereditaments  comprised  in  the  indenture  of  1854; 
and  that  he  might  be  decreed  to  pay  the  Plaintiffs 
what  should  appear  to  be  due  to  them  on  taking  such 
account,  and  that  he  might ''  be  restrained  from  cutting 
down  any  timber  or  other  trees,  and  from  committing 
any  other  waste  on  the  said  premises.'* 


On  the  8th  of  February ^  1859,  an  injunction  was 
awarded  against  Sir  John  George  Woodford j  to  restrain 
him,  his  servants,  workmen  and  agents,  from  cutting 
down  any  timber  or  other  trees,  and  from  committing 
any  other  waste  upon  the  hereditaments  and  premises 
comprised  in  the  first  and  second  schedules  to  the  in- 
denture of  1854,  until  he  should  appear  to  and  fully 
R  R  2  answer 
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1859.       answer  the  Plaintiffs'  bill,  or  thU  Codrt  may  make 
other  order  to  the  contrary. 

A  motion  was  now  made  for  a  decree  and  a  croes- 
motion  to  dissolve  the  injunction. 

Sir  John  G.  Woodford,  in  person,  argued,  amongst 
other  things,  that  the  operation  of  the  deed  of  1834  was 
limited  to  timber,  and  to  such  wood  as,  in  the  ordinary 
mode  of  management,  would  hereafter  become  limber- 
like.  That  it  therefore  did  not  prevent  his  thinning  the 
woods  in  a  proper  manner,  and  from  employing  so  much 
of  the  thinnings  as  was  necessary  in  fencing  and  for 
other  purposes  on  the  property,  and  from  applying  the 
remainder  to  his  own  use. 

Mr.  72.  Palmer  and  Mr.  Speed  for  the  Plaintiffs. 

Mr.  Jessel  for  the  remainderman. 


The  Mastbr  of  the  Rolls. 

Dee*  19.  This  is  a  suit  instituted  for  the  purpose  of  restraining 

the  tenant  for  life  of  certain  property  at  Keswich,  from 
cutting  down  certain  timber  and  other  wood  on  the 
estate.  The  state  of  the  case  is  this  : — The  Defendant 
was  tenant  for  life  without  impeachment  of  waste ;  it 
was  therefore  in  his  power  to  cut  down  the  whole  of  the 
timber  on  the  estate.  He  got  into  difficoities  and  the 
state  of  his  circumstances  being  such  as  to  make  ready 
money  a  matter  of  importance  to  him,  he  executed  a 
deed,  by  which,  in  consideration  of  a  considerable  sum, 
he  assigned  to  the  trustees  "  all  the  timber  and  timber- 
like trees  then  growing  and  being,  and  which  should 
thereafter  grow  and  be,"  upon  the  estate.  He  also  en- 
tered 
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tered  into  a  covenant  not  to  cut  such  timber  and  would       1859. 
*'  to  the  utmost  of  his  power  protect  and  preserve  them 
from  injury/' 


GOEDOV 

V. 

WoODFOftO. 


With  respect  to  the  timber  and  timber-like  trees,  the 
first  question  is,  what  it  includes.  It  includes  all  wood 
which  is  considered  timber  everywhere,  as  oak,  ash  and 
elm.  It  also  includes  all  that  species  of  wood  which  is 
timber  by  the  custom  of  the  county  in  which  the  estate 
is  situated,  and  evidence  is  given,  that  what  is  not  or- 
dinarily considered  timber  in  other  counties  is  timber  in 
this. 

The  next  question,  which  is  one  of  very  considerable 
importance,  is,  as  to  the  thinnings.  The  principal  part 
of  the  property  consists  of  wood,  and  it  is  a  n^atter  of 
considerable  importance,  not  only  that  it  should  be  pro- 
perly  thinned,  but  that  the  thinnings  should  be  employed 
aiid  used  on  the  estate  for  fencing  and  other  matters, 
and  that  would  seem  to  be  the  legitimate  and 'proper 
purpose  to  apply  them  to.  But  the  question  here  is, 
to  whom  do  the  thinnings  belong,  and  who  is  to  have 
the  right  of  judging  what  ought  and  what  ought  not 
to  be  cut.  I  am  of  opinion  that  it  is  impossible  to  get 
out  of  the  words  "  shall  hereafter  grow  and  be  upon 
the  said  lands.''  They  not  only  include  the  existing 
t^ees,  but  those  to  grow  in  future,  every  sapling  then 
growing,  however  young,  is  therefore  comprised  in  the 
deed. 

I  do  not  express  any  opinion  whether  that  was  the 
intention  of  the  parties,  but  as  long  as  the  deed  stands 
in  its  present  form  I  have  only  to  construe  it,  and  I  am 
of  opinion,  that,  as  all  the  wood  belongs  to  the  trustees, 
it  is  for  them  to  determine  what  thinnings  are  proper 
for  the  future. 

My 
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1859. 


My  decision  simply  is  that  the  thinnings  belong  to 
the  trustees,  and  it  is  for  them  to  determine  what  should 
be  cut. 

The  injunction  must  be  made  perpetual,  but  must  be 
varied  by  changing  the  words  "  other  trees"  into  "  tim- 
ber-like trees." 


Re  ANDREWS  WILL. 

Dec.  21. 
A  testator  gave  rilHE  testator,  Edward  Andrews^  made  his  will,  dated 
in^!u  monef  '"^  ^^^^'  which,  omitting  the  formal  parts,  was  as 

in  the  funds  to  follows  :— 
his  daughter 

I  give,  devise  and  bequeath  all  those  my  messuages 

[describing  them],  and  all  other  my  real  estate  what- 
soever, wheresoever  situate,  unto  my  beloved  daughter 
Catherine  Stammers,  wife  of  John  Stammers,  and  the 
heirs  of  her  body  lawfully  begotten  or  to  be  begotten  ; 
and  for  want  of  any  such  issue,  I  devise  and  direct  that 
all  and  singular  the  said  hereditaments  and  premises 
and  real  estate  whatsoever  be  immediately  sold,  and  that 
daughter  C.  5.,  ^^^  moneys  arising  from  the  said  sale  be  fairly  and 

"  ft»  and  for  equally  divided  between  my  brother  Thomas,  my  brother 
her  own  and        ^,  .  ^«r  ij^  ni. 

iBsue*8  proper    Daniel,  my  sister  Ann  Kenward,  and  between  all  the 

moneys."  But  children  of  my  aforesaid  brother  Thomas,  share  and 

in  the  event  ot  •'  ^  ' 

her  dying  with-  share  equally  alike. 

out  issue,  he 

desired  the 

whole  of  his         I  give  and  bequeath  all  the  interest  of  all  my  moneys 

perty  to^bTdi-  ^^  ^^  public  funds  to  the  aforesaid  Catherine  Stammers, 
Tided  between  after  my  brother  Thomas,  my  brother  Daniel  and  my 
his  brothers                     a        -kt-  *  ■  n  •      i    i  r\t\ »         •_ 

and  sisters  and  Sister  Ann  Kenward  have  first  received  lOO/.  each  out 
their  children,    ^r  _„  a,„^^^ ^^,„        j  jg^jg^  ^^j  j^gj^e  that  all 


C.  5.,  and  he 
desired  his 
outstanding 
money  to  be 

Jmt  into  the 
iinds.  He 
then  desired 
the  interest  of 
the  moneys 
directed  to  be 
lut  into  the 
'unds  to  be 


I 


C.&diedwt5;.  <>f  ™y  *■""*'«'  property. 

out  issue.  Beld^ 

that  she  took 

the  funds  abaolutelyi  and  that  the  gift  over  was  inoperative. 


my 
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my  moneys  standing  out  and  owing  to  me  be  paid  to  and  1869. 
gathered  in  by  the  executor  and  executrix  hereafter 
named,  and  to  be  by  them  put  into  the  public  Tunds 
within  thirty  days  after  the  money  or  moneys  have  been 
so  paid  and  gathered  in.  I  devise  and  desire  that  the 
additional  interest  of  the  moneys  so  put  into  the  public 
funds  be  duly  and  truly  paid  to  my  beloved  daughter 
Catherine  SiammerSf  as  and  for  her  own  and  issue's 
proper  moneys ;  but,  in  the  event  of  her  dying  without 
issue^  I  devise  and  desire  that  the  whole  of  my  funded 
property  be  taken  out  and  fairly  and  equally  divided 
between  my  brother  Thomas,  my  brother  Daniel,  my 
sister  Ann  Kenward,  and  to  all  the  children  of  my 
aforesaid  brother  Thomas,  share  and  share  alike. 

The  testator  died  in  the  month  of  February,  18t37y 
and  shortly  afterwards,  his  executor  and  executrix  trans- 
ferred into  their  own  names  the  sums  of  1,750/.  £3  per 
Cent.  Reduced,  and  1,048Z.  \5s.  6d.  £3  per  Cent.  Con- 
solidated Bank  Annuities,  being  the  whole  of  the  tes- 
tator^s  funded  property  at  the  death,  after  the  payments 
thereout  directed  by  his  will,  and  the  amount  purchased, 
after  his  decease  with  the  residue  of  his  personal  estate. 

These  funds  were  paid  into  Court  and  the  income 
received  by  Catherine  Stammers  during  her  life.  She 
died  in  September,  1859,  without  having  had  any  issue, 
and  her  husband,  having  taken  out  administration  to 
her,  presented  the  present  petition  for  payment  to  him 
of  the  fund. 

Mr.  jR.  Palmer  and  Mr.  T.  J.  Humphry,  in  support 
of  the  petition.  This  case  is  not  governed  by  JSx  parte 
Wynch  (a),  for  in  that  case  a  life  interest  only  was  ex-* 

pressly 

(«^  1  Smale  $  G.  427,  and  5  Df  O     ^f  Sf  G.  188. 
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1859.       pressly  giTen,  but  here  interest  of  (be  fund  b  given  to 


Re 


the  testator's  daughter,  and  an  unlimited  gift  of  the 
AifOBBir't  interest  of  a  fund  passes  the  capital ;  Huimphrey  v. 
Will.  Humphrey  (a).  The  word  isme  is  one  of  limitation,  and 
as  it  would  give  an  estate  tail  in  the  realty,  it  therefore 
passes  an  absolute  interest  in  the  personalty ;  Lyam  v. 
Mitchell  (&).  The  gift  over  in  the  event  of  the 
daughter's  dying  without  issue  is  inoperative,  as  in 
Campbell  v.  Harding  (c).  They  also  referred  to  Siohes 
V.  Heron  (d) ;  Tate  v.  Clarke  (e) ;  Procter  y.  Upton  (/)• 

Mr.  Seboyn,  Mr.  Boyle  and  Mr.Dncee,  contra^  insisted 
that  the  testator's  brothers  Thomas  and  Daniel^  and  his 
sister  Ann,  and  the  children  of  the  brotiier  Thomas, 
were  entitled  to  the  fund.  They  argued  that  Wynch^s 
Case  laid  down  the  doctrine  that  the  rules  of  tenure  did 
not  apply  to  personal  estate,  and  that  this  decision  was 
equally  applicable  to  the  rule  in  Wild's  Case  as  to  that  in 
Shelley's  Case.  That  this  was  a  gift  of  a  life  interest  in 
the  fund,  and  that  the  issue  took  as  purchaseni  with  a 
valid  gift  over  of  the  corpus,  in  default  of  issue,  to  per- 
sons named  in  the  will.  That  the  rule  was  now  settled 
that  where  there  was  a  gift  to  a  parent  and  his  issue, 
the  parent  primd  facie  took  a  life  interest  only;  Audsley 
V.  Ham  (g);  Leeming  v.  Sherratt  (A);  Wehsier  v. 
Parr  (t). 

The  Mjlstbb  of  the  Rolls. 

I  quite  concur  in  the  decision  in  the  case  of  Ex  parte 

Wynch, 

(o)  I  Sim.  (N.  S.)  536;  and  («)  1  Beav.  loa 

see  Elionv.  Shepard,  1  Bro.  C.  C.  (/)  5  De  G.,  M.  ^  O.  p.  199, 

£32;   Page  t.  Leapimgweilf   18  note. 

Vet.  463]  and  Haig  v.  Swiney,  (g)  26  Beav.  195,  affirmed  by 

1  Sim.  4-  St.  487.  !></  CampMl. 

(6)   1  Madd.  467.  (h)  2  Hare,  14. 

(c)  2  Kttsf.  4  MyL  390.  (i)  26  Beav.  236. 

((/)  12  dark  ^  f'in.iei . 


CASES  IN  CHANCERY.  611 

WyneAf  which  is  a  very  valuable  one  and  Bets  at  rest        1859, 
the  discrepancy  between  the  decisions  in  Knight  v.      ^^^^^^ 
JEUis{a)  and  7%e  Attomey^General  v.  Bright  ijb).     It     Awdebw's 
establishes  that  where  an  express  life  interest  in  person-  *^^* 

alty  is  given  or  clearly  expressed  to  A.  B.^  with  a  gifl 
to  A.  B.*8  issQCy  A,  B.  takes  a  life  interest  only,  but  I 
cannot  spell  out  a  life  interest  in  this  will. 

The  scope  of  the  will  was  this : — as  to  the  real  estate 
the  daughter  was  tenant  in  tail,  with  a  gift  over  on 
failure  of  her  issue ;  but  with  respect  to  the  personal 
estate  she  took  an  absolute  interest,  with  a  gift  over  if 
her  issue  should  fail.  Probably  the  testator  supposed 
that  the  law  would  give  effect  to  both  these  dispositions, 
and  that  if  she  died  without  issue  the  real  and  personal 
estate  would  both  go  over.  But  practically  the  law 
gives  effect  to  neither ;  it  enables  the  person  who  takes 
the  real  estate  to  destroy  all  the  gifts  over  by  a  disen- 
tailing deed,  and  there  being  an  absolute  interest  in  the 
personal  estate  in  default  of  issue,  no  gift  over  takes 
effect. 

There  are  two  gifts  of  the  personal  estate.  The  first  is 
an  absolute  gift  to  Catherine  Stammers  of  all  the  interest 
of  all  his  moneys  in  the  public  funds.  What  is  the 
effect  of  that?  It  is  a  gift  of  the  interest  for  ever  to 
Catherine  Stammers,  and  if  it  stood  there,  her  children 
would  have  taken  no  interest  at  all. 

The  other  gift  is  of  the  moneys  owing  to  him.  These 
are  to  be  gathered  in  and  put  into  the  public  funds,  and 
he  directs  that  the  additional  interest  thereof  should  be 

paid 
(a)  2  Bro.  C.  C.  670.  (6)  2  Keen,  57. 
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1869.  paid  to  his  daughter  as  and  for  her  own  and  her  issue's 
proper  moneys.  What  is  the  efTect  of  that?  He  knew 
that  she  had  no  issue  or  child  at  that  time.  It  is  clear 
that  it  would  give  her  an  absolute  interest  in  the  fund, 
and  the  cases  of  Knight  v.  Ellis  and  JEx  parte  Wynch  do 
not  touch  it.  Having  done  that,  he  says,  "  but  in  the 
event  of  her  dying  without  issue,  I  devise  and  desire  that 
the  whole  of  my  funded  property  be  taken  out  and  fairly 
and  equally  divided  between  my  brothers."  He  sup- 
posed, erroneously,  that  if  she  died  without  issue,  he 
could  create  new  interests. 

I  think  the  scope  and  object  of  the  will  is  to  give 
his  real  estate  to  his  daughter  in  tail,  and  an  absolute 
interest  in  his  personal  estate,  adding  thereto  a  springing 
bequest  in  case  of  her  death  without  issue,  which  he 
could  not  do. 

I  am  of  opinion  she  took  an  absolute  interest. 
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1859. 
Dec.  22. 

REMNANT  v.  HOOD.    (No.  2.)  i860. 

Jan.  13. 

A  FTER  this  case  bad  been  decided  (a),  a  qaestion  The  Court  does 

-^^^    arose  as  to  the  decision  of  the  Court  in  regard  ^nswho^ave" 

to  the  costSy  and  the  matter  was  mentioned  to  the  Master  different  shares 

of  the  Rolls  in  Chambers  by  Mr.  Colvillef  the  registrar,  appear  by  the 

The  Master  of  Rolls  then  came  to  a  conclusion,  that  jame  solicitor 

because  their 
only  one  set  of  costs  ought  to  be  allowed  in  respect  of  interesu,  as 

all  the  subsequent  incumbrancers  on  the  estate.  opporit'ion  to 

the  claim  of  the 

X  r  *!_•  A-         r        X'  •  Plaintiff,  are 

In  consequence  of  this,  a  notice  of  motion  was  given  identical. 

to  vary  the  minutes,  as  handed  out  by  the  registrar  in  T^^V^?^^*}^^ 

accordance  with  that  ultimate  direction.  missed  with 

costs,  each  of 
such  persons 
Mr.  J2.  Palmer  and  Mr.  F.  T.  White  for  the  Plaintiff,  gets  his  sepa- 
rate costs. 
But  a  trustee 
Mr.  Llojfd,  Mr.  Bagshawey  Mr.  Nalder,  Mr.  Faber,  and  his  res/ui 

Mr.  Martineau  and  Mr.  Shapter  for  the  Defendants,  but  on'eset^of 

Van  Sandau  y,  Moore  (J),  and  Greedy  v.  Lavender  (c),  c<»^  between 
.      .  them ;  and  so 

were  cited.  the  person  en- 

titled to  a  share 
and  all  his  in- 

"~ : cumbrancers 

have  but  one 
set  of  costs, 

The  Master  of  the  Rolls.  i^hich  is  pay- 

able to  the  first 

I  have  carefully  gone  through  this  matter  again,  and  incumbrancer. 

I  think  it  is  clear  what  the  principle  was  upon  which       •^'"*-  ^^' 

I  decided  the  question  of  costs  at  the  hearing.     From 

the  date  of  the  offer  to  pay  the  Plaintiff,  which  was 

made  in  March,  1858,  the  Plaintiff  was  to  pay  the  costs 

of 

(a)  See  ante^  p.  74.  Sim.  if  St,  509. 

(ft)  1  Run,  441,  reverting  2  (c)  11  Beav.  417. 


614  CASES  IN  CHANCERY. 

I860.  of  the  suit  in  the  ordinary  and  usual  manner;  that  tSi 
the  costs  of  all  parties,  but  only  one  set  of  costs  where 
there  were  trustees  and  cestuis  que  trust,  was  given 
where  there  was  an  interest  mortgaged  and  sub-mort- 
gaged. Any  subsequent  discussion  ought  to  have  been 
confined  to  ascertaining  what  I  then  decided.  There 
would  be  little  difficulty,  I  think,  in  carrying  that  into 
effect;  but  it  appears  that  I  had  the  question  brought 
before  me  in  chambers  by  Mr.  Coloilk,  the  registrar, 
and  I  have  now  reconsidered  the  whole  matter. 

I  think  the  opinion  I  expressed  at  the  hearing  is  the 
correct  one,  and  that  the  costs  of  all  parties  must  be 
paid,  subject  to  the  qualification  I  have  expressed,  and 
which  is  the  usual  direction  given  by  the  Court  in  such 
cases.  The  only  question  (if  there  be  any)  is  the  way 
in  which  this  principle  is  to  be  worked  out.  The  Court 
does  not  compel  persons  who  have  different  shares 
in  an  estate  to  appear  by  the  same  solicitor  because 
their  interests,  as  regards  their  opposition  to  the  claim 
of  the  Plaintiff,  are  identical.  I  think  that*  I  have  no 
right  to  make  the  Defendants  suffer  by  reason  of  their 
not  having  adopted  that  course,  the  more  so,  when  I 
am  informed  that  the  Plaintiff  exhibited  interrogatories 
to  each  of  the  Defendants,  and  required  and  obtained 
separate  answers  from  each  of  them. 

Note. — The  decision  in  Remnant  v.  Hood  wae  affirmed  by  ibe 
Lords  Justices,  November^  1860. 
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I860. 


MAUD  V.  MAUD. 

Mareh  28. 
npHE  testator,  by  his  will  dated  in  1850,  bequeathed  A  testator, 
"*•     to  the  Defendant,  his  wife,  certain  specific  legacies  daughter  in   " 

and  a  pecuniary  legacy  of  100/.,  and  he  thereby  gave  1>"  ^>lJt  »a><^» 
.  .    J.       .  t.     1^         1^   ,^   i.      .  ,        "shouldshe 

special  directions  as  to  his  household  furniture,  plate  follow  the 

and  stock  in   the  funds:   and   appointed  Bailey  and  path*  of  virtue 

'  «^«^  •^  and  obedience 

Bartleet  executors  and  trustees  thereof.  to  the  wishes 

of  my  dear 
wife  and  mv 
The  testator  made  the  following  codicil  to  his  will : —  executors,  they 

may  give  her, 
''  John  George  Maud  makes  this  his  codicil  this  day,  by  mstalments, 

the  29th  of  October,  1857  :—  7"^^  JJl^y 

'  tnink  proper, 

"  I  renounce  Levinia  Bailey  Maud  his  daughter  from  o^^^iie 

any  benifet  arising  from  his  will,  but  should  she  follow  executors  dis- 

the  paths  of  paths  of  virtue  and  obedience  to  the  wishes  th^tbe 

of  my  dear  wife  and  my  executors,  they  may  give  her,  daughter  was 

by  enstalments,  when  they  think  proper,  the  sum  of  payment  of 

200//'  200/. 

The  testator  died  in  1858,  possessed  of  personal  estate 
(other  than  that  specifically  bequeathed)  to  the  amount 
of  about  1,480/. 

Bailey  and  Bartleet  renounced  the  executorship  of 
the  will,  and  letters  of  administration,  with  the  will  and 
codicil  annexed^  were  granted  to  the  Defendant,  the 
testator*s  widow.  The  Plaintiff,  Lavinia  Bailey  Maud, 
applied  to  her  for  her  legacy  of  200/.,  but  the  Defendant, 
though  admitting  assets,  denied  the  Plaintiff's  right 
thereto.  The  Plaintiff  instituted  this  suit  against  the 
^idow  to  recover  the  legacy. 

Mr.  BaUen  for  the  Plaintiff. 

Mr.  Eddia 
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1860. 


Mr.  Eddis  argued  that  the  gift  was  not  absolute, 
but  dependent  on  the  conduct  of  the  Plaintiff,  as  pre- 
scribed by  the  codicil,  which  merely  enabled  the  exe- 
cutors to  give  her  the  amount  in  certain  events.  He 
cited  Tattersall  v.  Howel  (a). 


The  Master  of  the  Rolls  held  that  the  Plaintiff  was 
entitled  to  payment  of  the  legacy,  with  interest  and 
costs. 

(a)  2  Met.  26. 


1859. 

"Nao.  25,  26. 
Dec.  2. 

A  shipowner, 
in  bis  written 
instructions  to 
the  captain,  di- 
rected him,  in 
case  of  emer- 
gency, to  apply 
to  certain  firms 
abroad,  "  who 
would  give  him 
an}'  assistance 
required." 
Held,  that  this 
did  not  autho- 
rize the  captain 
to  do  anything 
not  included  in 
his  general 
power  and 
authority  as 
captain. 

To  authorize 
a  captain  to 
hypothecate 
the  ship  or 
freight  for  re- 
pairs, the 
necessity  for 
such  hypothe- 
cation must 
exist;  if,  there- 
fore, the  agent 
the  repairs,  the 


LYALL  V.  HICKS. 

rpHE  Defendant  Mr.  Hicks,  the  owner  of  a  ship  called 
■^  "  Carnatic,"  of  which  Suckling  was  the  master, 
had  despatched  it  to  the  JEkist  Indies.  When  Suckling 
sailed  from  England,  Mr.  Hicks  gave  him  written  in- 
structions as  to  the  voyage,  which  contained  these 
words  : — "  in  case  of  emergency,  you  will  apply  to  any 
of  the  under-mentioned  firms,  toko  will  give  you  any 
assistance  required^'  The  Plaintiffs,  Messrs.  Lyall,  were 
one  of  the  firms  under  mentioned. 

The  ship  arrived  at  Calcutta  in  the  month  of  July, 
1857;  and  the  Plaintiffs  Messrs.  Z^a// (the  agents  of 
Mr.  Hicks  at  Calcutta)  entered  into  a  contract  with  the 
Coolie  Emigration  Company  at  Calcutta,  by  which 
Suckling  was  to  take  a  cargo  of  Coolies  to  the  Mauri-' 
tius.  For  this  purpose,  under  the  government  regula- 
tions, great  repaii-s  and  alterations  became  necessary  to 
be  made  in  the  ship :  and  the  expenses  amounting  to 

l,9o8i&.  UA 

of  the  shipowner  in  a  foreign  port  baa  sufficient  funds  in  bis  hands  for 
captain  cannot  hypothecate. 


Ltall 

V. 
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1^58/.  88.  Ud.  were  paid  by  the  PlaintifTs.  At  this  1859. 
time,  the  Plaintiffs  had  in  their  hands  money,  or  its 
equivalent,  viz.  a  bill  belonging  to  Hicks,  amounting  to 
1,896/.,  virhich  might  have  been  applied  towards  the  Hices. 
repairs  and  alterations  of  the  ship.  Instead  of  so  doing, 
they,  at  the  request  of  Suckling,  gave  him  the  bill  to  be 
otherwise  disposed  of.  To  repay  the  Plaintiffs  the  sum 
of  1,968/.  %s.  \\d.  advanced  for  the  repairs,  Suchling 
drew  a  bill  on  Mr.  Hicks  for  that  amount,  dated  the 
19th  of  September,  1867,  and  payable  three  months 
after  sight.  He  gave  this  bill  to  the  Plaintiffs  who  duly 
forwarded  it  for  acceptance.  It  was  subsequently  ac- 
cepted by  Hicks,  but  was  dishonored,  as  after  stated. 

In  November,  1867,  the  cargo  having  been  discharged 
at  the  Mauritius,  the  captain  obtained  from  Messrs. 
Chawin,  the  correspondents  of  Mr.  Hicks  at  that  place, 
an  advance  of  2,000/.  upon  the  security  of  the  freight, 
in  the  shape  of  a  bill  of  exchange  for  2,000/.,  which  bill 
Suckling  remitted  to  Hicks. 

In  October,  1857,  Hicks  accepted  the  bill  of  exchange 
for  1,968/.  8s.  lid.,  drawn  on  him  by  Suckling  in  favor 
of  the  Plaintiffs  ;  but  Hicks  having,  in  November,  1867, 
suspended  his  payments  and  executed  a  creditors*  deed, 
this  bill  was  dishonored.  The  other  bill  for  2,000/.  was 
sent  from  the  Mauritius  to  London,  and  was  received 
by  the  inspectors  appointed  under  the  creditors'  deed 
to  wind  up  Hicks's  estate. 

The  Plaintiffs  instituted  this  suit  in  November,  1869, 
against  Hicks,  and  the  persons  claiming  under  the 
creditors'  deed,  alleging  thut  Suckling,  being  authorized 
by  Hicks,  had  requested  the  Plaintiffs,  instead  of  setting 
off  the  amount  advanced  by  them  against  the  1,896/.  bill, 
in  their  bands,  to  permit  Suckling  to  have  the  bill,  in 

order 
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1859.  order  that  he  might  remit  the  same  to  Madras  to  dis- 
charge some  claims  against  the  ship^  and  in  lieu  thereof 
to  receive  payment  of  the  amount  advanced  out  of  the 
freight  payable  at  the  Mauritius.  They  alleged  that 
they  had  agreed  to  do  so,  on  having  a  lien  on  the  freight, 
and  that  Suckling  "  thereupon,  being  expressly  or  other* 
wise  duly  authorized  by  Hicks,  agreed  with  the  Plain* 
tiffs,  that  the  amount  of  such  advances  should  be  a 
charge  or  lien  upon,  and  should  be  paid  out  of  the 
moneys  to  be  received  in  respect  of,  the  said  freight" 

It  alleged  that  Messrs.  Ckawin  had  been  repaid  their 
advance  out  of  the  freight,  and  that  their  bill  of  2,000/. 
constituted  or  represented  a  portion  of  the  freight,  and 
as  such,  became  subject  to  the  Plaintiffs'  lien  or  chaise. 

The  bill  prayed  a  declaration  that  the  Plaintifl&  were 
entitled  to  a  charge  on  the  bill  of  exchange  of  2,000/. 
for  the  amount  due  to  them,  and  for  an  injunction  to 
restrain  the  Defendants  from  negotiating  the  bill  for 
2,000/.,  and  from  distributing  it  amongst  Hicks's 
creditors,  without  satisfying  the  Plaintiffs'  charge. 

A  motion  was  now  made  for  an  injunction. 

Mr.  R,  Palmer  and  Mr.  De  Gex,  for  the  Plain tifis, 
argued,  that  Suckling  the  master  was  authorized  by 
Hicks  to  obtain  the  necessary  funds  for  the  ship,  and  to 
hypothecate  it  for  that  purpose.  That  the  master  had 
a  lieu  on  the  freight  for  all  moneys  expended  by  him  on 
the  ship  on  behalf  of  the  owners ;  that  his  liability  as 
drawer  of  the  bill  for  the  repairs  gave  him  a  lien  on  the 
freight,  and  that  the  Plaintiffs  were  entitled  to  the  benefit 
of  this  lien  ;  Bristow  v.  Wliitmore  (a). 

That 
(tf )  1  Johnson,  96 ;  tince  reverted  by  Lord  CampbeU  (  L.  C.)»  6  Jur.  29.  * 
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That  (he  second  bill  For  2,000Z.  represented  the  freight 
and  had  been  specifically  appropriated  for  payment  of 
the  first  bill  of  1,958Z.  8s.  Ud.;  Ex  parte  Glad- 
stones  (a).  Hicm. 

Mr.  Seluyn  and  Mr,  Jessel,  for  the  Defendants,  argued, 
first,  that  the  master  had  no  general  authority  to  pledge 
the  freight,  and  no  special  authority  by  the  letter,  which 
was  limited  to  obtaining  **  assistance"  merely.  Secondly, 
that  no  contract  had,  in  fact,  been  entered  into,  by  which 
the  freight  was  pledged  to  the  Plaintiffs.  Thirdly,  that 
if  the  master  had  authority  and  had  entered  into  the  con- 
tract alleged,  still  that  the  absence  of  necessity  rendered 
the  hypothecation  invalid,  for  it  had  been  decided,  that 
in  the  home  port  or  at  a  place  where  the  shipowner  had 
an  agent,  the  captain  could  not  borrow  money  or  hypo- 
thecate the  ship  or  cargo.  Here,  instead  of  paying  for 
the  repairs  of  the  ship  out  of  the  bill  for  1,895/.  (as 
they  were  bound  to  do),  the  Plaintiffs  had  advanced 
a  sum  of  1,958/.  to  the  captain,  and  handed  him  over 
the  bill  to  deal  with  as  he  pleased.  Fourthly,  that  the 
second  bill  for  2,000/.  was  not  a  remittance  on  account 
of  freight,  but  was  drawn  to  secure  the  repayment  of  an 
advance  of  money  on  freight  before  it  had  become  due. 
Lastly,  that  the  master  had  no  lien  for  his  outlay ;  Ex 
parte  Halkett  (6). 

Mr,  R.  Palmer  in  reply. 


The  Master  oftlie  Rolls. 

Upon  a  perusal  of  the  evidence,  I  am  of  opinion  that       Dec,  2. 
the  Plaintiffs  have  failed  to  make  out  any  case  which 

would 

(a)  3  Mont,,  D.J^  DeG,l09.  (6)  3  Vet.  4^  B.  135. 

V0I-.  XXVII — IV.  s  s 
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1859.       would  justify  tlie  Court  in  granting  any  such  injunction 
as  is  required. 

The  Plaintiffs  say,  that  Suckling  entered  into  a 
verba]  contract  with  them  to  give  them  a  lien  upon  the 
freight  to  be  earned  by  the  voyage  to  the  Mauritius, 
and  which  the  money  advanced  by  them  enabled  the 
ship  to  perform.  I  think  this  case  is  not  established 
upon  the  evidence  before  me^  and  I  think  that  Suckling 
had  no  specific  or  general  authority  to  bind  Mr.  Hicks 
by  any  such  contract.  I  think  also  that  the  evidence 
does  not  shew  that  any  such  contract  was,  in  fact,  made. 
Special  authority  Stickling  clearly  had  not;  the  only 
authority  that  can  be  adduced  is  to  be  found,  if  at  all, 
in  these  written  instructions  given  by  Mr.  Hicks  to  Suck- 
ling when  he  left  England: —  ''in  case  of  emergency, 
you  may  apply  to  any  of  the  under-mentioned  firms, 
who  will  give  you  any  assistance  required,"  the  Plain- 
tiffs being  one  of  such  firms.  I  am  of  opinion  that  this 
gave  no  special  authority  of  any  sort.  So  far  as  regards 
the  present  question,  it  only  requires  the  captain,  if  he 
wanted  assistance  at  Calcutta^  to  apply  to  the  Piaintifib 
for  that  assistance,  but  it  did  not  give  him  any  authority 
to  do  anything  not  included  in  his  general  power  and 
authority  as  master. 

With  respect  to  the  general  power  and  authority  of 
the  master  to  hypothecate  the  ship  and  freight  for 
necessary  repairs,  no  question  can  now  be  raised;  but, 
as  was  justly  observed  in  argument,  the  necessity  for 
such  hypothecation  must  exist.  In  this  case,  the  Plain- 
tiffs, the  agents  of  Hicks,  had  in  their  hands,  money  or 
a  bill  which  was  equivalent  to  money,  amounting  to 
within  63/.  8f.  \\d,  of  the  whole  sum  required  for  the 
repairs  of  the  ship,  and  which  might  have  been  applied 
for  that  purpose.     Instead  of  applying  the  money  for 

that 
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that  purpose,  they  gave  it  to  the  master,  at  his  own  1859. 
request,  to  be  otherwise  disposed  of.  The  mode  of 
applieation  of  that  money  by  the  master  is,  in  my 
opinion,  wholly  immaterial.  It  was  money  of  Hieks  in 
the  hands  of  the  Plaintifis,  sufficient  or  nearly  sufficient 
to  defVay  the  expense  of  the  repairs  necessary  to  enable 
the  ship  to  perform  the  contract  that  they  had  entered 
into  on  their  part  with  the  Emigration  Company.  It 
cannot  be  said,  that  in  such  a  case,  a  necessity  exists  of 
hypothecating  either  the  ship  or  the  freight  for  the 
purpose  of  obtaining  that  money.  It  does  not  appear 
that  any  one  could  have  claimed  or  stopped  the  money, 
or  prevented  its  application  towards  defraying  the  ex- 
penses of  the  necessary  repairs,  neither  does  it  appear 
that  any  one  possessed  or  claimed  to  possess  any  right 
of  stopping  the  sailing  of  the  ship.  It  was,  therefore, 
a  mere  voluntary  surrender  of  the  money  of  Hicks  to 
the  master,  to  be  applied  by  him  in  a  manner  he 
thought  advantageous  to  his  employer's  interest;  not  in 
defraying  any  lien  or  hypothecation  either  on  the  ship 
or  its  freight  then  existing,  and  which  must  have  been 
paid  in  order  to  free  the  vessel  and  enable  her  to  com- 
plete her  voyage  to  the  Mauritius. 

I  am  also  of  opinion,  that  the  facts  in  evidence  relating 
to  the  advance  of  the  1,958/.  6s.  1  Id.,  by  the  Plaintiffs, 
do  not  constitute  any  charge  or  lien  upon  the  freight. 
Primd  facie  had  any  such  been  made,  the  personal 
liability  of  Mr.  Hicks  as  owner  could  not  have  been 
affected,  and  some  notice  of  hypothecation  would,  in  the 
ordinary  course  of  business,  have  been  given  to  him 
either  by  the  Plaintiffs  or  by  the  captain,  and  some 
steps  would  have  been  taken  by  the  Plaintiffs  to  secure 
the  application  of  the  freight,  exclusively,  in  the  first 
instance,  to  the  payment  of  their  charges.  But  nothing 
of  this  sort  occurs.     Both  the  Plaintiffs  and  the  master 

s  8  2  write 
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1859.  write  to  Mr.  Hicks,  neither  of  them  mentioning  any 
hypothecation  of  the  freight,  although  writing  about  the 
advance  and  forwarding  a  bill  of  exchange  for  accept- 
ance. On  the  contrary,  the  only  mode  in  which  they 
seemed  to  have  considered  that  the  freight  could  be 
made  applicable  to  the  payment  of  the  bill  was,  by  the 
produce  of  the  freight  at  the  Mauritius  being  sent  to 
Mr.  Hicks  as  soon  as  possible,  in  order  to  enable  him 
thereby  to  be  in  funds  to  meet  the  bill. 

This  is  consistent  with  the  case  stated  by  the  master. 
He  states  it  thus  : — ''  I  arranged  with  Messrs.  LyaU, 
the  Plaintiffs,  that  the  government  bill  to  the  amount 
named  was  to  be  transmitted  by  them  to  Messrs.  Shand 
of  Madras,  instead  of  the  proceeds  being  appropriated 
by  them  for  the  advance  they  were  about  to  make  to 
me  for  the  ship.  In  consideration  of  their  not  so  ap- 
propriating the  proceeds  of  the  governnfent  bill,  I 
promised  to  remit  to  them  the  amount  of  freight  pay- 
able in  the  Mauritius,'*  This  is  not  inconsistent  with 
the  case  stated  by  the  Plaintiffs.  They  state  it  thus: — 
**  Suckling  thereupon  being  expressly  or  otherwise,  as 
I  believe,  duly  authorized  by  the  said  Mr.  Hicks,  in 
that  behalf,  agreed  with  me  and  my  said  firm,  that  the 
amount  of  such  advance  should  be  a  charge  or  lien 
upon  and  should  be  paid  out  of  the  moneys  to  be 
advanced  to  them  in  respect  of  the  freight."  That 
puts  it  as  if  it  were  upon  the  ground  of  authority;  but 
with  the  exception  of  the  word  'Mien,'*  it  does  not  differ 
from  the  statement  made  by  the  master,  and  accord- 
ingly, in  accordance  (as  it  appears  to  me)  with  the 
arrangement  between  the  parties,  the  proceeds  of  the 
freight  were  remitted  by  Suckling,  and,  as  be  seems  to 
have  thought,  in  pursuance  of  his  engagement,  in  order 
to  enable  Mr.  Hicks  to  meet  the  bill.  But  however 
this  may  be,  the  agreement,  in  my  opinion,  is  not  so 

clearly 
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clearly  stated  or  proved  that  I  could  act  upon  it  when 
only  made  by  parol^  and  inconsistent  with  the  written 
documents  which  accompanied  the  transaction  and  with 
the  acts  of  the  parties  themselves.  Hicks. 

I  think  nothing  turns  upon  the  question  which  was 
raised  upon  the  lien  of  the  captain  on  the  freight,  for 
which  the  authority  of  the  case  of  Bristow  v.  Whit-- 
more  (a)  was  cited.  The  transaction  clearly  was  not  the 
case  of  a  lien  claimed  by  the  master  and  assigned  by 
him  to  the  Plaintiffs.  It  was  nothing  more  than  the 
master  drawing  upon  the  owner  of  the  vessel  a  bill 
which  was  accepted  by  him,  and  which  all  persons 
thought  that  Hicks  would  be  able  to  meet.  It  is  true 
no  doubt  that  the  roaster,  Suckling,  is  liable  as  the 
drawer  of  the  bill,  but  it  is  equally  clear  to  me,  that  as 
be  has  obtained  no  benefit  by  the  transaction,  so  also 
the  Plaintiffs  placed  no  reliance  upon  his  responsibility, 
or  upon  any  right  of  his  to  any  lien  on  the  freight;  on 
the  contrary,  their  case  is,  in  my  opinion,  inconsistent 
with  any  such  supposition  as  to  a  Hen  upon  the  freight 
vested  in  the  master.  They  claim  a  lien  upon  the 
freight  not  belonging  to  the  master  and  assigned  by 
him,  but  one  given  to  them  on  the  freight  in  the  nature 
of  bottomry,  by  virtue  of  the  general  authority  he  pos* 
sessed  as  master  of  the  vessel. 

My  opinion  is  clear  that  they  trusted  to  the  credit  of 
Hicks,  and  he  having  failed  they  must  take  their  share  of 
the  general  assets  with  the  other  creditors. 

(a)  1  Johnson,  96. 
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THURLOW  r.  TREEBY. 


Tr//  *  ^82  T^  September  1858,  the  Plaintiffs,  the  mortgagees  of 

■.  2,  isHiper-'  some  hoase  property,  instituted  this  suit  against 

seded  by  ihe  Treebtf,  the  mortgagor,  for  a  foreclosure.     Upon  inquiry 

Order  of  1845,  it  was  found  that  Treebtf  hviA  left  this  country /our  or 

unless  OiVoe-  J^^^  y^rs  ago  and  he  was  supposed  to  be  in  Australia. 
fendant  has 

been  in  the  In  Fthruary  1859,  the  usual  order  was  made,  under 

Sniwo        ^l^e  33rd  Order  of  May,  1 845  (a),  for  liberty  to  serve  him 
years  before      jn  Australia.     Inquiries  were  mtide  for  him  in  Australia, 

the  bill  filed,  ,  ,       ^  ,  ,  .  -  , 

the  Court  can-  ^nd  every  endeavour  made  to  serve  nim  with  proceesi 
^^hJ^i^^^e^  but  they  proved  unavailing,  as  he  could  not  be  found 

the  ordinary       there, 
service  of  pro- 

c«M,  ^^!^^^  A  motion  was  now  made  for  liberty  to  enter  an  appear- 

Cautu.  ance  for  him,  in  order  that  the  Plaintiffs  might  proceed 

to  take  the  billpro  confesso.  A  point  was  raised,  whether 
it  was  now  possible  to  make  an  order  for  substituted  ser- 
vice on  him,  but  no  agent  or  place  could  be  suggested,  on 
whom  or  at  which  such  service  could  be  properly  effected. 

Mr.  Bristowe,  in  support  of  the  application,  observed 
on  the  hardship  to  which  the  Plaintiiis  would  be  sub- 
jected, if  they  were  left  without  the  means  of  realising 
their  security,  and  be  liable  to  be  redeemed  and  have 
the  accounts  taken  at  a  distant  period.  He  said  that 
as  the  Defendant  had  not  **  been  within  the  jurisdiction 
of  the  Court  at  some  time  not  more  than  two  years 
before"  the  bill  was  filed,  it  was  difficult  to  bring  the 
case  within  the  31st  Order  of  1845;  but  that  the  4  &  5 
Will.  4,  c.  82,  s.  2,  by  which  service  of  process  might 
be  substituted  **  in  such  manner  as  the  Court  should 
think  reasonable  and  direct,"  contained  no  restriction ; 
and  thaty  under  it,  this  Court  might  order  the  usual 

advectisements 

(•)  Otd.  Cane.  297. 
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advertisemenU  in  the  London  Gazette,  and,  in  defaalt       I860, 
of  appearance,  direct  one  to  be  entered  for  the  Plaintiffs. 

The  Mabtbb  of  the  Rolls  was  of  opinion  that  the 
statutory  enactment  was  superseded  by  the  General 
Order;  and  he  said,  that  unless  the  service  could  be 
properly  substituted  on  some  agent  of  the  Defendant, 
the  Court  was  powerless,  and  that  the  Plaintiffs  had  no 
remedy,  though  the  case  was  one  of  great  hardship. 

Note.— Ore/.  Can,  295,  and  lOM  Cmu.  Ord.,  Rule  6. 


1859. 
Dee.  13. 
MORRES  V.  HODGES.  i860. 

Jan.  12,  16. 

T>  Y  the  settlement  made  on  the  marriage  of  Mr.  and  By  a  settle- 

^     Mrs.  Hodges,  and  dated  in  1819,  a  moiety  of  an  ™u"tee?were 

ecclesiastical  lease  of  the  glebe  and  tithes  of  Upleadon,  ^  u*®  ^^^ 

held  of  the  Dean  and  Chapter  of  Gloucester,  was  as-  voun  to  renew 

signed  to  three  trustees,  upon  trust,  that  they  should  pay  *"  eccleaiaa- 

the  rents  and  perform  the  covenant,  and  should  use  his  upon  re«MOQ- 

and  their  utmost  endeavours  to  renew,  upon  reasonable  and  t*oVa5e 

terms,  the  then  present  or  their  future  lease  of  the  said  the  fioes  out  of 

glebe  and  tithes  which  should,  for  the  time  being,  be  mortgage. 

subsisting,  and  in  order  thereto,  should,  with  and  out  of  ^  renewal  be- 
,  came  imprac- 

the  rents,  issues  and  profits  of  the  said  shares  or  share  tieable.    Held, 

of  and  in  the  said  glebe  and  tithes,  or  by  mortgage  or  J^^^Vved  bvfhe 
other  disposition  of  the  same  shares  and  sliare,  or  any  trustees  out  of 
part  thereof,  raise  money  sufficient  to  defray  the  expense  ^Jj^po^^^of  * 
of  renewing  such  then  present  or  then  future  lease,  or  renewal  be- 
such  part  of  the  said  moiety  as  might  form  a  due  pro-  luteiy  to  the 
portion  in  respect  of  the  same  shares  or  share,  and  leoMt  for  life, 
should  apply  the  money  to  be  so  raised  in  or  towards 
renewing  such  then  present  or  then  future  lease  accord- 
ingly; and  for  the  purpose  of  effecting  such  renewal, 
and  on  accepting  a  new  lease,  should,  from  time  to  time, 

surrender 
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1859.  surrender  or  join  in  surrendering  (if  the  same  should 
be  thought  advisable)  the  then  present  or  then  future 
lease  of  the  said  glebe  and  tithe,  which  should  for  the 
time  being  be  subsisting,  and  should  execute  all  such 
other  acts  and  deeds  as  should  be  thought  necessary. 
Subject  thereto,  the  glebe  and  tithes  were  to  be  upon 
trust  for  Mrs.  Hodges  for  life,  and  afterwards  for  Mr. 
Hodges  for  life,  with  remainder  for  their  children.  Mrs. 
Hodges  died  in  1860,  and  there  were  six  children  of  the 
marriage. 

The  leases  of  the  glebe  and  tithe  of  Upleadon,  which 
were,  from  time  to  time,  granted  by  the  Dean  and 
Chapter,  did  not  contain  any  covenant  for  renewal,  but 
it  had  been  the  custom  of  the  Dean  and  Chapter  to 
grant  a  fresh  lease  every  seven  years,  for  the  term  of 
twenty-one  years,  upon  the  surrender  of  the  old  lease 
and  payment  of  a  fine.  The  Plaintiffs  accordingly,  as 
trustees,  in  the  year  1850,  surrendered  the  lease  which 
had  been  granted  by  the  indenture  of  1844,  and  obtained 
a  renewed  lease  for  twenty-one  years,  to  be  computed 
from  MichaelmaSy  1865.  This  was  granted  to  them  by 
the  Dean  and  Chapter  by  indenture  bearing  date  the 
10th  day  of  September,  1851,  and  this  lease  was  now  a 
subsisting  lease  and  vested  in  the  Plaintiffs.  Upon  the 
occasion  of  such  renewal,  the  Plaintiffs  paid  a  fine  of 
420Z.  10.f.  In  the  year  1857,  the  Plaintiffs  had  in  their 
hands,  as  trustees,  a  fund  which  they  had  retained  for 
the  payment  of  the  fine  and  other  expenses  in  respect 
of  the  renewed  lease  and  which  they  intended  to  apply 
in  that  year.  They  had  realised  that  sum  by  retaining, 
year  by  year  since  1850,  a  proportion  of  the  rent  or 
annual  income  arising  from  the  glebe  and  tithe. 

The  Ecclesiastical  Commissioners,  in  whom  the  glebe 
and  tith&  were  now  vested,  refused  to  renew  the  lease, 

and 
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and  the  trustees,  having  thig  sum  in  their  hands,  in-        ]869. 
stituted  this  suit  to  have  the  rights  of  the  parties  in  the 
lease  and  in  the  sum  of  707/.  Is.  9d.  £3  per  Cents., 
retained  for  the  purposes  of  the  renewal,  declared.  Hodobi. 

Mr.  Hingeslon,  for  the  Plaintiffs  the  trustees,  stated 
the  case. 

Mr.Lloyddind  Mr.Faber,  for  the  tenant  for  life,  claimed 
the  accumulated  fund.  They  argued  as  follows  : — The 
trust  is  not  imperative  to  renew  on  any  terms,  but  the 
trustees  are  to  ''  use  their  utmost  endeavours  to  renew 
upon  reasonable  terms."  The  settlement  does  not  con- 
template a  renewal  at  all  events,  but  only  if  the  terms 
demanded  be  "reasonable,"  and  they  would  not  be  justi- 
fied in  renewing  on  any  other  terms.  They  have  used 
their  utmost  endeavours  and  have  failed,  and  therefore 
they  cannot  by  the  rents  or  by  mortgage  or  other  dispo- 
sition raise  any  fund  for  a  purpose  which  has  wholly 
failed.  There  is  no  imposition  of  a  charge  on  the  tenant 
for  life  or  remainderman  and  no  act  of  the  trustees  could 
alter  their  relative  rights  inter  se.  Therefore  the  fund 
in  hand  belongs  to  the  tenant  for  life,  it  being  the 
accumulation  of  part  of  the  annual  rents  which  belonged 
to  him  and  which  are  not  required  to  satisfy  any  existing 
trust.  This  doctrine  was  acted  on  in  Tardiff  v.  Robin- 
son (a),  in  which  case  the  renewal  of  a  crown  lease  (which 
had  been  directed  to  be  renewed)  became  impracticable, 
and  it  was  held  that  those,  who,  if  the  lease  had  been 
renewed,  would  have  taken  it  in  remainder,  had  no  claim 
to  any  portion  of  the  rents  and  profits  which  accrued 
during  the  existence  of  the  preceding  life  estate. 

The  Master  of  the  Rolls,  referred  to  the  principle  of 

ZIowe  V,  Lord  Dartmouth  (b). 

Secondly, 

(w)  Cited  in  Cuigruve  v.  Manby^      pott,  p,  629. 
6  Madd.  8.3,  note  {I),  and  ttuttd  (6;  7  Ves,  137. 
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Secondly^  but  if  the  Coart  shoald  hold  otherwise,  the 
tenant  for  life  is  only  liable  to  contribute  in  proportion 
to  the  period  of  his  enjoyment. 

Thirdly,  the  costs  must  come  out  of  the  corpus. 

They  cited  Burget  t.  Lamb  (a);  Mather  v.  Keke- 
mch{b)\  Lord Londesborough  y.Somerville(jc);  Mortimer 
V.  Waits  {d);  Colegrave  v.  Manbg(e);  Playters  v.  Ab^ 
bolt  if) ;  The  Earl  of  Shaftesbury  v.  The  Duke  of 
Matlborough  (g);  and  see  Greenwood  ▼.  JEvans{h); 
Mortimer  v.  Watts  (i);  Jones  v.  Jones  {k);  Reeves  v. 
Creswick{t);  Lord  Milsington  v.  The  Earl  Mulgrave^m). 

Mr.  A.  Palmer  and  Mr.  Osborne  for  several  of  the 
children^  and 

Mr.  JP.  Webb^  for  two  remaining  children,  argued  that 
the  fund  in  hand  represented  the  estate  intended  to  be 
purchased  with  it  and  was  subject  to  the  same  trusts. 
That  the  fund  ought  to  be  retained  and  the  income 
only  paid  to  the  tenant  for  life.  They  cited  While  v. 
White  {n). 

The  Master  of  the  Rolls.  My  present  impression 
is  that  but  for  the  case  of  Tardiff  v.  Robinson  I  ought  to 
ascertain  what  sum  ought  to  be  retained,  and  direct  the 
income  of  it  to  be  paid  to  the  tenant  for  life,  I  must 
know  something  more  of  the  case  of  Tardiff  v,  Robinson^ 

The 

(a)  16  Ves.  174.  (h)  4  Beav.  44. 

(6)  8  Hurt,  291.  (i)  14  Bam.  616. 

(r)  19  Beav.  295.  (k)  5  Hart,  440. 

{d)  14  Beatf.  616.  (/)  3  F.  <V  CW.  (£jtA.)  715. 

(e)  6  Mudd,  72.  (m)  3  Mud,  491  ;  5  Mud.47l. 

(  /  )  2  Jliy.  4  K.  97.  (r)  4  Vu,  24;  5  Fc9.  554  ;  9 

(g)  2  Aiy/.4^X.  111.  Fei.  554. 
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The  Master  of  the  Rolls.  *S^- 

I  think  I  am  bound  by  the  decision  of  Lord  Eldan  in  **««*«» 

Tardiff  v.  Robimon  and  that  the  fund  belongs  to  the  Hodobs. 

tenant  for  life.  •'*«•  *«• 


RICHARDSON  r.  MOORE. 

TARDIFF  17.  ROBINSON. 

1817. 
nPHESE  two  suits  were  distinct,  but  they  arose  out  of  the  same  Sir  W.  Grant, 
transactions.  M,  A. 

1819. 
In  1 766,  a  crown  lease  of  property  in  King  Street^  St,  JciMrt,  was.    Lord  El  don, 
upon  the  marriage  of  JoAn  RUkmrdwon  the  younger,  assigned  by  his     ^^^^  Chan» 
lather  (Joh»  Richardtom  the  elder)  to  trustees,  in  trust,  out  of  the 
rents,  to  raise  an  annuity  of  200/  a-year  and  pay  it  to  JoAit  RiekHrdtan 
the  younger,  and  aiterwards  to  his  wife  and  children  successiyely,  and 
after  such  annuity  should  be  raised,  to  permit  Johu  Rickardum  to 
receive  the  residue  of  the  rents  for  his  own  use. 

This  deed  contained  a  proviso  that  the  trustees  should  and  might 
from  time  to  time,  and  at  all  times  thereafter,  renew  and  take  a  new 
lease  of  these  premises,  and  should  and  might,  out  of  the  rents  and 
profiu,  defray  the  fines,  when  and  as  often  as  it  should  be  usual  or 
proper  to  renew.  The  renewed  leases  were  to  be  subject  to  the  same 
trusts. 

In  1770,  John  Richardton  the  elder  bequeathed  bis  interest  in  the 
leaseholds  to  his  daughter  ^nn  (afterwards  Countess  Tardiff). 

By  the  settlement  made  on  her  marriage  with  Count  Tardiff  in 
1796,  the  leasehold,  subject  to  the  annuity  of  200/.  a-year,  was  assigned 
to  trustees,  in  trust  for  the  Countess  Tardiff  for  life,  with  remainder  as 
she  should  appoint.  This  settlement  contained  a  provino  that  it  should 
be  Uwful  for  the  trustees,  at  the  usual  and  accustomed  times,  at  the 
request  of  the  Countess  Tardiff'  during  her  coverture,  and  afterwards 
at  the  .*'  discretion  and  proper  authority  "  of  the  trustees,  to  renew  or 
join  and  concur  in  renewing  the  lease,  and  to  raise  the  fines  by  mort- 
gage or  the  rents.    The  renewed  lease  Was  to  be  subject  to  the  same 


The  Countess  Tardiff  died  in  1802,  having,  by  her  will,  appointed 

the 
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MoOftB. 

Takdiff 

V. 

Robinson. 


1817.  l^c  leaseholds  subject  to  the  annuity  of  200/.  a-year,  and  to  the  pay- 
N^iS/«^«/  ment  of  tvo  annuities  to  Mrs.  GunHon  and  children  and  Mrs.  Sievtfwm 
RicHABDsoN  and  children,  and  subject  to  the  powers  for  raising  the  money  to  pay 
the  fines  of  renewal  mentioned  in  the  deed  of  1796,  in  tnist  to  pay 
the  rents  to  her  husband.  Count  Tardiff,  and  after  his  death  to  the 
RichardsonM.  And  she  declared,  that  if,  upon  any  renewal,  a  fttnd, 
which  she  referred  to,  and  the  rents  in  hand  should  not  be  suflBcient, 
the  annuities  were  to  be  suspended  until  the  trustees,  with  the  rents, 
should  hare  received  suflScient  to  pay  the  fines.  There  was  a  proviso 
that  if  the  fine  demanded  should  be  excessive  or  exorbitant,  the  trustees 
might  decline  to  renew,  and  the  fund  bet  apart,  to  the  full  amount  of 
the  fines  required,  should  be  invested  upon  the  same  trusts  aa  the 
leaseholds. 

The  rents  of  the  property  were  820/.,  and  the  lease,  which  had 
been  renewed,  would  expire  in  Affril,  1829. 

Richardsom  the  younger  and  his  children,  in  September,  1815, 
filed  their  bill  {Richurdwn  v.  Moore)  against  Moore  (the  trustee). 
Count  Tardiff  and  the  annuitants  under  the  will  of  the  Countea 
Tardiff^  insisting  that  the  payment  of  the  annuities,  and  of  the  surplus 
rents  to  Count  Tardiff,  ought  to  be  suspended  until  a  fund  should  have 
been  provided,  by  means  of  the  rents  and  profits,  suflScient  to  obtain 
a  renewal  of  the  present  lease,  and  that  all  the  rents,  after  paying  the 
Plaintiff  his  annuity  of  200/.,  ought  to  be  appropriated  and  set  apart 
until  the  accumulation  of  the  rent  should  amount  to  suflScient  to  obtain 
a  renewal.  It  prayed  that  the  payment  of  the  annuities  might  be 
suspended,  and  that  the  amount  of  the  fund  necessary  might  be  ascer- 
tained and  paid  into  the  bank  and  applied  for  that  purpose. 

The  answer  of  Count  Tar</i^  stated,  that  the  property  was  required 
by  the  Crown  for  improvements  in  widening  the  end  of  King  Sireet, 
and  that  he  was  advised,  that,  under  the  circumstances  aforesaid,  no 
such  renewal  could  be  obtained  of  the  lease  of  the  premises  as  was 
contemplated  by  the  several  settlements  or  by  the  will  of  the  Countesi 
Tardif 

The  cause  of  Richardstm  v.  Moore  came  on  for  hearing  on  the 
24th  of  May,  1817,  and  on  the  9th  of  June,  1817, 

Sir  WUliam  Grant  (M.  R.),  dismissed  the  bill  without  coats  (a). 


This  suit  of  Tardiff  v.   Rjobinwn  was  afterwards,   in  Fdintmy, 
1818,  instituted  by  Count  Tardiff^  against  the  trustees,  the  RMmtoiu 

and 
(a)  Reg.  Lib.  1816,  h,,JoL  1048. 
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and  the  annuitants  under  the  will  of  Countevt.  It  contained  this 
allegation: — that  the  trustees  pretend,  that  they  are  entitled  to  retain 
the  rents  and  profits  of  the  said  premises,  in  order  to  form  a  fund  for 
procuring  a  renewal,  but  your  orator  charges,  that,  by  certain  acts 
passed  in  his  present  Majesty's  reign,  regulating  the  letting  of  Crown 
lands,  the  renewal  has  become  impracticable,  and  that  the  Commis- 
sioners of  the  land  revenues  of  the  Crown  have  absolutely  refused  to 
grant  any  further  term  upon  any  conditions  whatever.  It  stated  the 
suit  of  Ricftardutn  v.  Muore,  and  that  upon  its  coming  on  for  hearing, 
**  it  appearing  that  no  renewal  could  be  obtained  the  bill  was  dismissed." 

The  bill  prayed  an  account  of  the  rents  of  the  leasehold  premises 
received  by  Moore  (the  surviving  trustee)  and  for  payment  of  what 
might  be  found  due. 

The  executors  of  Moore,  (who  died  during  the  suit,)  said,  that  the 
crown  had  refused  to  renew,  and  they  submitted  whether  the  PlaintiflT 
was  entitled  to  the  surplus  rents,  or  whether  they  ought  to  set  apart 
all  or  any  part  of  the  surplus  rents,  for  the  purpose  of  forming  a 
fund,  as  in  case  of  a  renewal  of  the  leasehold  premises,  to  meet  the 
payment  of  the  said  annuity  of  200^.  a  year  after  the  expiration  of 
the  said  lease,  had  been  practicable  or  could  have  been  obtained,  or 
in  what  manner  the  Defendants  were  bound  to  apply  the  surplus 
rents. 


1817. 


At  the  hearing  in  1819,  Lord  EUion  '*  declared,  that  as  no  renewal 
could  be  obtained,  no  accumulation  of  the  rents  and  profits  of  the  estates 
in  question  (a)  take  place,  in  pursuance  of  the  provisions  of  the  settle- 
ment of  the  16th  of  Ja/y,  1796,  and  the  will  of  Lady  Tardiff]  the 
Plaintifll*  is  entitled  to  the  surplus  of  the  rents  and  profits  of  the  said 
estates,"  for  so  much  of  the  residue  of  the  term  as  he  should  live,  af^er 
payment  of  the  three  several  annuities  of  200/.,  100/.  100/.  charged 
upon  the  said  estates  by  the  said  settlement  and  will  (b). 


(a)  Sic. 


(6)  1818.  Reg.  Lib.,  foL  500. 
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rcA.li. 


ELTON  r.  ELTON.  (No.  1.) 


Many  penoos   riiHIS  ms  a  soH  tor  purtition,  aod  the  commission 
otcd  il^apar-  haWog  been  ezecutedy  the  cause  came  od  for  far- 

titioo  daed.  it    ||ier  coosideratioo.     A  great  nomber  of  persons  were 

wss  uifcct^d  to 

be  enrolkti,       interested,  and  the  estate  was  partitioned  into  a  nomber 

mbh  hhenj  to  ^f  jj^,^  ^nae  of  which  were  very  small. 

an  J  party  to  '  ^ 

liftTe  a  dapti- 

c*^  ^  lu*  There  were  no  title  deeds  of  any  importance,  and  the 

Where  the    qnestioQ  was,  as  to  the  custody  of  the  deed  of  partition, 

P"^  V*        and  sobject  to  what  restrictions  it  was  to  be  held.    And, 

eqnaUj  inter-  ^ 

titd,  the  pnie-  secondly,  as  to  the  costs  of  the  hearing. 

tiee  is  to  gitre 

£  d^to"^       Mr.  FoOeU  and  Mr.  it.  SmUi^  argued,  that  the  Pkin* 

the  Plaintil^     tiff  ooght  lo  have  possessioa  of  the  deed,  the  tnistees 

bat  where  thcj  V^    . 

are  not,  then     cntenng  into  a  covenant  to  produce  them,  and  that  all 

Swoto'^e*'^  parties  interested  m^ht  have  counterparts  at  their  own 

peraoo  having    expense, 
the  greatest 

"*  Sabseqnent        Mr.  SiopUr  and  Mr.  71  HmgluM  suggested,  that  the 

eorts,  in  a  pai-  deed  had  belter  be  enrolled. 

tition  mat, 

ordered  to  be 

borne  bj  the         Mr.  BaUem  argued,  first,  that  his  clients  to  whom  one- 

l^^^e"  ^^^^  ^^  ^^  estate  had  been  allotted  jointly,  who  had 

value  of  their    the  largest  interest  in  the  property,  and  who  were  willing 

Th^y^^*         to  covenant  to  produce  the  partition  deed,  had  the  best 

right  to  its  custody. 

Secondly*  that  no  costs  ought  to  be  given  of  the  pre- 
sent hearing.  That  such  was  the  practice  up  to  the 
original  hearing,  and,  as  to  the  subsequent  costs,  ap- 
peared to  have  been  the  course  pursued  in  Agar  v. 
HokUwarth (a),  where  it  was  ordered  that  ''the  ex- 
penses 
(a)  &/<m  on  Dccna  (2iMf  ed),  314. 


Eltor 

V. 
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peiises  of  the  commission  of  partiiioD,  of  issuing  it,  ex-       I860. 

ecu  ting  it  and  confirming  the  commissioners'  certificate 

be  borne  by  the  PlaintiflTs  and  Defendants  according 

to  the  value  of  **  their  respective  shares/'  Eltow. 

'^  (Ne.  1.) 

Mr.  Lloyd  and  Mr.  Crofts  argued,  that  no  party  in- 
terested in  the  estate  had  any  greater  right  than  another 
to  the  possession  of  the  deed,  that  it  did  not  depend  on 
the  extent  of  interest,  and  that  the  expense  of  duplicates 
ought  to  be  borne  by  the  person  retaining  possession  of 
the  deed,  or  by  the  parties  generally  as  part  of  the  costs 
in  the  cause. 

Mr.  Baffsftawe,  Mr.  Btiskf  Mr.  Phillips  and  Mr. 
Frederick  Harrison  for  other  parties.  Agar  v.  jPatr- 
fuz  (a) ;  Todd  ¥.  Doumes  (fi)  and  Jones  v.  Robinson  (e), 
were  also  referred  to. 

The  Master  of  the  Rolls,  after  referring  to  the 
difficulty  which,  if  a  covenant  for  production  were 
entered  into  by  trustees,  would  occur  on  the  death  of 
all  of  them,  and  on  every  appointment  of  new  ones, 
said : — 

I  am  of  opinion  that  Mr*  Batten's  client  ought  to 
have  the  custody  of  the  deeds,  and  that  the  partitioo 
deed  should  be  enrolled  at  the  expense  of  all  parties. 
The  great  difficulty  in  preserving  the  deed  will  be  thus 
avoided,  for  if  the  original  be  lost  the  parties  will  always 
be  able  to  obtain  a  copy. 

As  to  the  right  to  the  custody  of  the  deeds  in  this 

case,  I  admit  there  is  no  principle  of  law  on  the  subject 

The  practice  is,  if  all  parties  are  equally  interested,  to 

give  the  custody  to  the  Plaintiff;  but  if  they  are  not, 

then 

(a)  17  Vet,  533.  314. 

(6)  Settm  on  Decreet  {2nd  ed,),         (r)  3  De  G.,  M.  ^  G.  910. 
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then  they  are  usually  given  to  the  person  who  has  the 
largest  interest  in  it. 

The  deed  must  be  enrolled  and  any  party  interested 
must  be  at  liberty  to  have  a  duplicate  of  it  at  his  own 
expense. 

As  to  the  costs,  I  think  all  the  costs  of  this  hearing 
must  be  borne  by  the  Plaintiffs  and  Defendants  accord- 
ing to  the  value  of  their  respective  shares. 


Feb.  11. 

A  settlement 
of  personal 
estate  con- 
tained a  power 
to  alter  and 
vary,  and  a 
covenant  to 
settle  future 
acquired  real 
and  personal 
estate  on 
similar  trusts. 
Held,  that  a 
power  of  sale 
might  be  in- 
troduced into 
a  settlement  of 
subsequently 
acquired  real 
estate. 


ELTON  V.  ELTON.    (No.  2.) 

rriHE  settlement  of  Mr.  and  Mrs.  Buxton  comprised 
personal  estate  only,  but  it  contained  a  power  to 
the  trustees  to  alter  and  vary  the  investments  and  a 
covenant  to  settle,  on  similar  trusts,  future  acquired  real 
and  personal  estate. 

This  was  a  partition  suit  and  a  share  of  a  real  estate, 
apportioned  under  the  partition,  became  subject  to  this 
covenant  to  settle. 

Mr.  Lloyd  and  Mr.  Crofts,  for  Sir  Archer  D.  Croft , 
the  surviving  trustee  of  the  settlement,  asked  that  it 
might  be  conveyed  to  him  on  the  trusts  of  the  settlement, 
and  that  a  power  of  sale  might  be  vested  in  him.  They 
relied  on  Sugd.  Pow.  (a),  and  Williams  v.  Carter  (i), 
and  they  suggested,  that  such  a  power,  as  to  real  estate, 
was  analogous  to  the  power  to  alter  and  vary  as  applied 
to  personal  estate. 

The  Master  of  the  Rolls. 
I  think  that  seems  to  be  right. 

(a)  Vol.  2,  p.  485  (6th  ed.)  Vol.  2,  p.  635. 

lb)  Sug.  Pow.  App.,  No.  23, 
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FRANKS  V.  BROOKER. 

Jan.  24,  25. 
rpHE  testator,  by  his  will  dated  in  1824,  directed  his  A  testator  re- 

-*■      three  trustees,  after  the  decease  of  his  widow,  to  ?""^^  ^^  i||* 
'  '         live  daughters 

lay  out  and  invest  in  the  joint  nanies  of  his  trustees,  as  the  wives  of 
and  of  each  of  his  five  several  daughters  therein  named,  namedl^and  he 

the  sum  of  600/.     The  testator's  will  then  proceeded  as  g«^e  ^'f*  >"- 
j»  11  *  T      1      .   •  *.  .1  i  terests  in  sepa- 

follows  : — ''  In  the  joint  names  of  my  said  trustees  and  rate  legacies  to 

my  daughter  Anne,  now  the  wife  of  Robert  King,  the  l^jj^^^^d  aft«I 
sum  of  500/.  of  like  lawful  money ;   also  in  the  joint  wards  to  their 
names  of  my  said  trustees  and  my  daughter  Elizabeth,  ^^^^H  ^^Held' 
now  the  wife  of  Thomas  Bray,  the  sum  of  500/.  of  like  that  the  latter 
lawful  money;  also  in  the  like  names  of  my  said  trus-  fined  to  their 
tees,  and  my  daughter  Sarah,  now  the  wife  of  Jofin  l^^IL"]*'*"* 
Budgeon,  the  sum  of  500/.  of  like  lawful  money;  also 
in  the  like  names  of  my  said  trustees  and  my  daughter 
Mary,  now  the  wife  of  William  Stacey,  the  like  sum  of 
600/.  of  like  lawful  money;  also  in  the  joint  names  of 
my  said  trustees  and  my  daughter  Amy,  now  the  wife 
of  Tfiomas  Searles,  the  like  sum  of  500/.  of  like  lawful 
money ;  and  that  my  said  trustees  do  and  shall  stand 
and  be  possessed  of  the  said  five  several  sums  of  500/. 
each,  and  the  dividends,  interest  and  produce  to  arise 
therefrom  respectively,  upon  trust,  from  time  to  time,  to 
pay  and  apply  the  said  interest,  dividends  and  annual 
produce  of  the  said  several  sums  respectively  unto  each 
of  my  said  several  daughters,  or  otherwise  to  authorize 
and  empower  each  of  my  said  daughters,  and  their  re- 
spective assigns,  to  receive  and  take  the  same  to  and 
for  her  and  their  own  sole  and  separate  use  respectively, 
for  and  during  the   term  of  the  natural  life  of  such 
daughters  respectively,  independent  and   exclusive  of 
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1860.  her  and  their  respective  husband  and  husbands,  who  is 
or  are  not  to  intermeddle  therewith,  nor  is  or  are  the 
same,  or  any  part  thereof  respectively,  to  be  subject  or 
liable  to  his  or  their  or  any  of  their  respective  debts, 
control,  interference  or  engagements ;  and  the  receipt 
and  receipts  of  my  said  daughters  respectively,  for  the 
dividends,  interest  and  annual  produce  of  each  of  their 
respective  sums  of  500Z.  in  the  said  Bank  Annuities,  or 
any  part  thereof,  subscribed  with  her  own  hand,  shall, 
whether  covert  or  sole,  and  nothwithstanding  her  co- 
verture, be  a  sufficient  discharge  for  so  much  thereof  as 
shall  be  therein  acknowledged  or  expressed  to  be  by 
her  respectively  received.  And  after  the  decease  of 
each  or  any  of  my  said  daughters  respectively,  during 
the  lifetime  of  her  or  their  several  or  respective  hus- 
bands, leaving  issue  her  or  them  surviving,  then  in 
trust  to  pay  and  apply  the  dividends,  interest  and 
proceeds  of  the  said  several  sums  of  600/.  so  standing 
in  the  joint  names  of  them  my  said  trustees,  and  the 
names  of  such  daughter  or  daughters  respectively  so 
dying  in  the  lifetime  of  her  or  their  respective  husbands, 
unto  such  husband  or  husbands  for  the  term  of  his  or 
their  natural  life  or  lives,  or  until  he  or  they  respec- 
tively shall  commit  any  act  or  acts  of  bankruptcy  within 
the  meaning  of  the  statutes  relating  to  bankrupts, 
whereon  a  commission  shall  issue,  or  he  or  they  shall 
be  round  or  declared  a  bankrupt  or  bankrupts,  or  until 
he  or  they  shall  make  any  composition  or  compositions 
with  his  or  their  creditors  for  the  payment  of  his  or 
their  debts,  although  a  commission  or  commissions  of 
bankruptcy  shall  not  issue  against  him  or  them  respec- 
tively, or  until  he  or  they  shall  become  insolvent,  or 
make  an  assignment  of  his  or  their  effects  for  the 
benefit  of  his  or  their  creditors  respectively,  which  shall 
first  happen.     And  from  and  afler  the  decease  of  the 

several 
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several  husbands  oF  each  of  my  said  daughters  respec- 
tively, or  the  committing  any  act  of  bankruptcy  by 
them  or  either  of  them  as  aforesaid,  or  being  found  or 
declared  bankrupt,  or  making  any  such  composition  or 
assignment,  or  becoming  insolvent  as  aforesaid,  then 
upon  trust  that  they,  my  said  trustees,  shall  stand  and 
be  possessed  of  the  dividends,  interest  and  produce  of 
each  of  the  said  several  sums  of  500Z.,  in  trust  for  the 
use  of  the  child,  if  only  one,  or,  if  more  than  one,  all 
and  every  the  children  of  each  of  my  said  daughters 
respectively,  whensoever  born,  and  either  by  the  present 
or  any  future  husband  respectively,  equally  to  be  divided 
between  the  same  children  of  my  said  daughters  respec- 
tively, if  more  than  one,  share  and  share  alike,  as  tenants 
in  common."  And  after  directions  as  to  vesting  and 
accruer,  the  will  proceeded  thus  : — And  further,  in  case 
of  the  death  of  any  or  either  of  my  said  daughters  re- 
spectively without  issue  living  at  the  time  of  their  or 
her  decease,  then  that  my  said  trustees  shall  stand  and 
be  possessed  of  the  said  several  sums  or  sum  of  500/. 
so  standing  in  the  joint  names  of  my  said  trustees,  and 
such  daughters  or  daughter  so  respectively  dying  without 
issue,  them  or  her  surviving,  to  the  use  of  such  person 
or  persons  as  such  daughter  or  daughters  respectively 
shall,  notwithstanding  coverture,  by  their  or  her  last 
will  and  testament  respectively,  or  any  writing  in  the 
nature  of  or  purporting  to  be  their  or  her  last  will  and 
testament,  to  be  signed  and  executed  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  give 
and  bequeath  the  same  after  the  death  of  their  respec- 
tive husbands.  And  in  default  of  any  such  gift  or 
bequest,  &c.,  to  the  use  of  the  husband  or  husbands  of 
any  such  daughter  or  daughters  respectively,  so  dying 
without  issue  as  aforesaid,  or  their  or  his  legal  personal 
representative  respectively. 

T  T  2  The 
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The  testator  died  in  1826,  and  his  widow  in  1836. 

Thomas  Bray,  the  husband  of  the  testator's  daughter 
Elizabeth,  died  in  1846,  and  his  widow  married  the 
Plaintiff  Mr.  Franks  in  1860.  She  died  in  1866, 
leaving  the  Plaintiff  and  some  children  of  her  first 
marriage  surviving. 


Mr.  Franks  instituted  this  suit  against  the  surviving 
trustee  and  executor  and  the  children,  insisting  that  he 
was  entitled  for  life  to  the  dividends  of  the  600/.  be- 
queathed to  his  late  wife,  her  husband  and  children. 

Mr.  Lloyd  and  Mr.  Villiers,  for  the  Plaintiff. 

.    Mr.  Hardy,  for  the  trustee. 

Mr.  E.  Palmer  and  Mr.  C  Hall,  for  the  children. 
Woodmeston  v.  Walker  {a) ;  In  ike  Matter  of  Bryan's 
Trust  (i)  were  cited. 


Tke  Mastbr  of  the  Rolls. 

Jm.  25.  On  reading  this  will,  I  have  come  to  the  conclusion 

that  the  testator  meant  the  husbands  of  his  daughters 
then  living,  and  my  reason  is : — that  the  testator  has 
mentioned  all  the  husbands  by  name,  and  that  when 
he  intended  to  refer  to  future  husbands,  he  has  ex- 
pressed it,  as  in  the  gift  to  their  children,  "  either  by  the 
present  or  any  future  husband.'*    This  view  is  also 

confirmed 


(a)  2  JUtu.  4-  MyL  197. 


(6)  2  Sm.  (N.  S.)  103. 
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Confirraed  by  the  ultimate  gift  to  the  legal  personal 
representatives  of  the  husbands^  for  it  carniot  be  sup- 
posed that  he  intended  a  share  to  be  divided  between 
the  legal  representatives  of  the  two  husbands  of  a 
deceased  daughter. 

I  think  that  the  real  meaning  was,  to  confine  the  life 
interests  to  the  then  existing  husbands. 


MOORE  V.  CULVERHOUSE. 

Jan.  28,  31. 

rilHE  question  discussed,  in  this  case,  was  as  to  the  An  unregii- 
-*•      priority  of  two   mortgages  of  property  in  the  ^h^JeTS" 

county  of  Middlesex.  equity  of  re- 

demption of  a 
property  in 

Henry  Coney,  the  owner  of  some  property  at  Finchley,  postponed  to  a 

in  the  county  of  Middlesex,  called  the  Queen's  Head,  "ubsequent 

first  mortgaged  it  for  1,000/.,  by  an  indenture  dated  the  mortgage  of  it. 

19th  of  December,  1857;  but  no  question  arose  as  to 

this  mortgage. 

He  next  charged  it  in  favor  of  the  Defendants, 
Messrs.  Reid,  by  a  memorandum  dated  the  Ist  oi  June, 
1858,  which  was  in  the  following  words:— 

"To  Messrs.  Futvoye,  Sawtell  ^  Lightfoot, — Gen- 
tlemen,— I  request  you  to  hold  the  deeds  relating  to  thd 
New  Queen's  Head,  Finchley,  after  payment  of  yotif 
client's  mortgage  of  1,000/.  and  interest  secured  thereon, 
in  favor  of  Messrs.  Reid  k  Co.,  of  Liquotpond  Street^ 
to  secure  them  as  second  mortgagees  the  sum  of  120/., 

this 
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I860.       ^^^^  ^^y  lent  ^y  tbe°^  (o  ^^»  ^itb  ioterest  at  6/.  per 
cent.     Dated  1st  of  June,  1858, 

" Benry  Coney" 


Mooa« 
Culver- 


This  memorandum  had  never  been  registered. 

Afterwards,  by  an  indenture  dated  the  24th  of  Juljf^ 
1858y  and  made  between  Henry  Coney  of  the  one  part, 
and  the  Plaintiff  John  A,  Moore  of  the  other  part,  in 
consideration  of  308/.  due  to  the  Plaintiff,  Henry  Coney 
granted  the  same  property  unto  the  Plaintiff,  &c.,  sub- 
ject to  the  indenture  of  mortgage  dated  the  19th  of  De- 
cember, 1857,  for  securing  1,000/.  and  interest,  and 
subject  also  to  a  proviso  for  redemption,  on  payment  of 
the  308/. 

A  proper  memorial  of  this  indenture  was  duly  regis- 
tered by  the  Plaintiff  in  the  registry  of  the  county  of 
Middlesex,  on  the  4th  of  August,  1858. 

The  Plaintiff  instituted  the  present  suit  for  a  fore- 
closure and  redemption,  and  thereby  claiming  priority 
over  the  security  of  Messrs.  Reid  k  Co.  He  alleged 
that  he  had  no  notice  of  their  security  until  long  after 
the  date  and  registry  of  the  deed  of  the  24th  of  July, 
1868. 

Mr.  R.  Palmer  and  Mr.  Jesiel,  for  the  Plaintiff, 
argued  that  the  Messrs.  Reid's  security  must  be  post- 
poned to  the  Plaintiff's  for  want  of  registration  under 
the  7  Anne,  c.  20. 

Mr.  Knox  Wigram,  for  Messrs.  Reid  Sc  Co.,  argued, 
first,  that  the  Plaintiff,  at  the  date  of  his  mortgage,  had 

notice. 
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notice,  actual  or  constructive,  of  the  prior  mortgage  to 
Messrs.  Reid^  and  that  they  therefore  took  subject  to  it. 
On  this  point,  Whitbread  v.  Jordan  (a) ;  Worthington  v. 
Morgan  (6) ;  Jones  v.  Smith  (c) ;  Evans  v.  JBickneU(d) ; 
Barnhartv.  Greenshields  {e) ;  Ford  y.  White  (f),  were 
cited. 

Secondly,  that  a  memorandum  like  that  of  the  1st  of 
June,  1858,  was  not  within  the  act  of  7  Anne,  c.  20, 
and  did  not  require  registration,  as  had  been  decided  in 
Wright  v.  Stanfield(g). 

Mr.  Lloyd,  Mr.  Selwyn,  Mr.  Webb  and  Mr.  Martin* 
dale,  for  other  parties. 


Mr.  R.  Palmer  in  reply. 

This  case  difiers  from  Wright  t.  Stansfield,  where 
the  contract  was  merely  executory,  the  mortgagor 
having  agreed,  at  a  future  time,  to  execute  an  assign^' 
ment,  and  which  assignment,  therefore,  it  was  iropos'^ 
sible  to  register  until  it  had  been  completed.  Here 
there  is  an  equitable  assignment,  which  vested  the 
equitable  interest  in  Messrs.  Reid.  It  was  an  executed 
contract,  and  a  complete  equitable  assignment  of  the 
existing  interest  of  Coney,  and  nothing  more  remained 
to  be  done  by  him.  It  comes,  therefore,  within  the 
mischief  referred  to  in  the  recital  of  the  act,  and  could 
and  ought  to  have  been  registered  as  an  equitable 
conveyance. 

Th0 

(a)  1  r.  4  C.  (JCrcA.)  303.  (e)  9  Moort,  P.  C  33. 

(6)  16  Sim,  547.  (/)  16  Beav,  120. 

(f)  1  HarCi  43.  (g)  27  Btav,  8. 

(rf)  6  r«.  173. 
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Jan.  31. 


The  Mastkr  of  the  Rolls  (after  deciding  that  the 
Plaintiff  had  not  notice)  proceeded  as  follows: — 

The  next  question  is,  whether,  under  the  statute  of 
Anne^  this  was  an  incumhrance  which  required  regis- 
tration. On  the  construction  of  the  act,  I  think  that 
my  former  decision  is  explainable.  It  is  a  remedial  act, 
and  meant  to  extend  the  benefit  of  registration  as  far  as 
possible.  The  title  and  preamble  of  the  act  shew  that 
it  was  intended  to  extend  to  all  cases  of  incumbrances 
'•  that  may  affect"  any  hereditaments  in  Middlesex.  I 
am  of  opinion  that  the  word  "  conveyance**  applies  to 
equitable  as  well  as  to  legal  incumbrances,  and  that  this 
IB  within  the  act.  The  Plaintiff  is  therefore  entitled  to 
priority  over  Messrs.  Reid. 


In  re  WOLLASTON'S  SETTLEMENT. 

"DY  articles  made  in  1806  on  the  marriage  of  Thomai 
"^     Acton  Wollaston  with  Mary  Morris^  her  father 


Jan.  30. 

A  fund  was 
settled  on  trust 
for  the  wife  for 

life,  and  in  case  covenanted    that   his  executors  would  pay  2,000/.  to 

she  should 

leave  any  issue  trustees,  upon  trust  to  pay  the  interef^t  or  dividends 

living  at  her 

death,  for  the 

hushaiid  for 

life,  and  af\er 

his  decease, 

upon  trust  to 

divide  it 

amongst  the 


thereof  to  Mary  Wollaston  for  her  life  for  her  separate 
use,  and  after  the  decease  of  Mary  Wollaston^  in  case 
she  should  leave  any  issue  of  her  body  living  at  her 
death,  then  upon  trust  to  pay  to  Thomas  Acton  WoU 
laston  the  interest  or  drvidends  of  the  2,000/.   for  his 

children  of  the  ijfg  ^^^  ^f^gj.  j^jg  decease  then  upon  further  trust  that 
marriage  "that  ^ 

should  be  the 

ihtn  living 

on  their  respectively  aUalning  the  age  of  twenty-one  years."  And  in  case  there 
should  be  no  child,  or  of  their  all  dying  in  the  wife's  life,  to  pay  the  fund  to  such 
person  as  the  wife  should  by  will  appoint,  and  in  defiult  to  the  executors  or  adminis- 
trators of  the  husband  and  wife  or  the  survivor  of  them.  And  in  case  the  wife  should 
survive  her  husband  without  leaving  issue  then  living,  to  pay  the  fund  to  the  wife. 
The  wife  died  leaving  children  who  had  attained  twenty-one,  and  the  husband  was  still 
living.  Heidi  that  the  limitation  to  the  children  remained  contingent  until  the  death 
of  their  father. 
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the  trustees,  or  the  survivor  of  them,  his  executors  or        1860. 
administrators,  should  distribute  and  divide  the  principal      ^^n^^*^ 
sum  of  2,000/.,  and  all  interest  or  dividends  that  should  Wollabton's 
be  then  due,  unto  or  amongst  the  child  or  children  of  Ssttlembkt. 
Mary  Wollaston  by  Thomas  Acton  Wollaston  begotten 
thai  should  be  then  living,  share  and  share  alike,  on 
their  respectively  attaining  the  age  of  twenty-one  years, 
and  if  but  one  such  child,  then  to  pay  the  whole  unto 
such  only  child  at  that  age,  and  the  interest  and  divi- 
dends to  be  applied  for  the  maintenance,  education  and 
support  of  such  child  or  children  in  the  meantime. 

And  in  ease  there  should  be  no  child  or  children  of 
the  then  intended  marriage,  or,  being  such,  all  of  them 
should  happen  to  die  in  the  lifetime  of  Mary  Wollaston, 
then  upon  trust  to  pay  the  sum  of  2,000/.  to  such 
person  or  persons  as  Mary  Wollaston  should,  by  her 
will,  appoint,  and  in  default  of  such  appointment  to  pay 
the  same  to  the  executors  or  administrators  of  John 
Morris  and  Mary  his  wife,  or  the  survivor  of  them. 
And  in  case  Mary  Wollaston  should  survive  her  in- 
tended husband,  without  leaving  issue  then  living,  to 
pay  the  whole  of  the  2,000/.  to  Mary  Wollaston  for  her 
own  use. 

Mary  Wollaston  died  in  1867,  without  having  ex- 
ercised the  power  of  appointment.  She  had  five  chil- 
dren, all  of  whom  attained  twenty-one;  but  two  of 
them  (viz.  Elizabeth  and  Caroline)  predeceased  her. 

This  was  a  petition  presented  by  two  of  the  surviving 
children  {Thomas  and  ./o^n),  insisting  that,  according 
to  the  true  construction  of  the  settlement,  in  the  events 
which  had  happened,  the  fund  had  become  absolutely 
Tested  in  the  three  surviving  children,  in  equal  shares, 
subject  to  the  life  interest  of  their   father,   who   was 

willing 
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willing  that  the  shares  of  the  Petitionere  should  be  at 

once  paid  to  them*  and  had  agreed  to  give  up  his  life 

WoLLAiTos's  iD^i^s^  to  the  extent  of  such  shares,  in  order  that  such 

Sbttlbmbiit.  payment  might  be  made.    The  petition  prayed  payment 

accordingly. 

Mr.  JoUiffe  for  the  Petitioners,  two  of  the  three 
surviving  children. 

Mr.  C  C  Barber  for  the  third  surviving  child. 

Mr.  Dean  for  the  father  and  representatives  of  the 
two  deceased  children. 

It  was  argued,  first,  that  all  the  children  who  attained 
twenty*one  participated  in  the  fund;  secondly,  that 
those  only  took  who  survived  the  mother ;  and,  thirdly, 
that  the  gift  to  the  children  was  contingent  until  the 
death  of  both  parents.  The  cases  of  Emperor  v.  Rolfe{a) ; 
Torree  v.  Franco  {b) ;  Swallow  v.  JBinns  (c),  were  cited. 

The  Master  of  i/ie  Rolls. 

I  have  no  doubt  as  to  the  proper  construction  to  be 
put  on  the  settlement. 

The  wife  was  to  take  a  life  interest,  and  in  case  she 
left  any  issue  living  at  her  death,  her  husband  was  also 
to  take  for  his  life,  and  after  bis  decease  the  property 
was  to  be  divided  among  the  children  ''  that  should  be 
then  living."  This  is  very  distinct  and  clear;  the  chil- 
dren alone  were  to  take  who  should  survive  the  husband 
who  had  already  survived  the  wife. 

I  am 

(a)  1  Va.  sen.  208.  (c)  I  Kay  ^  J.  417. 

(b)  1  Riiss.  4  MsL  649. 
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I  am  told  that  this  is  incoosistent  with  what  is  after*        I860, 
wards  provided  for  in  a  different  state  of  circumstances,      ^-^v^^ 
viz.  the  case  of  the  wife  dying  leaving  no  children,  in  Wollaston's 
which  case  she  is  to  have  a  testamentary  power  of  ap-  Sbttlbmbht. 
pointment,  if  dying  in  the  life  of  her  husband ;  and  if 
she  should  survive  him,  the  fund  was  to  be  paid  over 
to  her  for  her  own  use.     I  see  no  inconsistency,  al- 
though in  a  possible  event  the  fund  may  not  be  dis- 
posed of. 

This  case  is  quite  different  from  Howgrave  v.  Car* 
tier  (a),  where  the  settlement  was  ambiguous  and  the 
clauses  inconsistent,  and  this  enabled  the  Court  to  modify 
the  expressions,  and  to  hold  that  the  meaning  of  the 
parties  was,  to  benefit  all  the  children  who  attained 
twenty-one. 

Three  children  only  have  survived  their  mother,  their 
father  takes  a  life  interest,  and  the  gifl;  to  the  children 
will  remain  contingent  until  his  death. 

All  I  can  do  is  to  order  payment  of  the  dividends  to 
the  father,  with  liberty  to  apply  at  his  death. 

(a)  3  Vet.  if  B.  79. 


LLOYD  V  COCKER. 

Feb.  20. 
T>  Y  the  settlement  made  on  the  marriage  of  Mr.  and  A  power  of 
^     Mrs.  Lloyd  in  1827,  some  funds  were  settled  on  Jot'^Juurg  or 
the  wife  for  life,  with  remainder  to  the  husband  for  life,  placing  the 
with  remainder  to  the  children,  with  gifts  over  to  other  marriage  "  to 
persons.  any  profession, 

*  Tf  *        ^^        * 

ness,  or  for 

their  advance- 
ment in  life,"  Held  to  authqrize  the  payment  of  part  of  the  trust  funds  to  a  daughter 
on  her  marriage. 
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1860.  It  had  beea  held  by  this  Courts  that  the  interests  of 

the  children  were  defeasible  in  case  of  their  deaths  in 
the  life  of  the  survivor  of  their  parents  (a). 


Lloyd 

V. 
COCKBR. 


The  settlement  contained  the  following  provision  for 
the  advancement  of  the  children  : — 

And  it  is  hereby  declared  and  agreed,  by  and  between 
the  parties  hereto,  that  it  shall  and  may  be  lawful  to 
and  for  them,  the  said  trustees  (in  case  there  shall  be 
issue  of  the  intended  marriage),  at  anytime  during  the 
joint  lives  of  Augusta  Adams  and  Vaughan  JLloyd,  her 
intended  husband,  with  the  consent  and  approbation  of 
Augusta  Adams  and  Vaughan  Lloyd,  her  intended  hus- 
band, or  during  the  life  of  the  survivor  of  them  with  bis 
or  her  consent,  and  after  the  decease  of  the  survivor  of 
them,  Augusta  Adams  and  Vaughan  Lloyd,  of  the  trus- 
tees own  authority,  to  raise  any  sum  or  sums  of  money, 
not  exceeding  the  sum  of  2,000/.  in  the  whole,  of  the 
said  hereby  assigned  moneys,  or  any  part  of  the  same, 
for  the  putting  or  placing  such  issue,  any  or  either  of  them, 
to  any  profession,  trade  or  business,  or  for  their  advance^ 
ment  in  life,  as  to  them,  Augusta  Adams  and  Vaughan 
Lloyd,  her  intended  husband,  or  the  survivor  of  them, 
or  the  trustees,  shall  seem  advisable,  so  that  the  sum  so 
raised  and  advanced,  as  aforesaid,  shall  not  and  do  not 
exceed  the  original  portion  or  portions  hereby  provided 
for  such  child  or  children.  And  further,  if  Augusta 
Adams  VLnd  Vaughan  Lloyd  shsW,  in  their  lifetimes,  or 
in  the  life  of  the  survivor  of  them,  or  the  trustees  after 
their  decease,  give  or  advance,  or  order  and  direct  to  be 
given  and  advanced,  any  sum  or  sums  of  money  to  any 
child  or  children  for  the  purpose  of  placing  or  putting 
him,  her  or  them  out  to  any  trade,  profession  or 
business  (b),  then  such  child  or  children,  ^'  for  whose 

benefit 

(a)  See  Lloyd  v.  Cocker,   19  (6)  The  worda  "or  for  their 

Beuv,  HO,  advancement*'  were  here  omitted. 
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Llotd 


benefit  such   sum   or  sums  of  money  shall    be  ad-        I860. 

vanced  as  aforesaid,  shall  only  be  entitled  to  receive 

so  much  more  money,  as  with  the  said  sum  so  advanced, 

shall  make  up  his,   her  or  their  original   portions  or      Cocker. 

fortunes  hereinbefore  mentioned  and  provided  for  him, 

her  or  them." 

Mrs.  Lhyd  died  in  1828,  and  there  was  issue  of  the 
marriage  one  child  only,  viz.  Frances  Louisa  Lloyd, 
who  attained  twenty-one  in  1849. 

Frances  Louisa  Lhyd  was  about  to  be  married,  and 
she  and  her  father  applied  to  the  trustees  to  raise  and 
pay  to  her,  under  the  power  of  advancement  contained 
in  the  indenture  of  settlement,  the  sum  of  2,000/.  for 
her  advancement  in  life  on  her  marriage,  but  the  trus- 
tees declined  to  make  such  advance,  on  the  ground  that 
the  power  did  not  authorize  them  so  to  do. 

Under  these  circumstances,  a  special  case  was  pre- 
pared, proposing  the  following  questions  for  the  opinion 
of  the  Court: — 1.  Whether,  under  the  circumstances 
hereinbefore  stated,  the  trustees  of  the  settlement  were, 
with  the  consent  of  Mr.  Lloyd,  authorized  to  raise,  out 
of  the  funds  now  subject  to  the  trusts  of  the  settlement, 
a  sum  of  2,000/.,  for  the  advancement  in  life  of  the 
Plaintiff*  Frances  Louisa  Lloyd  on  her  said  intended 
marriage.    2,  As  to  the  costs. 

Mr.  R.  Palmer  and  Mr.  Waller,  for  Mr.  and  Miss 
Lloyd,  argued  that  a  portion  to  a  daughter,  on  her 
marriage,  was  an  advancement  within  the  meaning  of 
the  settlement. 

Mr.  Follett  and  Mr.  H.  Wright,  for  the  trustees  and 
the  persons  entitled  in  remainder,  argued  that  the  pur- 
poses 
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poses  for  which  an  advancement  was  authorized  must  be 
something,  in  its  nature,  analogous  to  those  previously 
mentioned,  viz.  relating  to  a  profession,  trade  or  business, 
and  that  the  mere  gift  of  a  capital  sum,  not  intended 
to  be  so  employed,  was  not  within  the  proviso. 

They  also  argued,  that  this  construction  was  aided 
by  the  circumstance,  that  in  the  latter  part  of  the  clause, 
the  word  *^  advancement"  was  omitted,  so  that  a  mar- 
riage portion  would  not  be  liable  to  be  brought  into 
hotchpot. 

As  to  the  costs,  BHnston  v.  Warburton  (a),  was 
cited. 


The  Master  of  the  Rolls. 

This  is  a  very  ill-penned  instrument,  but  I  am  unable 
to  understand  what  can  be  meant  by  the  words,  **  for 
their  advancement  in  life,*'  unless  it  be  something  ad- 
ditional to  and  beyond  placing  the  issue  out  to  a  *^  pro- 
fession, trade  or  business/^  What  then  can  be  meant  by 
an  ''advancement  in  life,"  which  is  not  putting  them 
out  to  a  *'  profession,  trade  or  business  ?*'  It  is  difficult 
to  conceive  any  occasion  on  which  it  can  arise,  except 
by  marriage.  I  think,  that  by  the  introduction  of  the 
disjunctive  "or,"  something  different  is  meant  from  a 
profession,  trade  or  business,  and  as  applied  to  daugh- 
ters, the  only  other  occasion  for  an  advancement  in  life  is 
their  marriage.  It  is  a  common  expression  to  say,  that 
a  sum  was  given  to  a  daughter  by  way  of  advancement 
on  her  marriage.  I  can  give  no  other  rational  sense 
to  it. 

The  subsequent  omission  of  the  word  ^  maintenance" 

does 

(a)  2  IT.  4-  /.  400. 
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does  not  cut  down  the  effect  of  the  prior  words.  It  is 
but  an  ineffectual  attempt  to  reiterate  what  had  gone 
before. 

I  musty  therefore^  answer  the  case  in  the  affirmative. 
As  to  the  costs,  as  the  settlement  gives  no  authority  to 
raise  the  costs,  I  think  they  ought  to  be  paid  out  of  the 
2,000/. 


THOMPSON  V.  CORBY. 

Feb.  21,  24. 
rilHE   testatrix   appointed  two  executors,  and  then  A  gift  of  a 
"^      directed  them  to  pay  her  sister,  during  her  life,  dw?ded  "  be- 
**  the  interest  of  1,600/.,  now  standing  in  the  Three-and-  t^een  twenty 

A£reQ  widows 
a^Quarter  per  Cent.  Consols.''    At  her  sister's  death,  the  and  spinsters 

testatrix  gave  two  sums  of  600/.  and  400/.  "  of  the  afore-  °J  *i®  P™^ 
^  of  P "  is 

said  capital  of  1,600/.'  to  some  legatees,  and  proceeded  a  eood  charit- 
in  these  words:-  *^'*^S'^- 

"  And  I  give  the  interest  of  the  remaining  six  hundred 
of  the  aforesaid  sixteen  hundred  pounds  to  be  divided 
equally,  twice  in  the  year,  between  twenty  aged  widows 
and  spinsters  of  the  parish  of  Peterborough'' 

The  question  was,  whether  this  was  a  good  charitable 
bequest. 

Mr.  Lloyd  and  Mr.  George  Simpson  for  the  Plaintiff. 

Mr.  Higgins  for  the  residuary  legatee.  This  bequest 
is  void  as  a  gift  to  charity ;  it  is  neither  a  gift  for  any 
purpose  of  general  public  utility  nor  for  the  relief  of 
poverty.  As  the  bequest  is  not  limited  to  the  poor 
widows  and  spinsters  of  the  parish,  the  executors  may 
select^  as  objects,  any  twenty  widows  and  spinsters  in 
the  parish,  without  regard  to  their  circumstances,  and  in 

this 


CASES  IN  CHANCERY. 

this  there  would  be  nothing  charitable.  The  object  is 
one  merely  oF  benevolence  and  liberality^  which  it  has 
been  held  cannot  be  supported  as  a  charitable  l^acy; 
Morice  v.  The  Bishop  of  Durham  (a). 

Again,  this  is  not  one  of  the  objects  specified  in  the 
statute  of  Charitable  Uses  (43  Eliz.  c.  4).  It  is  not 
a  gift  ^'  for  the  relief  of  aged  and  impotent  and  poor 
people,"  for  the  words  "relief"  and  "poor'^  are  both 
omitted.  "  A  gift  to  the  aged  of  such  a  parish  is  not 
a  charity  within  the  statute,  unless  it  expresses  that  they 
are  also  the  poor,  for  non  constat  they  may  not  be  rich;" 
Attorney- General  v.  The  Haberdashers^  Company  (b). 
Orphans  are  mentioned  in  the  statute,  but  widows  are 
not.  Secondly,  the  gift  is  of  Three-and-a-Quarter  per 
Cent.  Consols,  and  there  is  no  such  stock ;  Evans  v. 
Tripp  {c). 

Mr.  Wickens  referred  to  Attorney-  Oeneralv.  Coombe{d) 
where  a  bequest  to  the  widows  and  orphans  of  the  parish 

of  L was  held  to  be  a  good  charitable  bequest    He 

was  stopped  by  the  Court. 

The  Master  of  the  Rolls. 

If  the  matter  had  depended  on  the  statute  alone, 
I  should  have  thought  that  the  word  "aged*'  would 
have  been  sufficient  to  create  a  good  charitable  bequest; 
but  the  case  of  Attorney- Oeneral  v.  Coombe  determines 
that  a  bequest  to  the  widows  and  orphans  of  a  parish 
necessarily  implies  that  it  is  for  such  as  are  suffering 
from  destitution  or  privation. 

(<i)  9  F«.  399.  Vtet,  125. 

(6)  1   MtfL  4  K.  p.  428,  re-  (r)  6  Madd  91. 

/erring  to   Duke  an   Charitable  (d)  2  Sim.  if  St.  93. 

Note. — See  the  cases  referred  to  in  2  Keen,  p.  12. 
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THE  GOVERNORS  OF  THE  CHARITY  FOR 
THE  RELIEF  OF  POOR  WIDOWS  AND 
CHILDREN  OF  CLERGYMEN 

ROBERT    SUTTON    and   Others    (Trustees   of  the      ^^^-2,3. 
Stock  Exchange).  I860. 

Jan,  16. 

nnHIS  was  a  special  case  stated  for  the  opinion  of  the  Constructioa 
-*•      Court  under  the  13th  and   14th  Vict.  c.  35,  upon  ^J^MeTms^' 

the  following  statement : —  Act,  1 853  " 

(16  &  17  Vict. 
By  letters-patent  granted  by  King  Charles  the  2nd,  c.  137)asre- 

and  dated  the  IstofVw/y,  1678,  after  reciting  that  his  S'^JnLwment" 
Majesty  was  informed,  by  the  humble  petition  of  divers  employed  in 

r  I-    1      •  k-     ♦    \  r    1  .1     ♦  the  62nd  sec- 

of  his  loving  8ubjf»ct9  who  were  sons  of  clergymen,  that  tion  as  contra- 
several  charitable  and  well-disposed  persons,  the  chil-  distinguished 
dren  of  clergymen  and  others,  had  appeared  very  free  uression  "vo- 
and  forward  in  contributing  to  the  relief  and  mainte-  b^JtJon's  "*°'"" 
nance  of  such  of   the  widows  and  children  of   loyal      The  word 
and  orthodox  clergymen  as  were  poor  and   indigent,  f„e„|  ".j^  ^j^^ 

which  had  been  to  good  effect  in  placing  out  many  of  ^2nd  section 
1  •  1  I'll  1  «        1       ®'  the  16  & 

the  said    poor  children  apprentices,   and   towards  the  17  Vict.  cA37, 

maintenance  of  others  at  the  University,  and  to  the  1*"  reference 

^'  to  an  endow- 

relief  of  many  of  the  said  poor  widows ;   and  reciting  ment  made 

that  his  Majesty  was  informed  and  well  assured,  that  if  gpecifi^or 

he  would  be  graciously  pleased  to  erect  and  settle  a  cor-  particular  pup- 

-        ,  .  11../.  P0»«  or  trust, 

poration  for  the  receivmg,  managmg  and  disposing  of     The  invest- 

thesaid  charity,  they  should  not  only  be  encouraged  to  T^"-*^^f  •* 

continue  voluntary  con- 
tributions in 
land  or  other  permanent  security  cannot  convert  it  into  an  **  endowment." 

Where  land  had,  in  1682,  been  purchased  by  a  charity  and  paid  for  out  of  the  general 
funds  voluntarily  contributed  to  its  support :  Held^  that  it  was  not  an  ''  endowment" 
within  the  Charitable  Trusts  Acts,  so  as  to  require  the  consent  of  the  Charity  Com- 
mtsaioiiers  to  a  sale  of  it. 

VOL.  XXVII— IV.  U  V 
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1869. 

Governors 

for  RcLicp  of 

Poor  Widows, 

&c.  of 

Cl£R3T1IEN 

V. 

Sutton 
and  Others. 


continue  and  enlarge  such  their  contributions,  but  clivers 
others  would  be  likewise  induced  to  extend  the  like 
charity  to  the  uses  aforesaid,  his  Majesty  willed,  ordained, 
constituted,  declared  and  granted  that  Francis  Earl  of 
Longford,  then  Lord  Bishop  of  Rochester,  and  certain 
other  persons  named  therein  and  their  successors,  to 
be  elected  and  chosen  in  the  manner  thereinafter  ex- 
pressed, should,  from  time  to  time,  for  ever  there- 
after, be  and  by  virtue  of  the  now  stating  letters- 
patent  should  be  one  body  politic  and  corporate,  in  deed 
and  in  manner,  by  the  name  of  "  The  Governors  of  the 
Charity  for  Relief  of  the  Poor.  Widows  and  Children  of 
Clergymen,"  and  have  perpetual  succession,  and  that 
they  might  be  capable  to  purchase,  have,  take,  receive 
and  enjoy  lands,  &c.,  and  other  hereditaments  not  ex- 
ceeding the  yearly  value  of  2,000/.,  and  also  all  manner 
of  goods,  chattels  and  things  whatsoever,  of  what 
name  nature  or  quality  soever  they  might  be.  And 
also  to  give,  grant,  set,  let,  demise,  alien  and  assign,  and 
dispose  of  the  same  lands,  &c. 


The  court  of  assistants  was  to  have  the  whole  go- 
vernment, management  and  direction  of  the  affairs  and 
business  of  the  corporation.  The  court  of  assistants 
were  to  have  power  to  determine,  ordain  and  make  any 
ordinances,  &c.  &c.  touching  or  concerning  the  good 
estate,  rule,  order  and  government  of  the  corporation, 
as  well  m  all  matters  and  causes  touching  or  concerning 
the  said  corporation  as  also  the  electing  of  oflScers,  and 
disposing,  ordering  and  managing  of  the  lands,  moneys, 
revenues  and  profits  that  should  be  given  to  or  acquired 
by  the  corporation. 


Further  licences  to   hold   lands  in  mortmain  were 
granted  to  the  corporation  on  the  6th  of  December,  1714, 

the 
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the  6th  of  February ,  1810,  and  the  20th  of  December,        1869. 

1810.  ^^^^ 

Cjovernors 
for  Relief  of 

"The  governors  had,  ever  since  the  grant  of  the  let-  Poor  Widows, 

&'c.  of 
ters-patent,  acted  in  the  execution  of  the   charitable    Cleroymen 

purposes  for  which  the  corporation  was  formed.     During  ^' 

the  earlier  period  of  it^  existence,  the  funds  of  the  cor-  and  Others, 
poration  arose  entirely  from  voluntary  donations  and 
subscriptions.  The  governors  were  now  the  owners  of 
extensive  landed  estates  in  various  parts  of  England, 
arising  either  (1)  from  conveyances  made  to  them  for 
the  general  purposes  of  the  charity,  (2)  from  devises 
made  to  them  before  the  act  9  George  II.  c.  36,  for  the 
general  purposes  of  the  charity,  or  (3)  from  purchases, 
from  time  to  time,  made  by  them  out  of  the  general 
funds  of  the  corporation  in  their  hands.  These  general 
funds  were  the  produce  of  voluntary  subscriptions,  do- 
nations or  bequests,  or  of  collections  which  used  for- 
merly to  be,  from  time  to  time,  made  for  the  benefit  of 
the  charity,  or  represented  accumulations  of  the  income 
arising  from  the  fixed  property  of  the  charity.  The 
charity  had  frequently  received  and  still  frequently  re- 
ceived legacies,  and  had  a  subscription  list  for  donations 
and  subscriptions,  and  considerable  sums,  arising  from 
these  sources,  had,  from  time  to  time,  been,  and  still, 
from  lime  to  time,  were  carried  over  to  the  general  funds 
of  the  charity." 

The  governors  had  also,  from  time  to  time,  accepted 
gifts  or  grants,  for  special  charitable  purposes  distinct 
from  the  general  purposes  and  objects  of  the  corpora- 
tion ;  but  no  question  with  regard  to  any  property  so 
situate  arose  in  the  present  case. 

In  the  latter  part  of  the  year  1682,  the  corporation 
contracted  for  the  purchase  of  an  estate  in  Capel  Court, 

u  u  2  Bartholomew 


654 


CASES  IN  CHANCERY. 


V. 

Sutton 
and  Others. 


1859.       Bartholomew  Lane,  in  the  city  of  London,  for  the  sum 

y^^^'^^      of  2,832/.  5s.     The  following  extract  from  a  resolution 
Governors 
for  Rf.liep  of  come  to  at  a  court  of  assistants  held  28th  March,  1683, 

^^""ft^ oT"^*'  (taken  from  the  books  of  the  corporation)  will  shew  the 
CLERaTMEN  naturc  of  the  transaction : — The  deeds  of  purchase  of 
the  estate  in  Capel  Court,  Bartholomew  Lane,  in 
the  names  of  Thomas  Langham,  George  Torriano, 
esqrs.,  and  Thomas  Bedford,  gent.,  the  present  trea- 
surers of  this  corporation,  and  Roger  Jacson,  late  trea- 
surer, were  brought  in,  which  deeds  being  perused  were 
approved  of,  and  the  thanks  of  the  court  given  to  the 
managers  of  the  said  purcliase.  And  it  was  ordered, 
that  the  said  four  trustees  and  their  heirs  (performing 
the  trusts  reposed  in  them)  should  be  saved  harmless  by 
reason  of  the  using  their  names  in  the  said  purchase. 
And  Mr.  Bedford  gave  in  an  account  that  he  had  paid, 
as  stock  of  this  corporation,  towards  the  said  purchase, 
432/.  5s.,  although  he  had  not  so  much  in  his  hands, 
and  that  2,400/.  (being  the  rest  of  the  purchase-money) 
had  been  borrowed  of  the  several  persons  mentioned  in 
the  schedule  annexed  to  the  deed  of  the  purchase.  And 
the  court  ordered,  that  all  care  should  be  taken  for  pay- 
ment of  the  aforesaid  debt  of  2,400/.,  and  interest 
thereof,  accordingly,  and  that  as  the  treasurers  for  the 
time  being  should  have  any  considerable  sum  in  their 
hands,  they  should  endeavour  to  pay  off  some  of  the 
said  debt  ^nd  not  only  take  in  Mr.  Bedford's  certificates 
to  be  cancelled,  but  also  to  take  such  releases  and  dis- 
charges as  counsel  should  advise." 


The  deeds  mentioned  in  the  resolution  were  deeds  of 
lease  and  release,  dated  respectively  the  2 1st  and  22nd  of 
March,  1682  (old  style)  conveying  the  property  to  Lang^ 
ham  and  others  as  trustees  for  the  corporation.  '^  Haben- 
dum upon  this  special  trust  and  confidents,  and  to  the 
intent  and  purpose,  that  they  should,  in  the  fint  place, 

by 
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by  sale,  mortgage  or  out  of  the  rents  raise  and  pay  the        ]  859. 
several  debts  and  sums  of  money  mentioned  in  the  sche-      ^"**v^"^ 
dale  annexed  thereto  unto  persons  therein  mentioned,   f^^  Relisv  of 
and  subject  thereto,  to  stand  seised  of  the  property  in  Poob  Widows, 
trust  for  and  for  the  benefit  of  the  governors  of  the    Clerotmen 
charity  for  relief  of  poor  widows  and  children  of  cler- 
gymen and  their  successors,  and  shall  and  may  from 
'  time  to  time  convey  and  dispose  of  the  same  accord- 
ingly."   To  this  indenture  a  schedule  was  annexed,  con- 
taining the  names  of  twelve  persons  by  whom  money 
had  been  advanced  for  the  purchase,  and  the  amount  so 
advanced  by  each  of  them. 


V. 

Sutton 
and  Otheri. 


Subsequently  and  before  the  26th  of  March,  1684, 
six  of  the  persons  mentioned  in  this  schedule  were  paid, 
and  the  others  accepted  bonds  of  the  corporation  for  the 
amounts  due  to  them,  and  consented  to  release  the  pro- 
perty from  their  claims.  And  by  an  indenture  dated 
the  26th  of  March,  1684,  and  made  between  the  per- 
sons who,  together  with  the  four  trustees,  had  lent  the 
2,400/.  of  the  second  part,  and  the  governors  of  the 
charity  for  the  relief  of  poor  widows  and  children  of 
clergymen  of  the  third  part,  the  estate  in  question 
was  conveyed  to  the  corporation  in  fee  simple,  dis- 
charged from  any  claim  of  the  parties  thereto  of  the 
first  and  second  parts,  or  any  of  them. 

No  special  trust  whatever  was  declared  by  either  of 
the  indentures  of  the  land  so  conveyed  to  the  corpo- 
ration. 


''  As  no  accounts  of  the  charity  funds,  during  the 
first  years  of  its  existence,  could  be  discovered,  if,  in 
fact,  any  such  accounts  were  kept,  it  did  not  distinctly 
appear  from  what  sources  the  moneys  borrowed  for  the 
said  estate  were  repaid.     How  such  repayment  was 

effected 
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1859. 

Governors 
for  Relief  of 
Poor  Widows, 

&c.  of 
Clbrgtmev 

V. 

Sutton 
and  Others. 


effected  could  only  be  gathered  by  way  of  inference 
from  the  general  course  of  proceedings,  as  shewn  by 
the  minute  books  of  the  court  of  assistants  of  the  cor- 
poration/' which  extended  from  the  origin  of  the  corpo- 
ration down  to  October^  1708,  which  it  was  agreed 
should  form  part  of  this  case. 

The  estate  continued  in  the  possession  of  the  corpo- 
ration without  interruption,  from  that  time  until  now, 
and  the  income  arising  from  it  had  always  been  applied 
to  the  general  purposes  of  the  charity. 

By  an  indenture  dated  the  29th  of  November ^  1826, 
the  corporation  demised  the  property  to  the  trustees  of 
the  Stock  Exchange  for  sixty-one  years,  at  a  rent  of 
450/. 

By  an  agreement,  dated  the  19th  of  February,  1859, 
and  made  between  the  Plaintiffs,  the  corporation  of  the 
first  part,  and  the  Defendants,  the  trustees  of  the  Stock 
Exchange  of  the  second  part,  the  Plaintiffs  agreed  to 
sell,  and  the  trustees  of  the  Stock  Exchange  agreed  to 
purchase,  the  fee  simple  of  the  hereditaments  and  pre- 
mises demised  by  the  lease  for  30,000/. 

The  Defendants  did  not  object  to  the  Plaintiffs'  title; 
but  they  alleged,  that  the  governors  were  unable  to 
make  any  valid  sale  of  the  land  in  question,  without 
the  previous  approval  of  the  Charity  Commissioners  for 
England  and  Wales,  acting  under  the  powers  of  the 
Charitable  Trusts  Act,  1853,  and  the  Charitable  Trusts 
Amendment  Act,  1855,  and  that  they  were,  in  fact,  ex- 
pressly restricted  from  doing  so  by  the  29th  section  of 
the  last  act. 


The  Plaintiffs  contended,  that  their  right  to  deal  with 

and 
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and  convey  the  lands  in  question  to  the  Defendants. was        1859. 
in  no  degree  afiected  by  these  acts,  and  they  insisted.    J^^^"^^^ 
that  the  Defendants  were  bound  specincally  to  perform  for  Relief  of 
the  contract  on  their  part,  without  requiring  any  ap-    ^^^^  ^f°*"' 
proval  of  the  Charity  Commissioners  to  be  obtained  for    Cleroymbn 
that  purpose. 


The  question  for  the  opinion  of  the  Court  was  this : — 

"  Whether  the  approval  of  the  Charity  Commissioners 
for  England  and  Wales  is  necessary  to  enable  the  Plain* 
tiffs  to  make  a  good  title  to  and  a  valid  conveyance  of 
the  lands  so  contracted  to  be  sold  by  them  to  the 
Defendants." 


V. 
SUTTOW 

and  Othen. 


The  Charitable  Trusts  Act^  1853  (a),  under  which  the 
Charity  Commissioners  were  appointed,  with  extensive 
powers  over  the  property  belonging  to  charitiesi  exempts 
from  its  operation  (s.  62),  the  Universities,  &c.  &c.,  and 
proceeds  thus : — '*  Nor  shall  this  act  extend  or  be  applied 
to  the  Commissioners  of  Queen  An^e^s  Bounty,  or  to  the 
British  Museumf  or  to  any  friendly  or  benefit  society  or 
savings  bank,  or  any  institution,  establishment  or  society 
for  religious  or  other  charitable  purposes,  or  to  the  aux- 
iliary or  branch  associations  connected  therewith,  wholly 
maintained  by  voluntary  contributions ^  or  any  bookselling 
or  publishing  business  carried  on  by  or  under  the  direc- 
tion of  any  society  wholly  or  partially  exempted  from  this 
act,  so  far  as  such  business  is  or  shall  be  carried  on  by 
means  of  voluntary  contributions  only,  or  the  capital  or 
stock  of  such  business ;  and  where  any  charity  is  main- 
tained partly  by  voluntary  subscriptions  and  partly  by 
income  arising  from  any  endowment,  the  powers  and 
provisions  of  the  act  shall,  with  respect  to  such  charity, 
extend  and  apply  to  the  income  from  endowment  only, 

to 
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1859.       to  tlie  exclusion  of  voluntary  subscriptions^  and   the 

^'^^^'^^^      application  thereof;  and  no  donation  or  bequest  unto  or 
Governors  .  ^      %      -  i  r  ••/•t-i_ 

for  Relief  of  '^  trust  for  any  such  cbarity  as  last  aforesaid,  of  which 
PoorWidows,  uq  gpecial  application  or  appropriation  shall  be  direcled 
Clergymen  or  declared  by  the  donor  or  testator,  and  which  may 
legally  be  applied  by  th^  governing  or  managing  body 
of  such  charity  as  income,  in  aid  of  the  voluntary  sub- 
scriptions, shall  be  subject  to  the  jurisdiction  or  control 
of  the  said  board,  or  the  powers  or  provisions  of  this  act, 
and  no  portion  of  any  such  donation  or  bequest,  as  last 
aforesaid,  or  of  any  voluntary  subscription,  which  is  now 
or  shall  or  may  from  time  to  time  be  set  apart  or  appro- 
priated and  invested  by  the  governing  or  managing 
body  of  the  charity,  for  the  purpose  of  being  held  and 
applied  or  expended  for  or  to  some  defined  and  specific 
object  or  purpose  connected  with  such  charity,  in  pur- 
suance of  any  rule  or  resolution  made  or  adopted  by 
the  governing  or  managing  body  of  such  cbarity,  or  of 
any  donation  or  bequest  in  aid  of  any  fund  so  set  apart 
or  appropriated  for  any  such  object  or  puri)Ose  as  afore- 
said, shall  be  subject  to  the  jurisdiction  or  control  of 
the  said  board  or  the  powers  or  provisions  of  this  act." 


By  the  66th  section,  which  gives  the  interpretation 
of  terms,  it  is  provided,  that  *'  the  expression  *  endow- 
ment* shall  mean  and  include  all  lands  and  real  estate 
whatsoever,  of  any  tenure,  and  any  charge  thereon  or 
interest  therein,  and  all  stocks,  funds,  moneys,  securities, 
investments  and  personal  estate  whatsoever,  which  shall, 
for  the  time  being,  belong  to  or  be  held  in  trust  for  any 
charity,  or  for  all  or  any  of  the  objects  or  purposes 
thereof." 


'<  The  Charitable  Trusts  Amendment  Act"  (a)  by  the 
29th  section  provides  as   follows : — **  It  shall  not  be 

lawful 
(a)  is  i  19  rut.  c.  124. 
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lawful  for  the  trastees  or  persons  acting  in  the  fldminis- 
tratioD  of  any  charity  to  make  or  grant,  otherwise  than 
with  the  express  authority  of  parliament^  under  any  act  f^,.  ReLicr  of 
already  passed,  or  which  may  hereafter  be  passed,  or  of  Poo»Widow«, 
a  court  or  judge  of  competent  jurisdiction,  or  according    Clbrotmbu 
lo  a  scheme  legally  established,  or  with  the  approval  of      g„^,,, 
the  board,  any  sale,  mortgage  or  charge  of  the  charity    and  Otben. 
estate,  or  any  lease,"  &c. 

By  the  48th  section  of"  The  Charitable  Trusts  Amend- 
ment Act"  (a)  it  is  provided,  that — ''In  the  construction 
of  the  principal  act  and  this  act  the  word  *  charity^  shall 
include  every  institution  in  England  or  Wales  endowed 
for  charitable  purposes,  but  shall  not  include  any  charity 
or  institution  expressly  exempted  from  the  operation  of 
the  act  of  1853." 

Mr.  jB.  Palmer  and  Mr.  Wickens  for  the  corporation. 
The  assent  of  the  Charity  Commissioners  is  not  neces- 
sary. This  is  a  society  supported  by  voluntary  contri- 
butions, which  has,  from  time  to  time,  put  by  part  of  its 
funds,  in  order  to  meet  the  requirements  of  a  future  day. 
Consistently  with  the  charter  it  might,  at  any  time,  be 
applied  as  income.  The  investment  of  voluntary  contri- 
butions does  not  alter  their  character;  if  this  money 
had  been  put  aside  in  a  drawer  or  invested  in  Exchequer 
bills  or  in  the  funds,  its  nature  would  have  remained 
the  same,  it  would  still  be  voluntary  contributions ;  if 
so,  the  investment  of  contributions  in  land  would  not 
change  them  into  ''  an  endowment." 

Mr.  Lloyd  hXiA  Mr.  Waley  for  the  trustees  of  the  Stock 
Exchange.  The  assent  of  the  Charity  Commissioners  is 
necessary  to  enable  the  Plaintiffs  to  sell.  It  is  a  ques- 
tion of  title,  and  as  neither  the  Attorney-General  nor  the 

Charity 
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1859.       Charity  Commissioners  are  before  the  Courts  no  opinion 
J^^'"^^^      ought  therefore  to  be  given  unless  the  point  is  clear.     If 

GOYERNORB  '^  .  **  ^ 

for  Relief  of  no  certam  conclusion  can  be  come  to  or  there  be  any 
^"^ftT'of  ^''  doubt,  the  question  must  be  answered  in  the  affirmative. 
Clerotmeh 

Sutton  '^^^  powers  of  sale  and  management  contained  in  the 

and  Others,  charter  do  not  affect  the  question.  But  it  is  clear  that 
the  intention  was  to  establish  a  permanent  charity,  and 
to  encourage  an  endowment  by  investments  in  land,  the 
income  of  which  was  to  be  applied,  for  all  future  times, 
in  keeping  up  the  charity.  Such  appears  to  have  been 
the  practice  of  the  corporation,  for  its  funds,  when 
sufficient,  were  from  time  to  time  invested  in  land. 

The  object  of  the  act  was  to  embrace  within  it  all 
charity  property  yielding  income.  The  9th  section  is 
general  and  applies  to  *^  all  or  any  charities  in  England 
or  Waks"  The  interpretation  clause  (66)  says  that  the 
word  **  endowment"  shall  include  ''  all  lands,  &c.  held  in 
trust  for  any  charity  or  for  all  or  any  of  the  objects  or 
purposes  thereof."  This  therefore  is  clearly  an  "  endow- 
ment" within  the  62nd  section.  An  endowment,  in  its 
popular  sense,  is  that  which  is  bestowed  or  settled  perma- 
nently, and  it  would  be  very  difficult  to  say,  that  lands 
which  since  1682  have  been  held  in  trust  for  a  charity 
are  not  part  of  its  endowment.  Wherever  charity  money 
is  vested  in  land  it  assun^es  the  permanent  form  of  an 
investment  and  becomes  an  endowment.  This  land 
was  purchased  from  moneys  raised  180  years  ago  and 
has  ever  since  been  held  as  a  fixed  property ;  this  alone 
would  be  sufficient  to  impress  on  it  a  character  of  en- 
dowment 

The  policy  of  acts  is,  to  distinguish  between  a  fixed 
permanent  investment,  and  casual  receipts  arising  periodi- 
cally and  accidentally  from  voluntary  subscriptions;  un- 
less 
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less  it  can  be  shewn  that  the  corpus  of  this  property  can 
be  applied  as  income,  it  is  within  the  act.  They  referred 
to  Johnsons  Dictionary y  Richardson*s  Dictionary ,  Ihd 
Wehster^s  Dictionary^  as  to  the  meaning  of  the  word 
"  investment." 

Mr.  Wickens  in  reply. 


1869. 

Governors 

for  Relief  of 

PoorWidowr, 

&c.  of 

Clergtmen 

V. 

Sutton 
and  Othen. 


The  Master  of  the  Rolls. 

The  question  is,  whether  the  consent  of  the  Charity 
Commissioners  is  required  to  render  the  sale  of  this  real 
estate  valid.  The  facts  stated  shew  that  no  special  trust 
attached  to  this  property,  but  that  it  was  to  be  applied 
for  the  general  objects  of  the  charity.  The  question 
depends  on  the  construction  of  the  16  &  17  Vict.  c.  137, 
s.  62 ;  upon  this,  the  question  would  seem  to  be, 
whether  the  property  comes  within  the  meaning  of  the 
word  ''  endowment i*  as  employed  in  this  section,  in  con« 
tradiction  to  ''  voluntary  contribution.^*  The  expression 
voluntary  contributions  must  not  be  confined  to  annual 
subscriptions ;  it  must  clearly  extend  to  donations  ;  and 
if  so,  it  cannot  be  confined  to  donations  below  any  spe« 
cified  amount;  it  is  equally  applicable  to  1,000/.  as  it 
IS  to  \L  It  is  clear  also,  that  the  word  ''  endowment" 
would  extend  to  and  include  any  sura  given  for  a  specific 
and  peculiar  trust  or  object  in  connection  with  the  par* 
ticular  charity.  But  the  difficulty  is  this :  at  what 
point  and  under  what  condition  does  a  donation  become 
an  endowment  within  the  meaning  of  this  section  ?  The 
word  '^  endowment"  is  not  used  here  in  its  ordinary  and 
popular  sense ;  so  used  it  is  impossible  to  distinguish 
between  a  donation  and  an  endowment.  In  ordinary 
parlance,  a  man  who  granted  an  annuity  of  100/.  out  of 
his  landed  estate  to  the  corporation  of  the  sons  of  the 

clergy 
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8oTTOir 
•ndOthcii. 


clergy  would  be  said  to  endow  it.  In  like  manner,  a 
man  who  gave  2,000/.  at  once  to  the  corporation  would 
be  said  to  haye  endowed  it.  The  section  speaks  of  the 
*^  income  arising  from  endowment."  If  the  word  **  en- 
dowment" has  reference  to  the  production  of  an  annual 
income  only,  the  fact  that  the  corporation  invested  its 
contributions  in  any  permanent  investment  would  alter 
the  character  of  the  money  bestowed,  and  convert  it 
from  a  contribution  into  an  endowment;  but  it  is  im- 
possible that  the  legislature  can  have  meant  to  make  the 
control  of  the  Charity  Commissioners  dependent  upon 
the  circumstance  whether  or  not  the  affluence  or  pro- 
vidence of  the  society  had  enabled  or  induced  it  to  secure 
a  portion  of  its  funds  by  an  investment  in  a  permanent 
security. 


It  is  suggested,  in  argument,  that  the  cessation  of 
voluntary  contributions  would  at  once,  as  a  matter  of 
course,  put  the  whole  of  the  property  of  the  institution 
under  the  control  of  the  Charity  Commissioners ;  but  I 
dissent  from  that  argument.  It  is  impossible  that  such 
could  have  been  the  meaning  of  the  legislature.  Oc- 
casional or  accidental  unpopularity  might  deprive  an 
institution  of  the  receipt  of  contributions  for  a  series  of 
two  or  three  or  more  years,  which  might  afterwards  be 
renewed.  I  think  it  impossible  to  hold  that  such  a  cir- 
cumstance would  alter  the  character  of  the  institution 
within  the  meaning  of  this  section,  so  as  to  bring  it 
within  the  scope  of  the  act,  and  to  exclude  it  from  the 
exception  contained  in  this  section,  during  the  period  of 
its  cessation  from  receiving  voluntary  contributions,  and 
then  give  it  the  benefit  of  the  exception  again,  and  take 
it  away  from  the  control  of  the  Charity  Commissioners 
on  the  return  of  the  subscriptions.  But  if  the  argument 
be  well-founded,  the  authority  of  the  Charity  Commis- 
sioners must  attach  after  the  contributions  have  ceased 

for 
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for  a  reasonable  time,  without  a  prospect  of  any  re- 
turning contributions,  which  nevertheless,  from  altered 
circumstances,  might  be  shortly  afterwards  received. 

The  cessation  in  the  receipt  of  voluntary  contributiops 
cannot  alter  the  character  of  the  funds  already  received 
by  the  institution ;  and,  assuming  them  to  have  been 
originally  voluntary  contributions,  they  continue  to 
retain  that  character  as  long  as  they  remain  in  possession 
of  the  corporation,  although  invested  in  some  permanent 
security:  provided  always,  that  they  are  not  by  some 
competent  authority  set  apart  for  or  impressed  with  any 
particular  trust.  My  opinion  is  founded  upon  the  words 
of  the  sixty-second  section, — "Where  any  charity  is 
maintained,*'  &c.  &c.  (a). 

It  is  clear,  from  this  language,  that  a  donation  or  be- 
quest would  be  an  "  endowment;*'  but  if  invested,  the 
income  arising  from  it  would  be  exempted  from  the 
control  of  the  board ;  unless,  to  use  the  words  of  the 
act,  there  was  a  *'  special  application  or  appropriation," 
that  is  to  say,  an  appropriation  to  some  specific,  as 
distinct  from  the  general,  purpose  and  object  of  the 
association. 

My  opinion,  therefore,  founded  on  the  consideration  of 
this  section,  taken  by  itself  alone,  is,  that  the  word 
**  endowment"  has  reference  to  an  endowment  made  for 
some  specific  or  particular  purpose  of  trust.  I  use  the 
words  "  specific  or  particular  purpose  or  trust"  advisedly, 
because  a  gift  of  a  sum  of  money  to  the  corporation  sim" 
pliciUr,  or  a  gift  in  trust  for  the  furtherance  of  the 
objects  and  purpose  for  which  the  corporation  was  es- 
tablished, would  be  various  ways  of  accomplishing  the 
same  end,  namely,  making  a  donation  to  the  corporation 

itself. 

What 
(a)  See  ante^  p.  657. 


1860. 

OOTERNOK0 

fur  Rrlibp  of 

PoorWidow0, 

&c.  of 

Clbhotmbk 

V. 

Sutton 
and  Others. 
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1860. 

Governors 

for  Relief  of 

Poor  Widows, 

&c.of 

Clbrotmbh 

V. 

Sutton 
and  Others. 


What  words  would  amount  to  and  constitute  a  ''  par- 
ticular and  specific  trust/'  so  as  to  bring  a  bequest  or 
donation  within  the  meaning  of  the  word  ''  endowment/' 
according  to  the  sense  in  which  it  appears  to  have  been 
used  in  this  section,  taken  alone,  it  is  not  necessary  for 
the  present  purpose  to  consider,  as  no  such  question 
arises,  when  it  does,  the  Court  must  determine  it. 


The  land  in  question  was  paid  for  out  of  the  general 
funds  of  the  corporation  voluntarily  contributed  to  its 
support.  The  length  of  time  that  the  investment  has 
lasted  cannot  alter  the  character  of  it.  The  land  re- 
mains as  much  a  voluntary  contribution  as  if  the  money 
which  purchased  it  had  been  given  to  the  corporation 
only  twelve  months  ago,  and  had  been  by  its  managers 
invested  in  the  purchase  of  land  rather  than  in  the  pur- 
chase of  stock,  in  consequence  of  their  considering  land 
to  be  the  more  eligible  investment.  The  fact,  of  land 
being  the  investment,  cannot  convert  the  investment 
into  an  ''  endowment/'  if  the  purchase  of  stock  or  of 
exchequer  bills  would  not  have  produced  that  effect. 
Upon  this  section  alone,  therefore,  the  word  ^'  endow- 
ment" does  not,  in  my  opinion,  apply  to  land  purchased 
by  the  corporation  simply  for  the  purpose  of  the  imrest- 
ment  of  its  funds  or  savings. 

But  the  difficulty  does  not  cease  when  this  conclusion 
is  arrived  at,  for  on  turning  to  the  interpretation  clause, 
I  find  such  a  startling  and  extensive  meaning  given  to 
the  word  "endowment"  as.  if  construed  literally,  would 
seem  wholly  to  supersede  section  sixty- two;  for  it  is 
impossible  that  an  institution  can  possess  any  property 
or  any  right  to  any  property  whatever  that  may  not  be 
embraced  by  the  term  "  endowment"  so  interpreted. 
A  voluntary  contribution,  as  contra-distinguished  from 
an  "  endowment/'  could  not,  in  this  extended  meaning, 

be 
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be  said  to  exist.    The  instant  that  the  guinea  is  paid        I860. 

by  the  annual  subscriber  to  the  treasurer  it  is,  to  use    .  ^^^^-^^ 

the  words  of  the  interpretation  clause,  "  money  which   for*RBLrEr*of 

for  the  time  belongs  to,  or  is  held  in  trust  for,  the  Poor  Widows, 

charity."     Even  tables  and  chairs  and  other  personal    Clerotiibn 

chattels  would  come  within  the  enumeration  of  "per-       „  *'• 

Sutton 
sonal  estate  whatsoeyer.'*     It  could  not  have  been  the    and  Otben. 

intention  of  the  legislature  to  introduce  a  careful,  though 
obscurely  worded,  exception  from  the  general  operation 
of  the  act,  and  then,  by  a  general  interpretation  clause, 
wholly  to  negative  the  force  of  the  exception,  and,  in 
fact,  expunge  it  from  the  act.  It  is  the  duty  of  the 
Court,  if  possible,  to  reconcile  and  give  effect  to  both 
sections.  The  only  way  in  which  this,  in  my  opinion, 
can  be  done  is  to  retain  the  interpretation  I  have 
already  given  to  the  word  "endowment"  in  section 
sixty-two,  namely,  the  devotion  of  property  to  a  specific 
and  particular  trust,  and  to  give  it  the  same  meaning 
in  section  sixty-six  (the  interpretation  clause),  that  is, 
to  hold  that  the  meaning  of  this  clause  is  not  to  enact 
that  the  possession  by  any  charity  of  any  property  of  the 
various  kinds  there  enumerated  con8titutes  an  "  endow- 
ment ;"  but  that  property  of  all  the  classes  and  character 
there  specified  may  be  made  the  subject  of  "  endow- 
ment ;"  and  therefore  land,  money,  every  species  of  real 
and  personal  property  whatsoever,  including  even  per- 
sonal chattels,— provided  any  such  were,  either  by  the 
will  of  the  donor  or  otherwise,  impressed  with  a  parti- 
cular and  specific  trust — may  be  made  the  subject  of 
"  endowment"  in  favor  of  the  charity. 


This  interpretation  would  not  fetter  the  right  of  the 
charity,  or  the  power  of  its  managers,  to  dispose  of  pro- 
perty not  so  devoted,  or,  to  use  the  words  of  the  statute 
as  construed  by  me,  "  not  so  endowed,  to  any  purposes 
which  they  might  consider  necessary  for  the  purposes  of 

the 
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the  institutioD,  and  in  the  due  discharge  of  the  duties 

attached  to  them/'    This  constniction  makes  the  dis- 

fcr  Reubf  of  ^i"<^^<»^  between  endowed  funds  and  funds  Toluntarily 

PooaWiDowsy  cootriboted,  taken  by  the  sixty-second  clause,  plain  and 

Clbkstmui    unambiguous ;  and  this,  although  not  altogether  satis- 

^  **  factory,  is  the  only  way  to  construe  this  Tery  obscure 

and  Othen.    statute,  and  give  effect  to  both  its  provisions. 

I  cannot  adopt  the  suggestion  derived  from  the 
analogy  of  suits  for  the  specific  performance  of  con- 
tracts, in  which  the  Court  declines  to  force  a  title  on  a 
purchaser  in  a  case  where  the  question  on  which  the 
title  depends  is  not  considered  clear.  The  principle  of 
these  cases  is,  that  there  exist  persons  not  before  the 
Court,  and  therefore  not  bound  by  the  decision,  who 
may  afterwards  raise  the  same  question ;  but  that  prio- 
ciple  cannot  affect  the  present  case.  The  only  persons 
who  could  hereafter  raise  this  question  would  be  the 
corporation  itself,  which,  being  present,  is  bound  by  this 
decision. 

But  the  principal  distinction  is,  that  this  is  not  a  suit 
for  the  specific  performance  of  a  contract,  but  a  special 
case,  where  both  paKies  have  agreed  to  take  the  opinion 
of  the  Court  on  the  facts  stated.  The  Court  is  bound 
to  form  and  express  its  opinion.  I  have  formed  mine, 
and  I  declare  it  to  be,  that  the  consent  of  the  Charity 
Commissioners  to  this  sale  is  not  necessary. 
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ABATEMENT. 
See  Spkcific  Legacy,  2. 

ABSOLUTE  INTEREST. 

1.  Bequest  of  personalty  to  four 
daughters  *'and  their  issue."  Held, 
that  they  took  absolutely.  Re 
Stanhope's  TrtuU.  Page  201 

2.  A  testator  gave  the  interest  of  all 
his  money  in  the  funds  to  his 
daughter  C.  5.,  and  he  desired  his 
outstanding  money  to  be  put  into 
the  funds.  He  then  desired  the 
interest  of  the  moneys  directed  to 
l^e  put  into  the  funds  to  be  paid 
to  his  daughter  C  S.,  *'as  and 
for  her  own  and  issue's  proper 
moneys."  But  in  the  event  of  her 
dying   without   issue,   he  desired 

*  the  whole  of  his  funded  property 
to  be  divided  between  his  brothers 
and  sisters  and  their  children. 
C.  S,  died  without  issue.     Held, 

VOL.  XXVII. 


that  she  took  the  funds  absolutely, 
and  that  the  gift  over  was  inopera- 
tive. Re  Andrew's  Will,  Page  608 

ACCOUNT. 
See  Executor. 
Infant. 

ACCUMULATION. 
•S^tf  Thellusson  Act. 

ACQUIESCENCE. 

See  Injunction. 

Railway,  1,2,  S,  4,  5. 

ACTION  AT  LAW. 
See  Delivery  up  of  Instruments. 
Legal  Right. 

ADMINISTRATION    AD 
LITEM. 
Administration  €ui  litem  held  suffi- 
cient to  represent  the  testator's 
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estates   in   a  suit  sf  fking  to  esta- 
blish a  specific  lien  on  l»ia  slmres 
in    a    company,    which  had    been 
possessed  by  the  DtfenJants  (his 
Scotch   executors    and    residuary 
legatees),  and   who  had   received  ' 
assets  more  than  sufTicienl  to  an- 
swer all   claims  on  the   testator's  ' 
estate.  AJac lean  y.  Davsson.  {So.  3.)  \ 
Page  369 

ADVANCEMENT. 
A  ^ower  of  advancement  for  putting 
or  placing  the  issue  of  the  mar- 
riage "  to  any  profession,  trade,  or 
business,  or  for  their  advancement 
in  life."  Held,  to  authorize  the 
payment  of  part  of  the  trust  funds 
to  a  daughter  on  her  marriage. 
Lloyd  V.  Cocker.  645 

See  Satisfaction. 

ADVOWSON. 

See  Will,  3. 

AFFIDAVIT  OF  SERVICE. 
An  affidavit  of  personal  service  of 
an  order  for  payment,  under  the 
Winding-up  Acts,  need  not  state 
where  the  service  was  effected. 
Re  Job.  Re  The  Nantle  Vale  Slate 
Company.  32 

AGENT. 

See  Policy. 

AGREEMENT. 

See  Consideration. 

ANNUITY. 
1.  Gtfl  of  annuity,  after  the  death  of 
ray  raother,  *'  or"  the  second  mar- 


riac^e,  death  or  forfeiture  of  mj 
wit'e.  The  mother  having  prede- 
ceased the  testator.  Held,  chat 
the  annuity  was  payable  from  the 
testator's  death,  and  that  '"or" 
could  not  be  read  "  and.'*  Hawki- 
fForlk  V.  Hawksnorik.  P^g^  ^ 

2.  Trustees,  who  had  a  power  to  sell 
and  mortgage  and  manage  and  re- 
ceive the  rents  of  an  esute,  were 
directed  to  pay  a  life  annuity,  oat 
of  the  rents  or  any  other  moneys 
held  by  them  upon  the  trusts. 
Held,  that  ''other  moneys"  re- 
ferred to  those  ejtudem  generis, 
and  that  the  annuity  was  payable 
out  of  income  only  and  not  out  of 
capital.   Clifford  v.  ArundelL     209 

3.  Under  a  trust,  by  sale  or  mort- 
gage, of  real  estate,  to  pay,  first, 
personal  debts,  and  secondly,  the 
mortgages  on  the  estate,  with  a 
direction  to  pay  an  annuity  to  A. 
until  the  mortgages  should  be  paid 
off..  Held,  that  the  annuity  was 
payable  until  both  the  personal 
debts  and  mortgages  bad  been 
satisfied.     Ih'id. 

4.  Bequest  of  Consols,  in  trust  to 
purchase  a  life  annuity  for  a  lady, 
to  be  held  for  her  separate  use 
without  power  of  anticipation; 
and  in  case  of  her  illness  or  in- 
capacity, the  testator  gave  the 
trustees  a  discretionary  power  as 
to  the  application  of  the  annuity, 
for  her  maintenance,  support  or 
otherwise  for  her  personal  benefit. 
The  legatee  being  unmarriedf 
Held,  that  she  was  entitled  to  a 
transfer  of  the  Consob.  Re 
Browne's  WilL  324 
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5.  When  the  corpu^of  an  estate  charged 
by  will  with  annuities  is  insuffi- 
cient to  pay  the  arrears,  it  will  be. 
divided  between  the  annuitants  in 
proportion  to  the  value  of  their  re- 
spective annuities.  If  all  the  an- 
nuitants be  living  at  the  period  of 
the  divisioHi  the  value  must  be 
ascertained  as  at  the  death  of  the 
testator.  If  they  be  all  dead,  the 
values  must  be  taken  to  be  the 
respective  amounts  of  arrears ; 
but  if  some  be  dead  and  others 
living,  the  value,  as  to  the  former, 
will  be  taken  at  the  amount  of 
their  arrears,  and  as  to  the  latter, 
at  the  amount  of  their  arrears 
added  to  the  calculated  value  of 
the  future  payments.  Todd  v. 
Bielby.  Page  35  S 

6.  A  testator  bequeathed  (p  his 
daughter  a  perpetual  annuity  of 
250L  a-year.  By  a  codicil,  he  di- 
rected that,  instead  of  the  money 
being  paid  to  her,  it  should  be 
paid  to  trustees  for  her,  and  he 
proceeded  thus  :  —  "  after  my 
daughter  C.'s  death,  I  give  the 
above  money  to  be  divided  as 
follows: — to  her  sister  Anna  M, 
1 00/.  a-year,  and  all  the  rest  to 
be  equally  divided  between  her 
other  brothers  and  sisters  or  their 
children."  All  her  brothers  and 
sisters  predeceased  C.  Held,  first, 
that  Anna  M.  was  entitled  to  a 
capital  sum  sufficient  to  produce 
100/.  a-year.  Secondly,  that  the 
grandchildren,  who  survived  their 
parents,  took  by  substitution ;  and 
thirdly,  that  they  took  per  stirpes, 
Timins  v.  Stackhause.  434 


APPORTIONMENT. 

See  Annuity,  5, 
Power,  1. 


BAILIFF. 

See  Infant. 

BANK. 

Under  the  7  &  S  Vict.  c.  32,  the 
right  of  a  country  bank  to  issue 
notes  belongs  beneficially,  on  the 
death  of  a  partner,  to  the  surviv- 
ing partner.  Smith  v.  Everett. 
Page  446 

BANKRUPTCY. 

By  a  marriage  settlement  a  rent- 
charge  out  of  the  husband's  pro- 
perty was  to  become  payable  to 
his  wife  if  he  mortgaged  it  of  be- 
came bankrupt.  He  mortgaged 
it  first  and  afterwards  became 
bankrupt.  Held,  that  a  valid  rent- 
charge  having  arisen  upon  the 
mortgage,  it  was  not  avoided  by  a 
subsequent  bankruptcy.  Brooke  v. 
Pearson,  181 

See  Lease. 


BASTARD. 

Bequests  to  illegitimate  children,  in 
esse,  will  take  effect  when  they  are 
appropriately  described :  but  a 
prospective  gift  to  future  illegiti- 
mate children  of  a  woman  is 
wholly  void.     Medworth  v.  Pope, 
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BEQUEST. 

See  Descendants. 
Furniture. 
Legacy,  2,  4. 
Legatees. 
Precatory  Trust. 
Vesting,  2. 
Will. 

BILL  OF  EXCHANGE. 
See  Donatio  mortis  Causa,  2. 

BONUS. 

1.  The  manager  of  a  chartered  com- 
pany bequeathed  ten  shares,  spe- 
cifically to  his  son.  After  the  tes- 
tator's death,  a  large  sum  was  re- 
covered by  the  company  from  his 
estate,  under  a  compromise  sanc- 
tioned by  the  Court,  in  respect  of 
the  testator's  defalcations.  The 
company  thereout  declared  a  large 
bonus.  Held,  that  such  bonus  did 
tiQt  belong  to  the  specific  legatee, 
but  that  it  formed  a  portion  of  the 
residue.      Maclaren   v.    Slainton. 

Page  460 

2.  A  testatrix  specifically  bequeathed 
her  Carton  Company's  shares  upon 
trust  to  pay,  yearly,  "  the  divi- 
dends, interest  and  proceeds"  to 
A,  B»  for  life,  with  remainders 
over.  She  died  on  the  39th  of 
May^  but  on  the  previous  26th  of 
Afory,  the  company  declared  a 
large  bonus  on  the  shares,  payable 
on  the  10th  of  June.  Held,  that 
the  bonus  did  not  pass  by  the  spe- 
cific bequest.     Lock  v.   Venalles, 

598 

BREACH  OF  TRUST. 
1.  A  testator  died  in  1834,  having 


directed  his  executors  and  trus- 
tees, "  so  soon  as  convenient  after 
his  decease,  to  sell**  his  freehold 
inn.  They  attempted  to  sell  in 
1836,  and  were  ofTered  900/., 
which  they  refused.  The  pro- 
perty became  greatly  depreciated 
by  a  railway  opened  in  1843,  and 
it  still  remained  onsold  in  1859. 
Held,  that  the  trustees  were  liable 
for  the  difference  between  900/. 
and  the  produce  of  a  present  sale. 
Fry  V.  Fry.  Page  144 

2.  The  testator,  as  lessee,  was  bound 
to  insure.  The  insurance  expired 
on  the  25th  of  March,  and  the  tes- 
tator died  on  the  27th,  without 
having  paid  the  premium.  The 
premium  was  not  paid  by  the 
executors,  and  the  house  was 
burnt  down  on  the  26ih  of  May, 
Held,  that  the  executors  were  not 
personally  liable  for  not  having 
kept  up  the  insurance.  Fry  ▼.  Fry. 

146 

3.  A,  B,f  one  of  the  two  trustees 
and  executors  of  a  will  resident  in 
London,  authorized  a  person  to 
get  in  three  mortgages  (part  of  the 
estate).  The  solicitor  forwarded 
the  deeds  of  reconveyance  to 
C.  D.f  the  other  trustee,  in  the 
country,  who  executed  and  re- 
turned them.  The  solicitor  re- 
ceived the  money  and  paid  it  to 
A,  B.  alone,  who  misapplied  it  :— 
Held,  that  C.  Z>.  was  liable  for  the 
amount.  Cornell  v.  Gatcombe.   568 

See  Director. 

Indemnity  Clause. 
Statute  of   Limitations,  1, 
«,3. 
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CANAL. 

1.  The  public  have  a  right  to  use 
steam  power  in  navigating  public 
canals,  provided  it  occasions  no 
more  than  the  ordinary  injury  to 
it.  Case  v.  The  Midland  Railway 
Company.  Page  247 

ft.  Experiments  directed  to  be  made 
by  a  civil  engineer  to  ascertain  the 
effect  of  steam  navigation  on  a 
canal.     Ibid, 

S.  Perpetual  injunction  granted  to 
restrain  a  canal  company  from 
preventing  the  Plaintiffs  using 
steam  power  on  their  canal;  the 
Plaintiffs  undertaking  not  to  ex- 
ceed a  speed  of  three  miles  an 
hour.     Ibid, 

CANCELLING  INSTRU- 
MENTS. 
See  Delivery    up    of     Instru- 
ments, 1. 

CAPITAL  AND  INCOME. 

See  Annuity,  2, 

CAPTAIN. 
See  Ship,  2,  3. 

CHAMBERS. 

The  costs  of  counsel  in  chambers  are 
always  understood  as  being  al- 
lowed, unless  the  contrary  is  ex- 
pressed. Greville  v.  Greville, 
(No.  2.)  596 

CHARGE  ON  REAL  ESTATE. 

When  a  testator  devises  his  real  es* 

tate  to  his  executors  and  directs 


them  to  pay  all  his  debts,  that  con- 
stitutes a  charge  on  the  real  es- 
tate, although  they  take  no  bene- 
ficial interest  in  it.  Hartland  v. 
MurrelL  Page  204 

See  Exoneration. 

Statute  of  Limitations,  4. 

CHARITABLE  TRUSTS  ACT. 
See  Endowment. 

CHARITY. 

1.  Principles  on  which  the  Court 
proceeds  in  settling  a  scheme  in 
charity  cases.  If  the  testator  has 
clearly  pointed  out  his  intentions, 
the  Court  is  bound  to  carry  them 
into  effect.  But  where  the  pro- 
perty is  devoted  to  charity  gene- 
rally, or  there  are  accretions  of  the 
charity  funds  not  specifically  dis- 
posed of,  or  where  the  particular 
charity  wholly  fails,  the  Court 
has  a  discretion.  Philpott  v.  St. 
George's  Hospital.  107 

2.  A  charity  was  founded  for  alms- 
houses for  poor  men  and  women 
*'  reduced  by  sickness,  misfortune 
or  infirmity.*'  Held,  that  this 
did  not  authorize  the  Court,  in 
settling  a  scheme,  to  sanction  the 
building  of  a  hospital  or  infirmary 
with  accommodation  for  the  alms- 
people.     Ibid. 

3.  A  testatrix  made  provision  for 
six  almsmen  and  for  other  chari- 
table objects,  and  she  gave  the 
residue  of  the  income  to  the  six 
almswomen.  The  income  having 
greatly  increased.  Held,  that  the 
almswomen  were  not  entitled   to 


en 
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the  sarplus  income,  as  the  effect 
would  be  to  defeat  the  intention, 
by  naaking  them  cease  to  be  alms- 
women.  Held,  also,  that  the  other 
objects  were  not  entitled  thereto, 
but  that  it  was  applicable  to  cha- 
rity generally,  and  that  the  foun- 
dation of  a  school  was  a  proper 
object  to  apply  it  to.  Be  A>htoHs 
Charity,  Page  115 

4.  A  scheme,  made  in  1855,  pro- 
vided, that  no  person  should  act 
as  trustee  of  the  charity  who 
should  hold  or  occupy  any  part  of 
the  charity  property.  At  that 
time,  one  of  the  trustees  held  a 
small  piece  of  charity  land,  under 
a  twenty-one  years'  lease  granted 
in  1847  by  poblic  tender.  Held, 
that  he  must  either  give  up  the 
lease  or  the  trusteeship.  Foord 
and  Others  ▼.  Baker.  103 

5.  The  master  of  a  charitable  foun- 
dation was  appointed  by  the  pre- 
sentation of  a  municipal  corpora- 
tion and  institution  by  the  bishop, 
who  was  the  visitor.  No  part  of 
the  charity  property  was  vested 
in  the  corporation.  Held,  that 
the  case  was  within  the  7l8t  sec- 
tion of  the  Municipal  Corporation 
Act  (5  &  6  mil.  4,  c.  76)  and 
trustees  of  such  right  were  ap- 
pointed under  it.  Be  The  Hun- 
tingdon Municipal  Charities.     214 

6.  Trustees  of  a  charity  authorized 
to  grant  building  leases  for  600 
years,  such  being  the  custom  of 
the  neighbourhood,  and  it  appear- 
ing beneficial.  In  re  Crosses 
Charity.  592 

7.  A  gift  of  a  legacy  to  be  divided 


"  between  twenty  aged  widows 
and    spinsters  of    the    parish    of 

P "  is  a  good  charitable  gift. 

Thompson  V.  Corby,  Page  649 

See  Endowment. 

mobtmaih. 

School. 

Statute  or  Limitations,  2, 3, 

CHILD. 
See  Class,  2. 

Descendants,  2. 
**  Issue  "  read  "  Children.** 

CLASS. 

1.  Bequest  of  100/.  each  to  the  two 
sisters,  and  his  omamenta  to  be 
equally  divided  amongst  the  un- 
married ones: — Held,  that  the 
class  of  unmarried  daughters  was 
to  be  ascertained  at  his  death. 
Biagrove  v.  Coore.  138 

2.  A  testator,  a  widower,  appointed 
a  trust  fund,  over  which  he  had 
an  exclusive  power  of  ap|K>iDt- 
ment,  in  favor  of  his  children,  "to 
be  equally  divided  among  my  sons, 
and  also  any  other  sum  of  money 
that  I  may  die  possessed  of."  He 
had  previously  named  all  his 
children.  Held,  that  the  sons 
took  as  a  class,  and  that  those 
who  survived  the  testator  were 
entitled  to  the  whole  fund,  /i/s- 
roy  V.  The  Duke  of  Bichmond. 
(No.  1.)  186 

3.  A  testator,  having  five  daughters, 
gave  a  legacy  to  one  and  the  resi- 
due to  the  remaining  four  (by 
name)  "and  their  issue/'  but  he 
afterwards  directed,  that  any  sub- 
sequent-born daughters  and  their 
issue  should  be  entitled  to  equal 
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shares  with  the  four  daughters. 
One  of  the  four  died  without  issue 
in  the  life  of  the  testator.  Held, 
that  there  was  no  intestacy,  that 
the  daughters  took  as  a  class,  and 
that  those  who  survived  took  ab- 
solutely. Re  Slanhope^s  Trusts, 
Page  201 
See  Per  Capita. 

CODICIL. 
See  Referential  Trusts. 

COiMPANY. 

See  Contributory. 
Director. 

Official  Manager. 
Public  Company. 
Stockbroker. 

CONDUCT  OF  SALE. 

Ordinarily,  the  conduct  of  a  sale  di- 
rected by  the  Court  is  committed 
to  the  Plaintiff;  but  when  it  ap- 
pears for  the  benefit  of  the  parties, 
it  will  be  given  to  a  Defendant. 
This  right  does  not,  however,  de- 
pend on  the  extent  of  the  interest 
of  the  parties  in  the  property. 
Knott  V.  Cottee.    (No.  4.)  33 

CONSIDERATION. 

Upon  the  eve  of  a  sale  by  the  sheriff, 
A.  B,  (a  stranger)  agreed  to  gua- 
rantee the  judgment  debts,  upon 
the  judgment  creditor  **  consenting 
to  postpone  the  sale  under  the 
execution.*'  It  turned  out  that  the 
consent  of  another  party  was  ne- 
cessary in  order  to  prevent  the 
sale,  and  in  consequence  the  sale 
took  place.  A,  B,  gave  notice, 
that  the  consideration  having  failed, 


the  guarantee  was  at  an  end  :^ 
Held,  that  A.  B.  was  not  liable 
under  the  guarantee.  Cooper  v, 
Joel,  Page  313 

CONSTRUCTION. 

See  Bankruptcy. 
Statute. 
Will. 

CONTINGENT  GIFT. 
See  Vesting,  3. 

CONTRIBUTION. 

See  Costs,  3. 

CONTRIBUTORY. 

The  shares  of  a  company  were  trans- 
ferable by  delivery.  After  the 
company  was  in  difficulties  and  a 
few  days  before  an  order  was  made 
to  wind  it  up,  a  shareholder  trans- 
ferred his  shares  to  his  foreman. 
The  Court,  thinking  that  the  trans-  * 
fer  was  not  bond  fide ^  Held  that 
it  was  inoperative,  and  that  the 
transferror  was  a  contributory.  In 
re  the  Mexican  and  South  Ameri' 
can  Mining  Company,  Lund's  Case. 

4C5 

COPYHOLDS. 

1.  Copyholds  held  to  pass  under  a 
will  by  the  words  "  moneys,  pro- 
perty and  effects,"  aided  by  the 
context.  Streatfeild  v.  Cooper,  338 

2.  A  will  commenced  with  a  state- 
ment that  it  was  a  disposition  of 
the  testatrix's  "  estates,  property 
and  effects."  The  testatrix  then 
gave  and  *'  bequeathed"  her  '*  mo- 
neys, property  and  effects"  to  her 
daughters,  with  an  ultimate  lirni* 
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tadoo  to  her  own  next  of  kin.  T^e  \ 
diapositioa    poinceii    to    personal  i 
estate,   there  was  a  directioa   to  > 
inTesty   the   worda   "•Jevtse"   and  , 
*"  heirs'*  were  not   used,  and   the 
expressions    "  legacr,"     **  capital 
and  principal**  were  applied  to  the 
gift.    There  being  a  trust  for  con* 
Tersioo  :  —  Held,  that   copyholds 
passed  under  the  gift  to  the  chil> 
dren.     Streatftild  t.  Cooper, 

Page  353 

COPYRIGHT. 

The  Defendant  was  one  of  the  ' 
proprietors  and  the  editor  of  a 
weekly  periodical,  called  Z/onje-  < 
koid  ffords : — Held,  on  a  dissola- 
tioD  of  the  partnership^  that  he 
was  not  justi6ed  in  advertising  that 
the  publication  would  be  discon- 
tinued ;  for  that  the  right  to  use 
the  name  must  be  sold  for  the 
bene6t  of  all  the  partners,  it  being 
part  of  the  partnership  assets.  But 
held,  that  he  might  advertise  the 
discontinuance  of  the  publication 
as  r^arded  himself.  Bradbmry 
V.  Dickens.  53 

CORPUS. 
See  Annuity,  2,  5. 
Power  of  Sale,  1 . 

COSTS. 
1.  A  defendant  having,  pendente  llte^ 
ofiered  to  pay  all  that  was  ulti- 
mately found  due  from  him,  the 
Plaintiflf  was  ordered  to  pay  all  the 
subsequent  costs  of  suit.  Remnant 
V.  Hood.  74 


2.  The  sum  of  SQOL  only  was  re* 
covered  in  a  suit : — Held,  never- 
theless, that  the  costs  were  not 
taxable  upon  the  low«r  scale,  the 
oVject  of  the  suit  not  being  limited 
to  the  recovery  of  that  sum.  Gnrna 
Y.  Harrison.     (No.  2.)     Page  198 

3.  Two  trustees  (A,  and  BS)  were 
ordered  to  pay  a  sum  of  money 
into  Court,  this  was  paid  by  J, 
alone.  They  bad  severed  in  their 
defences  and  obtained  bnt  one  set 
of  costs.  B.*s  share  of  the  costs 
was  ordered  to  be  paid  to  ^.  by 
way  of  contribution.  Primce  v. 
Hint.    {So.  2.)  345 

4.  The  costs  on  the  allowance  of  ex- 
ceptions for  insufiBciency  may  be 
made  payable  immediately.  Thomas 
T.  Rawiings.  375 

5.  The  costs  of  all  parties  were,  in 
18o7,  ordered  to  be  taxed  and 
paid  out  of  a  fund  in  Court,  and 
the  residue  was  directed  to  be  paid 
to  the  parties  entitled.  Solicitors, 
who  had  acted  for  scMne  Defend- 
ants down  to  1 840,  had  no  notice 
of  the  order,  and  their  costs  had 
been  omitted  in  the  taxation.  Upon 
their  petition,  these  costs  were  or- 
dered to  be  taxed  and  paid  by  the 
parties  to  whom  the  residue  of  the 
fund  had  been  paid  over,  ^rsi- 
strong  v.  Storer.    (No.  2.)        471 

6.  Costs  of  a  special  case  held  pay- 
able by  the  Defendant.  Sa^  v. 
Heape.  558 

7.  The  costs  of  counsel  in  Chambers 
are  always  understood  as  being 
allowed,  unless  the  contrary  is 
expressed.  Oreville  v.  Grenilie. 
(No.  2.)  596 
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8.  The  Court  does  not  compel  per- 
sons who  have  different  shares  in 
an  estate  to  appear  by  the  same 
solicitor  because  their  interests,  as 
regards  their  opposition  to  the 
claim  of  the  Plaintiff*,  are  identical. 
Therefore,  the  bill  being  dismissed 
with  costs,  each  of  such  persons 
gets  his  separate  costs.  But  a 
trustee  and  his  cettui  que  trust  gets 
but  one  set  of  costs  between  them  ; 
and  so  the  person  entitled  to  a 
share  and  all  his  incumbrancers 
have  but  one  set  of  costs,  which  is 
payable  to  the  first  incumbrancer. 
Remnant  v.  Hood,  (No.  2.) 
Page  613 
9  Subsequent  costs,  in  a  partition 
suit,  ordered  to  be  borne  by  the 
parties  according  to  tlie  value  of 
their  respective  shares.  Eilon  v. 
EUon.   (No.  1.)  632 

See  Issue  at  Law,  3. 

Official  Manaobr. 

Staying  Proc£edino8. 

Taxation. 

Trustee  Relief  Act. 

COVENANT  FOR  TITLE. 
j1,  sold  some  building  land  to  fi.,and 
he  covenanted  for  title.  After 
some  houses  had  been  built  on  the 
land,  the  purchaser  was  evicted : — 
Held,  that  the  purchaser  was  en- 
titled to  recover  upon  the  cove- 
nants, not  only  the  value  of  the 
land,  but  also  that  of  the  houses 
subsequently  built  thereon.  Bunny 
v.  Hopkinton,  565 

COVENANT  TO  PAY. 
See  Mortgage,  ft,  3. 


DAMAGES. 
In  a  case  where  the  Court  has  no 
jurisdiction  to  grant  a  specific  per- 
formance of  a  contract,  it  has  no 
jurisdiction,  under  the  21  &  22 
Vict.  c.  27,  to  award  and  assess 
damages  for  its  non-performance. 
Rogers  v.  Challis,  Page  1 75 

See  Covenant  for  Title. 

DEBENTURE. 
Railway  debentures  were  granted,  by 
which  the  "undertaking,  and  all 
tolls  and  sums  of  money  arising  by 
virtue  of  the  act,  and  all  estate, 
right  and  interest  of  the  company," 
were  assigned  to  the  debenture 
creditors.  Other  creditors  subse- 
quently obtained  judgments  against 
the  company,  and  afterwards,  by 
authority  of  an  act  of  parliament, 
the  railway  was  sold,  and  the  pur- 
chase-money paid  into  Court  :— 
Held,  that  the  debentures,  being 
prior  in  date,  had  priority  over  the 
judgments  as  against  the  purchase- 
money.  Furness  v.  The  Caterham 
Railway  Company,  358 

DEBTS. 
See  Charge  on  Real  Estate. 
Power  of  Sale,  2. 

DECLARATION  OF  TRUST. 
A,  and  fi.  were  trustees  of  a  will, 
and  they  and  the  widow  were  the 
executors.  The  widow,  previous 
to  her  second  marriage,  transferred 
a  sum  standing  in  her  sole  name  to 
A,  and  i?.,  upon  certain  trusts 
agreed  on  between  her  and  her 
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second  husband.  After  the  mar- 
riage, the  trustees  of  A.  and  B, 
declared  the  trusts  accordingly. 
The  fund  was  part  of  the  testator's 
assets,  but  the  second  husband  had 
no  notice  of  that  fact: — Held,  that 
A.  and  B,  held  it  on  the  trusts  of 
the  settlement,  and  not  those  of 
the  will.    Cooper  v.  fVormald, 

Page  266 

DEED. 
See  Bankruptcy. 
Partitiok. 

DEFENDANT  OUT  OF  JURIS- 
DICTION. 

The  4  &  5  Will.  4.  c.  82,  s.  2,  is 
superseded  by  the  31  st  General 
Order  of  1845,  and  therefore,  un- 
less the  defendant  has  been  in  the 
jurisdiction  within  two  years  before 
the  bill  filed,  the  Court  cannot,  by 
way  of  substitution  for  the  ordinary 
service  of  process,  direct  notice  in 
the  Gazette,     Thurlow  v.  freeby, 

624 
See  Service  Abroad. 

DELIVERY  UP  OF  INSTRU- 
MENTS. 

1.  Principles  on  which  Courts  of 
Equity  proceed,  in  ordering  the  de- 
livery up  of  instruments  on  which 
actions  at  law  may  be  brought. 
Cooper  V.  Joel,  313 

<S.  A  written  guarantee  was  given  for 
moneys  payable  by  instalments; 
though  invalid,  there  was  no  in- 
validity on  the  face  of  it.  In  an 
action  for  the  first  instalment,  the 


plaintiffs  were  non  proi^d.  HeM, 
that  although  there  was  a  legal  de- 
fence, the  instrument,  ouoht  to 
be  cancelled,  on  the  ground  that 
future  actions  were  contemplated, 
and  that  the  future  defence  might 
fail  from  the  loss  of  evidence. 
Cooper  V.  JoeL  Page  313 

DEMONSTRATIVE  LEGACY. 
See  Spbcific  Leo  act,  2* 

DEMURRER. 
See  Admin  isTRATioK  ad  litem. 
Pleading. 

DESCENDANTS. 

1.  Bequest  to  each  of  ^.'f  sisters  and 
brothers,  or  to  such  of  them  as 
may  be  living  at  the  time  of  my 
decease,  in  case  of  those  who  may 
not  be  in  existence  at  my  death,  to 
go  to  their  respective  descendants. 
Held,  that  the  descendants  of  a 
sister  who  was  dead  at  the  date  of 
the  will  were  excluded.  Smith  v. 
Pepper,  86 

ft.  Bequest  to  *'  descendants  "  of  A,^ 
"  in  such  proportions  as  each  may 
be  entitled  "  under  the  statute  of 
distributions.  Held,  that  a  child 
of  A,  took  in  exclusion  of  grand- 
children.    Smith  V.  Pepper,       86 

DEVISE. 
A  testator  gave  and  bequeathed  the 
*'  residue  of  his  estate,  afler  taking 
out  1,000/.,''  to  his  uncle.  Held, 
that  the  residuary  real  and  per- 
sonal estate  passed,  the  testator 
having  previously  made  pecuniary 
gifts  out   of  **  his   freehold    and 
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personal  estate.'*     Hawkmorth  v. 
Hanfkiworth.  Page  1 

See  C0PTHOLD8. 

DIRECTOR. 

1 .  The  directors  of  a  loan  company 
were  empowered  to  borrow  money, 
but  dicectors  "  who  were  con- 
cerned in  or  participated  in  the 
profits  of  any  contract  with  the 
company''  vacated  their  offices. 
The  chairman  lent  money  to  the 
company  at  high  interest,  which 
was  afterwards  lent  out  at  a 
profit : — Held,  that  this  was  war- 
ranted by  the  rules.  Bluck  v. 
Mallalue.  398 

2.  Discounting  the  bills  of  a  director 
is  a  lending  of  money  within  a 
clause  prohibiting  loans  to  share- 
holders.    Ibid* 

See  Specific  Performance,  2. 

DISCOVERY. 

See  Priyileob. 

Production   op    Documekts, 
1,  2,  3,  4. 

DISMISSAL  FOR  WANT  OF 
PROSECUTION. 
After  a  winding-up  order,  the  name 
of  the  official  manager  had  been 
substituted  for  that  of  three  mem- 
bers, who  sued  on  behalf  of  them- 
selvei  and  the  other  members.  A 
motion  was  subsequently  made  by 
the  Defendant  to  dismiss  for  want 
of  prosecution.  The  order  was 
mitde,  with  costs  to  be  paid  by  the 
PlaintifTs,  and  not  by  the  official 
manager,  who  had  not  adopted  the 
suit.    CaUwiUv.  Ernest.  (No.  18.) 

42 
See  Stating  Pboorbdinos. 


DISSOLUTION. 

See  Copyright. 
Partnership. 

DONATIO  MORTIS  CAUSA. 

1.  A  promissory  note,  payable  to 
order,  may  be  the  subject  of  a 
donatio  mortii  camd,  and  will  pass 
thereby,  though  unindorsed.  Veal 
▼.  Feal.  Page  803 

2,  The  gift  of  bills  of  exchange 
payable  to  the  donor  or  order,  by 
way  of  a  donatio  mortis  cawsdt  sup- 
ported.   Rankin  v.  IVegnelin.  309 


ECCLESIASTICAL  LEASE. 
See  Specific  Performance,  4. 

EJUSDEM  GENERIS. 
See  Annuity,  2. 

ELECTION. 
A  testator  had  an  exclusive  power 
of  appointment  over  an  estate  to 
his  children  and  grandchildreni 
and  an  exclusive  power  to  ap- 
point a  fund  amongst  his  chil- 
dren only.  He  appointed  the 
estate  to  some  of  his  children^  and 
the  fund  to  his  children  and  to  a 
grandchild  (who  was  not  an  ob- 
ject) : — Held,  that  this  was  not  a 
case  of  election,  and  that  the  chil- 
dren were  not  compellable  to  elect 
either  to  give  effect  to  the  appoint- 
ment of  the  fund  to  the  grand- 
child, or  reject  the  benefits  ap- 
pointed under  the  first  power.  In 
re  Fowler's  Trust.  362 

See  Specific  Performance,  3. 
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FAILURE  OF  CONSIDERA- 

TION. 

See  Consideration. 

FORFEITURE. 

See  Bankruptcy. 

FRAUD. 

See  Purchase-money. 

.  Solicitor  and  Client,  2,  d. 

FREIGHT. 
See  Ship,  1. 

FURNITURE. 
A  testator  directed  his  furniture  in 
Gloucester  Square  to  be  applied  in 
payment  of  his  debts,  and  in  a 
subsequent  part  of  his  will,  he 
bequeathed  his  furniture  in  Eng^ 
land  to  his  sisters.  The  testator 
removed  the  furniture  in  Gloucester 
Square  to  another  residence:  — 
Held,  that  it  did  not  pass  to  his 
sisters.  Blftgrovev.Coore.VagelSS 


GENERAL  ORDER  (SIst  of 
1845). 
See  Defendant  out  of  Jurisdic- 
tion. 

GLEBE. 
See  Specific  Performance,  4. 

GOODWILL. 
1.  The  goodwill  in  a  partnership 
business  does  not,  on  the  death  of 
one  partner,  survive  beneficially  to 
the  others  ;  when  it  has  any  value, 
a  due  proportion  belongs  to  the 
estate  of  the  deceased  partner,  but 


the  surviving  partner  has  still  the 
right  to  carry  on  the  same  busi- 
ness and  at  the  same  place. 
Smith  V.  Everett.  Page  446 

2.  After  the  decease  of  one  of  two 
partners  in  a  bank,  the  survivor 
sold  the  business  for  10,000/. 
Held,  that  the  estate  of  the  de- 
ceased was  entitled  to  a  share  of 
so  much  of  the  10,000/.  as  was 
attributable  to  the  goodwill,  and 
special  inquiries  were  directed  to 
ascertain  the  value,  having  regard 
to  the  fact,  fitst,  that  the  partner- 
ship premises  belonged  to  the  sur- 
vivor ;  secondly,  that  he  had  still 
the  right  to  carry  on  the  same 
business  in  the  same  locality  ;  and 
thirdly^  that  the  sole  right  of  issu- 
ing notes,  under  the  7  &  8  Vict. 
c.  32,  belonged  to  him.     Ibid, 

S,  Form  of  decree  in  Cook  v.  Col' 
Ungridge  {Jacob,  607)|  containing 
a  declaration  of  the  rights  of  sur- 
viving partners  to  carry  on  the 
same  trade,  af\er  the  sale  of  the 
partnership  premises  and  business ; 
but  that,  notwithstanding  this,  the 
chance  of  a  purchaser  of  the  part- 
nership property  to  retain  the  old 
customers  could,  not  be  treated,  as 
of  no  speculative  value.  Cook  v. 
Collingridge,  456 

GRANDCHILD. 

See  Descendants,  2, 

GUARANTEE. 
See  Delivery  up  of  Instruments,  2. 

GUARDIAN  AD  LITEM. 
1.  A  guardian  ad  litem  must  be  ap- 
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pointed  to  infants  who  are  served 
with  petitions,  intituled  *'  in  mat- 
ters" and  not  in  causes.  In  re 
Barrington.  Page  272 

2.  An  order  of  course  for  the  appoint- 
ment of  such  a  guardian  ad  litem 
may  be  obtained  as  of  course. 
Ibid. 


HEIR  AND  EXECUTOR. 
See  Timber,  1. 

HEIR  AT  LAW. 
See  Issue  at  Law,  1,  5, 

HUSBAND. 
A  testator  referred  to  his  five 
daughters  as  the  wives  of  five 
persons  he  named,  and  he  gave 
]ife  interests  in  separate  legacies 
to  his  five  daughters,  and  after- 
wards to  their  respective  husbands. 
Held,  that  the  latter  gifl  was  con- 
fined to  their  then  existing  hus- 
bands.    Franks  v.  Brooker,      635 

HUSBAND  AND  WIFE. 
See  Husband. 

Wife. 


ILLEGITIMATE  CHILDREN. 
See  Bastard. 

IMPLICATION. 

See  Will,  I. 

INDEMNITY  CLAUSE. 
The  trustee  indemnity  clause   does 
not  exonerate  a  trustee  from  the 


consequences  of  a  breach  of  trust. 
Brumridge  v.  Brumridge.     Page  5 

INFANT. 
The  Plaintiff's  mother  and  the  De- 
fendant were  tenants  in  common 
in  fee.  She  died  in  1851,  and  her 
interest  descended  on  the  Plain- 
tiff, her  heir  (then  an  infant). 
The  Defendant,,  who  had  previ- 
ously occupied  the  estate,  con- 
tinued in  possession  and  thence- 
forward excluded  the  Plaintiff. 
The  Plaintiff  attained  twenty-one 
in  1857.  Held,  that  the  Defend- 
ant was  accountable  to  the  Plain- 
tiff for  the  whole  period^  and 
ought  to  be  charged  with  an  occu- 
pation rent.  Fascoe  v.  Sman,    508 

INJUNCTION. 

1.  Though  A.  may  be  disentitled, 
by  acquiescence,  to  ^  injunction 
to  stop  B.*s  manufactory,  which  is 
noxious  to  the  neighbourhood,  yet 
it  does  not  consequently  follow 
that  B.  is  entitled  to  an  injunction 
to  prevent  A,*s  recovering  da- 
mages at  law.  Equity  may  leave 
both  parties  to  their  legal  rights. 
Bankart  v.  Houghton.  425 

2.  Acquiescence  in  the  erection  of 
noxious  works,  while  they  pro- 
duce little  injury,  does  not  war- 
.rant  the  subsequent  extension  of 
tthem  to  an  extent  productive  of 
great  damage.     Ibid. 

8.  Injunction  to  prevent,  on  the 
ground  of  acquiescence,  a  party 
injured  by  copperworks  from  en- 
forcing ^  judgment  recovered  by 
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him  for  damages  at  law  refused 
with  costs.  Bankart  v.  Hough- 
ton, Page  425 
See  Canal. 

Copyright. 

Timber,  2. 

INSUFFICIENCY. 
See  Privilege. 

INSURANCE. 
See  Breach  of  Trust,  2. 
Policy. 

INTEREST. 
Bequest  of  1,000/.,  the  'interest" 
for  A.  for  life,  with  power  to  dis- 
pose of  the  '*  principal"  to  lier 
children  by  will,  and  if  no  will, 
then  "the  said  legacy"  to  go  to 
her  children  "  at  twenty-one  years 
of  age."  A,  died  in  1840,  and 
her  only  child  attained  twenty- 
one  in  1858.  Held,  that  he  was 
entitled  to  the  intermediate  inte- 
rest on  the  legacy.  Thrutton  v. 
Amtey,  835 

INTESTACY. 

See  Class,  3. 

ISSUE  AT  LAW. 

!•  Heir  at  law  refused  a  second 
issue  to  try  the  validity  of  a  will 
by  which  he  was  disinherited. 
Swinfen  v.  Swinfen,  148 

2.  The  rules  respecting  new  trials 
are  less  stringent  in  equity  than 
they  are  at  law,  and  the  practice 
here  has  always  been,  not  to  con- 
sider whether  there  was  evidence 
whidi  would  support  the  finding 
of  the  jury,  and  in  that  case  to 
refuse  a  new  trial,  but  the  course 


in  courts  of  equity  has  been,  to 
consider  whether,  having  regard 
to  the  entire  subject  matter  and  to 
the  whole  of  the  evidence  given 
at  or  before  the  trial,  and  what 
has  since  become  known,  the 
Court  is  satisfied  that  full  and 
complete  justice  has  been  done  be- 
tween the  parties,  and  that  no  fur- 
ther investigation  is  necessary  for 
the  purpose  of  attaining  that  end, 
and  unless  it  is  so  satisfied,  the 
Court  requires  that  the  matter 
shall  be  again  tested  by  an  exami- 
nation before  a  jury,  with  such 
directions  and  modification  as  it 
may  consider  desirable  for  the 
fair,  thorough  and  impartial  sift- 
ing of  the  whole  matter.  Swinfen 
V.  Swinfen.  Page  148 

8.  Heir  at  law  ordered  to  pay  the 
costs  of  an  issue  to  try  the  vali- 
dity of  the  will,  in  which  he  had 
failed.     Ibid, 
See  Legal  Right. 

"ISSUE,"  read  '« CHILDREN.*' 
The  word  "  issue"  was  used  in  a  will 
on  several  occasions  as  equivalent 
to  "  children,"  and  the  issue  were, 
in  some  instances,  spoken  of  in 
reference  to  their  "  parent."  Held, 
that  "  issue"  must  receive  the  same 
construction  throughout  the  will. 
Rhodes  V.  Rhodes.  418 


JOINT  TENANCY. 

See  Sui^vivorship. 

JUDGMENT. 
See  Debenture. 


682 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


LACHES. 
See  Ship,  1. 

LANDLORD  AND  TENANT. 
See  Specific  Pbkfoem amce,  1 . 

LANDS  CLAUSES  ACT. 

1.  A  railway,  having  severed  the 
arable  lands  from  the  fiirm  build- 
ings: Held,  that  the  compen- 
sation-inoney  mi^ht  be  applied, 
under  the  Lands  Clauses  Act,  in 
the  erection  of  new  farm  build- 
ings ;  but  that  the  company  were 
not  bound  to  pay  the  costs  of  ob- 
taining the  necessary  orders  for 
that  purpose.  Re  the  Oxford^  S^c, 
Railway  Company.  Page  571 

2.  The  words  *'  any  of  the  purposes 
aforesaid**  used  in  the  80th  section 
of  the  Lands  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  18)  are  confined 
to  the  purposes  mentioned  in  that 
clause,  and  do  not  extend  to  those 
*'  purposes*'  mentioned  in  the  pre- 
vious part  of  the  act.     Ibid. 

See  Railway. 

LAPSE. 
See  Class,  2,  8. 

LEASE. 
Under  an  executory  agreement  to 
grant  a  lease  of  an  hotel,  with  ge- 
neral and  usual  covenants,  it  was 
heldt  under  the  circumstances, 
that  the  lease  ought  to  contain  a 
power  of  re-entry  on  the  lessee's 
becoming  bankrupt  or  taking  the 
benefit  of  the  Insolvent  Act. 
Haines  v.  Burnett.  500 

See  Charity,  6. 

Power  to  Lease. 

Renewal. 

Specific  Performance,  1 , 8, 4. 


LEGACY. 

1.  A  testator  said — ^*  I  leave  my 
wife  200/.  to  dispose  of  as  she 
may  think  proper,  and  the  interest 
of  the  residue  of  my  property,  viz. 
the  sum  of  454^  9s.  9d.  for  life." 
He  subsequently  stated  that  he 
had  200/.  in  the  savings  bank,  and 
454/.  9s.  9d.  and  80/.  in  addition 
in  another  bank.  His  property 
consisted  of  the  454/.  9f .  9d.  and 
80/.  and  some  furniture,  and  there 
was  in  the  savings  bank  a  sum  of 
200/.  in  his  wife's  name,  being 
part  of  her  separate  estate :  Held, 
that  this  latter  sum  was  the  200/. 
referred  to  in  the  will.  Hesketh 
V.  Magentus.  Page  895 

2.  By  his  will,  the  testator  gave  a 
legacy  *'  equally  between  my  bro- 
thers and  sisters  now  living  ;*'  and 
he  directed  that  their  shares  should 
not  lapse  by  their  deaths  in  his 
lifetime,  but  should  go  to  their 
executors.  By  a  codicil  of  the 
same  date,  he  bequeathed  another 
legacy  "  between  my  brothers  and 
sisters  in  like  manner  as  I  have 
directed  by  my  will.*'  Held,  that 
the  class  mentioned  in  the  codicil 
were  not  the  same  as  that  in  the 
will;  that  the '* manner"  referred 
to  the  mode  in  which  the  class 
were  to  take,  and  not  to  the  class 
itself,  and  consequently  that  the 
representatives  of  a  sister  who 
predeceased  the  testator  took  no 
interest  in  the  second  legacy.  Re 
Wilder' s  Trusts.  418 

8.  A  testator  bequeathed  the  income 
of  his  residue  to  his  widow  for 
life,  but  desired  "  that  in  case  any« 
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thing  should  occur  that  her  income 
is  not  sufficient,  she  shall  be  at 
liberty  to  go  to  the  principal." 
He  gave  the  residue  to  his  bro- 
thers. The  residjie  only  produced 
SOL  a-year,  and  the  widow  claimed 
the  whole  capital.  Held,  that  she 
was  only  entitled  to  so  much  of 
the  capital  as,  with  the  income, 
would  afford  her  a  maintenance 
suitable  to  her  station  in  life.  Re 
Pedrours  mil.  Page  588 

4.  A  testator  referring  to  his  daugh- 
ter in  his  will  said,  '*  should  she 
follow  the  paths  of  virtue  and 
obedience  to  the  wishes  of  my 
dear  wife  and  my  executors,  they 
may  give  her,  by  instalments  when 
they  think  proper,  the  sum  of 
200/."  The  executors  disclaimed. 
Held,  that  the  daughter  was  en- 
titled to  the  payment  of  200/. 
Maud  v.  Maud,  615 

See  Will  and  the  References. 

LEGACY  DUTY. 
A  specific  fund  was  bequeathed  for 
payment  of  debts.  A  claim  being 
made  in  respect  of  a  debt  barred 
by  the  statute,  the  administrator 
offered  1,150/.  as  the  price  to  be 
paid  for  a  release  of  all  claims. 
Legacy  duty  was  claimed  on  this 
account.  Held,  that  it  must  be 
borne  by  the  administrator,  and 
not  by  the  creditor.  Greville  v, 
GrevUle.  (No.  2.)  596 

LEGAL  RIGHT. 
liVhere  a  case  stands  over  in  order 
that  a  party  may  proceed  at  law, 

TOt.  XXYII. 


and  he  neglects  to  do  so,  the  Court 
treats  the  case  as  if  the  legal  right 
had  been  decided  against  him. 
Cooper  V.  Joel.  Page  313 


LEGATEE. 

1.  A  testator  devised  an  estate  to  one 
for  life,  and  afterwards  to  be  sold, 
and  the  proceeds  equally  divided 
between  "  his  surviving  nephews 
and  nieces."  He  had,  in  another 
part  of  his  will,  designated  ^.  and 
B.,  (who  were  really  his  great  ne- 
phew and  great  niece,)  as  his  ne- 
phews and  nieces.  Held,  that  /i. 
and  B.  did  not  participate  in  the 
proceeds.     Thompson  v.  Robinson. 

486 

2.  A  testatrix,  af\er  referring  to  a 
debt  due  from  her  to  a  partnership 
of  A,  and  B.  deceased,  bequeathed 
a  fund  "  upon  trust  to  pay  and  di- 
vide the  produce  of  such  stock  to 
and  for  the  benefit  of  their  respec- 
tive estates."  A.  and  B.  were  not 
partners,  but  one  was  the  succes- 
sor of  the  other.  The  sum  of 
4,517/.  was  claimed  by  A.,  and 
197/.  by  B.  against  the  testatrix's 
estate.  Held,  that  the  fund  was 
divisible  between  their  estate 
equally,  and  not  in  proportion  to 
the  debts  due  to  A.  and  B.  re- 
spectively. Greoille  v.  Greville. 
(No.  1.)  594 

See  Bastard. 

Extrinsic  Evidence. 

Husband. 

Wife. 

Y  T 
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LIEN   FOR   PURCHASE- 
MONEY. 
See  Purchase -MONEY. 

LUNACY. 

See  Partnership,  1. 


MARRIAGE  SETTLEMENT. 

Wliere,  prior  to  a  marriage,  ,tlie 
parties  transfer  a  fund  to  trustees 
upon  trusts  agreed  on  by  parol 
only,  and  the  instrument  declaring 
the  same  trusts  is  executed  after 
the  marriage,  it  is  perfectly  valid 
as  an  instrument  for  valuable  con- 
sideration.    Cooper  V.  Wormald. 

Page  2C6 
See  Declaration  of  Trust. 
Parent  and  Child. 

MIDDLESEX  REGISTRY. 
An  agreement  to  mortgage  a  Mid- 
diesex  property  does  not  come 
within  the  Registry  Act ;  there- 
fore, where  the  owner  of  prcrperty 
in  that  county  had  first  mortgaged 
to  ^.,  and  then  agreed  to  mort- 
gage to  B.t  and  had  subsequently 
mortgaged  to  C,  and  C.  had  re- 
gistered, and  B,  had  not.  Held, 
that  C,  had  not  obtained  priority 
over  B.  Wright  v.  StanJUld.  8 
See  Registration. 

MINES. 
See  Power  to  Lease. 

MORTGAGE. 
1.  A  Court  of  Equity  will  not  decree 


the  specific  performance  of  a  con- 
tract to  borrow  a  sum  of  money 
on  mortgage.     Rogere  v.  Challu, 
Page  175 

£.  If  a  mortgagee  so  deals  with  the 
mortgaged  estate  as  to  render  it 
impossible  for  him  to  restore  it  on 
full  payment,  this  Court  will  pre- 
vent his  suing  at  law  to  recover 
the  mortgage  money.  Palmer  v. 
Hendrie.  849 

S.  A  mortgagor  having  transferred 
the  equity  of  redemption,  the 
transferees  and  mortgagee  joined 
in  a  partial  alienation  of  the  pro- 
perty, but  the  money  was  received 
by  the  transferees  alone.  Held, 
that  the  mortgagee  could  not  after- 
wards sue  the  mortgagor  on  his 
covenant  to  pay.  Ibid. 
See  Middlesex  Reoistrt. 
Registration. 


MORTMAIN. 

1.  Bequest  to  a  charity  of  shares  b 
the  Rhymney  Iron  Company^  which 
manufactured  iron  obtained  from 
its  own  estates.  Held  void  under 
the  Statute  of  Mortmain.  Morris 
v.  Glynn.  218 

2.  The  question  whether  the  shares 
in  a  company  can  be  bequeathed 
to  a  charity  depends  on  whether 
the  substantial  object  of  the  com- 
pany is  or  is  not  a  dealing  with 
land,  and  whether  the  land  held 
by  it  is  or  is  not  merely  ancillary 
to  a  trading  independent  of  land. 
Ibid. 

See  Charity. 
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MUNICIPAL  CORPORATION 

ACT. 

See  Charity,  5. 


NEPHEW. 

See  Leo  AT  BE,  I. 
Will,  1. 

NEXT  PRESENTATION. 

See  Will,  3. 

NEW  TRIAL. 
See  Issue  at  Law. 

NOTICE. 
See  Ship,  1. 

NUISANCE. 
See  Injunction^  2. 


OFFICIAL  MANAGER. 
A  suit  was  instituted  by  three  mem- 
bers of  a  Freehold  Land  Society, 
on  behalf,  &c.,  against  another 
member.  The  society  was  after- 
wards ordered  to  be  wound  up ; 
and  on  the  application  of  the  three 
Plaintiffs,  the  name  of  the  official 
manager  was  substituted  as  Plain- 
tiff. The  Judge  would  not  allow 
the  official  manager  to  prosecute 
the  suit,  who  then  moved  to  stay 
proceedings  therein,  on  such  terms 
as  the  Court  should  think  fit.  The 
motion  was  refused  with  costs,  to 
be  paid  by  the  official  manager 


personally.      Caldwell  v.  Ernest, 
(No.  1.)  Page  39 

See  Dismissal  for  want  of  Pro- 
secution. 

•«0R,"   READ  "AND." 

See  Annuity,  1. 


PARENT. 

See  **  Issue,"  read  '*  Children." 

PARENT  AND  CHILD. 

1 .  As  to  the  obligation  of  a  father 
to  make  good  promises  made  on 
the  marriage  of  his  daughter, 
to  his  intended  son-in-law,  to 
leave  her  a  share  of  his  property, 
and  on  the  faith  of  which  the 
marriage  took  place.  Loxley  v. 
Heath.  523 

2.  A  father,  prior  to  the  marriage 
o(  his  daughter,  in  a  correspond- 
ence with  his  intended  son-in-law, 
stated  that  all  his  property  would 
be  equally  divided  amongst  his 
children  at  his  deceasie.  A  settle- 
ment was  executed  prior  to  the 
marriage,  which  omitted  all  men- 
tion of  this.  Held,  that  there  was 
an  obligation  binding  on  the  fa- 
ther; but  the  first  letter  having 
alluded  to  a  prior  conversation  ap- 
plying the  representation  to  child* 
ren  who  should  survive  the  father, 
the  Court  held,  that  this  condition, 
though  not  mentioned,  affected  the 
whole  of  the  subsequent  corres- 
pondence, and  that  the  obligation 
was  conditional  on  her  surviving. 
She  predeceased  ber  father,  leav- 
y  Y  « 
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ing  a  child.  Held,  that  the  father 
was  under  no  obligation  to  leave 
any  part  of  his  property  to  the 
daughter  or  her  issue.  Loxley  v. 
Heath.  Page  528 

PARTIES. 
At  the  hearing  a  cause  was  ordered 
to  stand  over  for  want  of  parties, 
and  the  Plaintiff  was  to  amend  his 
bill  by  adding  the  names  of  such 
parties  or  their  legal  personal  re- 
presentatives. One  of  them  was 
dead  and  had  no  legal  personal  re- 
presentative. A  motion  by  the 
Plaintiff  for  liberty  to  proceed  in 
the  absence  of  such  representative, 
or  for  the  appointment  of  a  per- 
son to  represent  his  estate,  was 
refused  with  costs.  WiUiams  v. 
Page,  (No.  8.)  373 

See  Administration  ad  Litem. 
Pleading. 

PARTITION. 

J.  Many  persons  being  interested  in 
a  partition  deed,  it  was  directed  to 
be  enrolled,  with  liberty  to  any 
party  to  have  a  duplicate  at  his 
own  expense.  Elton  v.  Ellon, 
(No.  1.)  632 

2.  Where  the  parties  are  equally  in- 
terested, the  practice  is  to  give  the 
custody  of  the  deeds  to  the  Plain- 
tiff, but  where  they  are  not,  then 
they  are  usually  given  to  the  per- 
son having  the  greatest  interest. 
Ibid. 
See  Costs,  9. 

PARTNERSHIP. 
I.  A  notice  of  dissolution  given  to  a 
lunatic  partner  is  suflScient  to  put 


an  end  to  the  partnership.     Mel- 
lersh  V.  Keen,  Page  236 

2.  Notice  by  two  partners  to  a  third 
that  <'  we  shall  dissolve  the  part- 
nership" on  the  31  St  of  December, 
operates  as  a  dissolution  on  that 
day.  Ibid. 
See  Bank. 

coptright. 

Goodwill. 

PER  CAPITA. 
Bequest  of  shares,  the  profits  to  be 
invested  and  the  interest  applied 
in  the  education  of  the  children  of 
J,  and  B,,  in  equal  shares ;  '*  and 
on  their  attaining  twenty-one,  the 
whole  to  be  sold  and  divided 
equally  among  them."  There  was 
a  gift  over  if  A,  and  B.  should  die 
without  issue.  A.  and  B.  had  no 
child  at  the  testator's  death: — 
Heldy  that  all  the  children  of  A. 
and  B.  took,  and  that  the  class  was 
not  limited  to  those  born  when 
the  first  attained  twenty-one ;  and 
secondly,  that  the  children  of  A. 
and  B.  took  per  capita,  and  not 
per  stirpes,    Armilage  v.  WiUiams, 

346 

PER  STIRPES. 

See  Annuity,  6. 

Per  Capita. 

PETITION. 

See  Costs,  6, 

Guardian  ad  Litem. 
Trustee  Relief  Act,  2, 

PLEADING. 
A  bill  was  filed  against  the  Scotch 
executors  of  a  domiciled  Scotch- 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


687 


tnan,  to  set  aside  a  sale  to  their  ' 
testator  of  shares  in  a  Scotch  com- 
pany, and  to  make  them  account 
for  the  dividends  received  by  the 
testator  thereon.  Held,  on  de- 
murrer, that  the  suit  could  not 
proceed  in  the  absence  of  a  legal 
personal  representative  of  the  tes- 
tator, duly  constituted  in  England, 
Held,  also,  that  the  objection  could 
not  be  removed  by  appointing  a 
person  to  represent  the  estate 
under  the  15  &  16  Fict.  c.  86,  s.  44. 
Maclean  V,  Dawson.  (No.  1.)  P.  21 
See  Administration  ad  Litem. 
Parties. 

POLICY. 
A  proposal  for  a  life  policy  was  ac- 
cepted, on  behalf  of  a  London  as- 
surance company,  by  their  agent 
in  Australia^  who  acted  in  the 
transaction  through  the  medium  of 
a  sub-agent,  and  the  premium  was 
paid.  It  was  held  binding  on  the 
company,  although  the  agent  had 
no  authority  to  appoint  a  sub- 
agent,  and  although  there  were 
some  informalities,  but  of  form 
only.  Rossiter  v.  The  Trafalgar 
Life  Assurance  Association.  .*} 7  7 
See  Voluntary  Settlement. 

PORTION. 
1.  A  testator  directed  his  trustees  to 
make  a  settlement  of  his  real  es- 
tate, containing  a  power  to  the 
tenant  for  life  to  charge  the  estate 
with  a  sum  for  portions  for  his 
younger  children.  Held,  that*  in 
determining  the  tights  of  the 
younger    children,     the    portions 


could  not  be  treated  as  legacies 
under  the  will,  but  that  such  rights 
must  depend  on  the  terras  of  the 
instrument  executing  the  power. 
Remnant  v.  Hood,  Page  74 

2.  An  estate  was  charged  with  por- 
tions for  younger  children,  "  to  be 
raised  and  levied"  after  the  de- 
cease of  the  tenant  for  life,  "and 
to  be  forthwith  paid  and  payable." 
Held,  that  a  younger  child  who 
attained  twenty-one,  but  died  in 
the  life  of  the  tenant  for  life,  took 
a  vested  interest.  Ibid. 
See  Advancement. 

TiiELLUssoN  Act,  1. 

POWER. 

1 .  Parents  had  life  interests  in  a  sum 
of  money,  with  power  to  appoint 
it  to  their  children.  On  the  mar- 
riage of  an  infant  daughter,  by  a 
settlement  to  which  she  and  her 
intended  husband  were  parties,  the 
parents  appointed  the  reversionary 
fund  to  trustees,  on  trust  for  the 
daughter,  the  intended  husband 
and  the  children  of  the  marriage. 
The  daughter  and  her  husband 
survived  the  parents.  Held,  that 
the  appointment  to  the  husband 
and  children,  though  not  objects 
of  the  original  power,  was  valid, 
notwithstanding  the  infancy  of  the 
daughter.  Fitzroy  v.  Duke  of  Rich" 
mond,     (No.  2.)  190 

2.  Where  an  intention  is  established 
to  pass  property  which  is  the  sub- 
ject of  a  power,  a  Court  of  Equity 
will  give  effect  to  the  disposition, 
and  hold  that  the  property  passes 
under  it,  although  the  intention  to 


ess 
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dispose  of  it  by  means  of  the 
power  is  not  shown.  Cancer  ▼. 
Richards.  Page  488 

3.  A  married  lady  had  a  power  to 
appoint  under  a  deed  of  1807. 
An  invalid  and  fraudulent  deed  of 
1813  purported  to  give  to  her  and 
her  husband  a  joint  power  of  ap- 
pointment over  the  same  property. 
They  executed  the  latter  power 
in  1S20,  reserving  a  power  of  re- 
vocation and  new  appointment  to 
the  lady.  In  1 8i9.  after  rhe  death 
of  her  husband,  she  professed  to 
execute  the  power  contained  in  the 
deed  of  \8tiO,  and  all  powers  in 
the  deeds  therein  recited,  and  all 
other  powers  enabling  her,  and 
the  confirmed  the  appointment  of 
1 820,  which  was  in  favor  of  legi- 
timate objects  of  the  power  under 
the  deed  of  1807.  The  deed  of 
1807  was  recited  in  the  deed  of 
18:20«  Held,  that  the  deed  of 
1 829  was  a  valid  execution  of  the 
power  contained  in  the  deed  of 
1807.     Ibid. 

4.  A  testator  devised  an  estate  upon 
the  same  trusts,  &c.  as  his  wife, 
by  her  will,  should  declare  "  with 
respect  to  the  disposition  of  her 
residuary  personal  estate.'*  The 
widow  bequeathed  the  estate  to  A., 
and  her  residue  to  fi.,  C.  and  Z>. 
Held,  that  the  widow  had  an  abso- 
lute, and  not  a  restricted  power, 
and  that  the  estate  did  not  pass 
with  the  widow's  residue,  but  be- 
longed to  A,  Bristow  v.  Skirrow, 
(No.  1.)  585 
See  Adtancemsmt. 

Election. 
Referevtial  Trusts,  1. 


POWER  OF  ADVANCEMENT. 
See  Advamcememt. 

POWER  OF  ATTORNEY. 
See  Voluntary  Settlement. 

POWER  OF  RE-ENTRY. 
See  Lease. 

POWER  OF  SALE. 

1.  A  testator  gave  four  shares  to 
his  wife.  He  afterwards  said-^ 
**  Should  the  four  shares  be  sold, 
the  purchase- money  is  to  be  placed 
in  the  funds  and  she  is  to  have  the 
interest  thereof  during  her  natural 
life;  but  should  she  not  sell  the 
shares,  whatever  sum  may  annually 
accrue  from  them,  beyond  iOOL^ 
is  to  be  reserved y  as  a  kind  of 
sinking  fund  for  the  protection  of 
those  four  shares  in  the  Globe 
newspaper.  At  her  decease,  the 
whole  of  the  property  arising  from 
the  shares  or  from  their  sale  to  be 
divided  between  M.  and  L,"  His 
widow  was  not  an  executrix. 
Held,  that  the  widow  had  either 
a  power  to  sell,  or  a  right  to  call 
for  a  sale  of  the  shares.  Secondly, 
that  a  large  fund,  which  had  accu- 
mulated from  income  beyond  200/. 
a-year,  and  which  was  not  required 
for  the  protection  of  the  shares, 
did  not  belong  to  the  widow,  but 
formed  corpiw.     Farlo  v.  Faden, 

Page  255 

2.  Under  a  direction  to  pay  debts, 
the  executors  of  the  original  exe- 
cutor sold  the  testator's  real  es- 
tate twenty-seven  years  after  the 
testators  death,  and  nine  years 
after  the  death  of  (he  executor. 
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Held,  that  a  good  tide  could  be 
^1ad^  under  the  implied  power  of 
sale,  and  that  the  vendors  were 
not  bound  to  state  whether  there 
existed  any  debts  which  made  a 
sale  necessary.  Sabin  v.  Heape, 
Page  553 
9.  A  settlement  of  personal  estate 
contained  a  power  to  alter  and 
vary,  and  a  covenant  to  settle 
future  acquired  real  and  personal 
estate  on  similar  trusts.  Held, 
that  a  power  of  sale  might  be  in- 
troduced into  a  settlement  of  sub- 
sequently acquired  real  estate. 
EUon  V.  Elton.     (No.  2.)  634 

POWER  TO  LEASE. 
In  a  settlement  of  personal  properly, 
the  parties  covenanted  to  settle  all 
future  acquired  property  upon  the 
same  trusts,  &c.,  and  subject  to 
the  same  powers^  &c.,  or  as  near 
thereto  as  the  nature  and  tenure 
of  the  property  would  admit  of. 
Held,  that  this  authorized  the  in- 
sertion of  a  power  to  grant  mining 
leases  in  the  settlement  of  subse- 
quently acquired  freeholds,  the 
prior  owner  having  granted  such 
leases,  though  the  mines  had  never 
been  effectually  worked  under 
them.     Scott  v.  Steward.  367 

PRACTICE. 

See  Affidavit  of  Service. 
Chambers. 
Conduct  of  Sale. 
Costs. 

Defendant  out  of   Jurisdic- 
tion, 
Dismissal  foe  want  oi  Pro- 
secution. 


See  Guardian  ad  Litem. 
Injunction. 
Leoal  Right. 
Parties. 
Pleading. 

Production  of  Documents,  1. 
Service  Abroad. 
Solicitor  and  Client,  1, 
Staying  Proceedings. 
Title  Deeds. 

PRECATORY  TRUST. 
A  testator  devised  and  bequeathed 
his  real  and  personal  estate  to  his 
widow,  "  to  and  for  her  own  use  * 
and  benefit  absolutely,  having  full 
confidence  in  her  sufficient  and 
judicious  provision  for  my  dear 
children."  Held,  that  there  was 
no  trust  in  favor  of  the  children. 
Foxy. Fox.  Page  301 

PRINCIPAL  AND  AGENT. 

Though  an  agent  cannot  delegate  his 
authority,  yet  there  are  many  acts 
which  he  must  necessarily  do 
through  the  agency  of  other  per- 
sons, and  which  are  valid  when  so 
done.  RossHer  v.  The  Trafalgar 
Life  Assurance  Association.       377 

PRIORITY. 
See  Debenture. 

Middlesex  Reoistrt. 
Registration. 

PRIVILEGE. 
I.  A  solicitor  declined  answering 
some  interrogatories,  on  the  ground 
that  he  had  obtained  all  his  infor- 
mation '*  whilst  acting  as  the  soli- 
citor" of  his  co-Defendant.  Held, 
that  he  had  not  brought  himself 
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within  the  rule  as  to  professional 
privilege.  Thomas  t.  Rawlingt. 
Page  140 
2.  A  solicitor  said  he  had  obtained 
his  information  *'  either  as  a  credi- 
tor or  as  the  solicitor**  of  his 
client.  Held,  that  this  statement 
must  be  taken  most  strongly  against 
the  solicitor,  and  that  he  was  bound 
to  give  the  discovery.  Ibid, 
See  Production  of  Documents. 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  jd.f  the  owner  of  an  estate^  first 
mortgaged  it  to  B.,  and  afterwards 
sold  and  conveyed  it  to  C,  to 
whom  he  delivered  the  title  deeds. 
In  a  suit  by  fi.  against  C,  insisting 
on  his  priority,  C,  by  his  answer, 
professed  to  state  the  contents  of 
the  deed  of  conveyance  to  A,  He 
admitted  the  possession  of  this  and 
the  other  title  deeds,  but  insisted 
that  he  was  a  purchaser  for  valu- 
able consideration  without  notice ; 
and  he  said  that  B.  had  no  right 
or  title  to  the  production  of  the 
deeds,  or  any  interest  therein. 
Held,  that  B.  was  entitled  to  the 
production  of  the  conveyance  to 
A,,  but  that  the  other  title  deeds 
were  privileged.     Hunt  v.  Elmes, 

62 

2,  A  trustee  taking  counseFs  opinion 
to  guide  himself  in  the  administra- 
tion of  his  trust,  and  not  for  the 
purpose  of  his  defence  in  a  litiga- 
tion against  himself,  is  bound  to 
produce  them  to  his  cestui  que 
trust;  but  the  relation  of  trustee 
and  cestui  que  trust  must,  for  that 


purpose,     be     first     established* 
Wynne  v.  Humherstcn,      Page  4S1 

3.  A  mere  claimant  to  an  esute  is 
not  entitled  to  the  production  of 
cases  and  opinions  taken  by  a 
trustee.     Ibid, 

4.  Documents  accompanying  a  case 
for  the  opinion  of  counsel  are  pri- 
vileged.    Ibid. 

5.  Whether  one  Defendant  can  call 
on  a  co-Defendant  to  produce 
doc u  men ts  in  h is  possession,  quaere  ? 
Ibid. 

PRODUCTION  OF  TITLE 

DEEDS. 

See  Tenant  for  Life  and  Reuain- 

DERlfAN. 

PROMISE. 

See  Parent  and  Child. 

PROMISSORY  NOTE. 
See  Donatio  Mortis  Causa,  1. 

PUBLIC  COMPANY. 

1.  A  joint  stock  company^  whose 
shares  are  represented  to  be  trans- 
ferable by  delivery,  is  not  neces- 
sarily illegal  at  common  law.  Re 
the  Mexican  and  South  American 
Company,  474 

Z.  A  joint  stock  company  established 
without  act  or  charter  in  1895, 
and  prior  to  the  Joint  Stock  Com- 
panies Registration  Act  (7  &  8 
Vict,  c.  1 10),  does  not,  upon  an 
alteration  in  the  shareholders  sub- 
sequent to  that  act,  require  regis- 
tration.    Ibid, 

3,  The  case  of  Blundell  v.  Winsor 
(8  Sim,  60),  commented  on.     Ibid. 
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See  Contributory. 
Director. 

Official  Manager. 
Specific  Performance,  2. 
Railway. 

PURCHASE-MONEY. 
A.  transferred  shares  to  B.  by  a  deed 
executed  by  both  parties^  which 
admitted  the  payment  of  the  con- 
sideration money.  The  money 
not  having  really  been  paid,  A. 
filed  a  bill  against  B.  to  compel 
payment.  B,  stated  that  a  third 
person  (C.)  had  told  him  that  he 
had  purchased  the  shares  and  put 
them  into  B.'«  name  as  a  trustee, 
and  that  B.  would  incur  no  respon- 
sibility, as  the  shares  had  been 
paid  for ;  that  he  C.  produced  the 
deed  in  question,  which  he,  B,, 
signed,  on  the  faith  of  the  recital 
contained  in  it,  that  the  purchase- 
money  had  been  paid.  Held,  that 
this  was  no  defence  to  the  Plain- 
tiff's demand,  and  that  B.  was 
bound  to  pay  the  purchase-money. 
Wilson  V.  Keating.  Page  1 2 1 


RAILWAY. 
1.  An  Act  of  Parliament  authorized 
the  lessees  of  mines  to  make  a 
railroad  to  a  canal,  through  the 
intervening  lands,  on  making  com- 
pensation. The  lessees  entered 
into  an  agreement  with  a  mort- 
gagor in  possession  for  making 
the  railway  and  paying  an  annual 
rent.  The  mortgagee  afterwards 
entered   into  possession   and   re- 


ceived the  rent  for  some  time* 
Held,  that  the  mortgagee  and  all 
claiming  under  him  were  bound 
by  the  agreement.  Mold  v.  Wheat' 
croft.  Page  510 

2.  Where  an  Act  of  Parliament  au- 
thorises the  construction  of  a 
railway  over  the  land  of  another, 
upon  making  compensation,  and 
the  railway  is  made  without  autho- 
rity from  the  owner  of  the  land, 
but  is  afterwards  used  for  fifteen 
years  with  his  knowledge,  he  will 
not  be  permitted  to  interfere  with 
the  possession.  All  he  is  entitled 
to  is  to  have  the  compensation 
assessed  and  paid.     Ibid. 

3.  An  engine-house  was  erected  on 
the  lands  of  another  for  working 
a  railway.  The  railway  was  autho- 
rized by  an  Act  of  Parliament, 
but  the  erection  of  the  engine- 
house  was  not.  Held,  that  after 
an  acquiescence  on  the  one  hand, 
and  an  undisturbed  enjoyment  on 
the  other  for  several  years,  the 
possession  would  not  be  disturbed, 
but  that  a  proper  compensation 
must  be  assessed  and  paid.    Ibtdm 

4.  If  a  man  stands  by  and  allows 
another  to  erect  a  building  on  his 
ground,  and  Tie  afterwards  agrees 
as  to  the  rent  to  be  paid  for  it, 
neither  the  owner  of  the  land  nor 
any  person  clniming  under  him 
can  dispute  the  right  of  the  builder 
to  use  the  land.     Ilnd. 

5.  Persons  acquiring  interest  in  lands 
over  which  a  railway  is  in  opera- 
tion at  a  rent,  are  bound  to  inquire 
as  to  the  nature  of  the  holding. 
Ibid. 


en 
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6*  A  railway  company  proposed  taking 
a  part  of  the  garden  attached  to 
a  dwelling-house,  thereby  cutting 
off  the  end  of  the  garden  and  the 
summer-house.  Held,  that  under 
the  92nd  section  of  the  Lands 
Clauses  Consolidation  Act,  they 
were  bound  to  take  the  whole 
property.  Cole  ▼.  The  West  Lon- 
don and  Crystal  Palace  Railway 
Company,  Page  242 

See  Dbbemturb* 

REAL  AND  PERSONAL 
ESTATE. 
See  Charge  on  Real  Estate. 
Exoneration. 
Timber,  1. 

RECEIPT  FOR  PURCHASE- 
MONEY. 

See  Purchase-Money. 

REDEMPTION. 

See  MoRTOAGE,  2,  3. 

REFERENTIAL  TRUSTS. 
1.  A  testator  bequeathed  his  personal 
estate  to  his  wife  absolutely,  and 
he  devised  two  real  estates  to  her 
for  life,  and  after  her  death,  on 
trust  for  sale  and  division  amongst 
other  parties.  Having  sold  one  of 
the  estates,  he  made  a  codicil 
changing  his  trustee,  and  autho- 
rizing the  sale  of  the  remaining 
estate  at  any  time,  and  he  gave 
the  produce  thereof  to  his  wife  for 
life,  and  then  '*  upon  the  trusts  and 
for  the  intents  and  purposes  in  his 
will  expressed  and  declared  as  con- 


cerning all  his  real  and  personal 
estate;  and  in  all  other  respects 
he  confirmed  his  will.  Held,  that 
the  produce  of  the  estate  was  not 
divisible  amongst  all  the  devisees 
and  legatees  rateably,  but  was  sub- 
ject to  the  trusts  declared  by  the 
will.  Baker  v.  Richards.  Page  820 
2.  A  testator  gave  a  legacy  to  his 
daughter  Lucy,  and  gave  to  her 
and  her  husband  a  similar  power 
and  control  over  it  as  was  given 
by  the  settlement  of  her  sister. 
And  he  directed,  that  if  Lucy 
should  die  without  issue,  her 
legacy  should  revert  to  his  sur- 
viving children.  The  settlement 
of  the  other  daughter  gave  to  her 
and  her  husband  a  joint  power, 
and  in  default  of  appointment  to 
the  surviving  husband,  a  separate 
power  to  appoint  to  their  children, 
and  in  default  of  children,  a  sepa- 
rate power  to  the  daughter  to  ap- 
point the  fund  to  any  one  by  will. 
Held,  that  as  there  was  an  incon- 
sistency, the  will  roust  be  read 
strictly,  and  that  Lucy  had  no 
power  of  testamentary  appoint- 
ment, but  only  a  joint  power  with 
her  husband  to  appoint  to  chil- 
dren.    Crossman  v.  Bevan,       502 


REGISTRATION. 
An  unregistered  equitable  charge  on 
the  equity  of  redemption  of  a  pro- 
perty in  Middlesex  postponed  Co  a 
subsequent  registered  mortgage  of 
it.  Moore  v.  Cuherhcuse.  639 
See  Middlesex  Rbgistrt. 
Public  Company,  2. 
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REGISTRY. 
«See  Middlesex  Registry. 
Reoistratiok. 

RENEWAL. 

1 .  By  a  settlement,  the  trustees  were 
to  use  their  utmost  endeavours 
to  renew  an  ecclesiastical  lease 
upon  reasonable  terms,  and  to 
raise  the  fines  out  of  the  rents  or 
by  mortgage.  A  renewal  became 
impracticable.  Held,  that  the  fund 
reserved  by  the  trustees  out  of 
rents  for  the  purpose  of  renewal 
belonged  absolutely  to  the  tenant 
for  life.     Morres  v.  Hodges, 

Page  ^^5 

2,  The  renewal  of  an  ecclesiastical 
lease  having  become  impracticable 
the  tenant  for  life  held  entitled  to 
the  whole  rents.  Richardson  v. 
Moore,    Tardiffv.  Robinson,    629 

REVERSION. 
See  Reversionary  Interest. 

REVERSIONARY  INTEREST. 

1 .  Purchase  of  a  reversionary  estate 
tail  of  a  person  without  issue  set 
aside  merely  for  inadequacy  of 
consideration,  there  being  no  fraud 
or  pressure,  and  with  costs,  the 
purchaser  having  resisted  the  re- 
lief; but  he  waa  ordered  to  pay 
those  occasioned  by  his  unfounded 
allegations  of  fraud.  Si,  Alhyn  v. 
Hating,  11 

2.  When  sales  of  reversionary  in- 
terest are  aet  aside  from  mere 
inadequacy  of  consideration,  it  is 
upon  the  repayment  of  the  con- 
sideration with  interest  at  the  rate 
of  5U  per  eent.    Hnd» 


SALE  BY  COURT. 
See  Title  Deeds. 


SATISFACTION, 

1.  Sums  advanced  by  a  testator  io 
his  children  on  their  marriage, 
and  to  establish  them  in  business. 
Held,  a  satisfaction  pro  tanto  of 
their  shares  of  the  residue  be- 
queathed to  them  by  his  will ;  but 
secus  as  to  small  gifts  made,  from 
time  to  time,  by  the  testator  to 
such  children.     Schofield  v.  Heap*' 

Page 93 

2.  A  gift  of  a  share  of  a  residue  to  a 
child:  Held,  pro  tanto,  satisfied 
by  a  provision  made  by  the  testator 
on  her  marriage  after  the  date  of 
the  will.     Beckton  v.  Barton,     99 

SCHEME. 
See  Charity,  1,  2,  8,  4. 
School. 

SCHOOL. 
A  charitable  foundation  established 
in  1701,  for  the  support  and  edu« 
cation  of  boys,  was  fixed  by  the 
founder  in  the  middle  of  the  city 
of  Bristol,  The  Court,  on  its  ap- 
pearing beneficial,  sanctioned  its 
removal  to  the  vicinity  outside  the 
city^  and  authorized  the  purchase 
of  a  site  for  that  purpose,  not- 
withstanding a  great  opposition. 
Re  Colston's  HospitaL  16 

SCOTLAND  (INVESTMENT 

IN). 
See  Statute,  !• 
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SERVANT. 

The  plaintiff  acted  as  the  land  agent 
and  house  steward  of  the  testator, 
but  he  resided  out  of  the  house : — 
Held,  that  he  was  entitled,  under 
a  bequest  "  to  all  my  servants  and 
day  labourers  who  shall  be  in  my 
service  at  the  time  of  my  death 
one  full  year's  wages.'*  Armstrong 
V.  Clavering.  Page  226 

SERVICE  ABROAD. 

1.  As  to  the  extent  to  which  the 
Court  will  enter  into  the  merits,  on 
an  application  to  serve  its  process 
out  of  the  jurisdiction,  and  on  an 
application  to  discharge  such  an 
order.  Maclean  v.  Dawson,  (No.2.) 

25 

2.  The  Court  will  not,  on  a  motion 
to  discharge  an  order  for  service 
abroad,  enter  into  the  question 
whether  the  matter  can  be  better 
decided  in  a  suit  there  than  in  this 
Court.  Such  a  question  ought 
properly  to  be  raised  after  appear- 
ance.    Ibid, 

See  Dependant  out  of   Juris- 

DICTION. 

SETTING  ASIDE  PURCHASE. 
See  Reversionary  Interest. 

SETTLED  ACCOUNT. 

See  Executor. 
Taxation,  S. 

SETTLEMENT. 
See  Advancement. 
Power  of  Sale,  3. 


SEVERANCE  OF  DEFENCES. 

See  Costs,  3,  8. 

SHIP. 

1.  A  shipowner,  on  the  SOth  of 
March,  1857,  chartered  his  ship  to 
A,  for  a  voyage  to  Hong  Kong, 
The  freight  was  payable  "  by  ap- 
proved bill  on  London  at  three 
months'  date,  or  cash  under  dis- 
count, following  the  delivery  of  a 
certificate  to  the  charterers,  signed 
by  the  consignees"  of  the  delivery 
of  the  cargo.  On  the  24th  of 
March,  the  shipowner  assigned  the 
freight  to  C,  who  gave  no  notice  to 
A,  until  November  following.  It 
turned  out,  that  on  the  23rd  of 
March,  A.  had  sub-chartered  the 
ship  to  B,,  whose  agent  at  Hong 
Kong  had  paid  the  freight  to  the 
agent  there  of  the  shipowner. 
Held,  that  A.  was  still  liuble  to  C. 
for  the  freight,  and  that  C^s  laches 
in  giving  notice  had  not  deprived 
bim  of  his  right.  Young  v.  Lind* 
say.  Page  405 

2.  A  shipowner,  in  his  written  in- 
structions to  the  captain,  directed 
him,  in  case  of  emergency,  to  apply 
to  certain  6rms  abroad,  <'  who 
would  give  him  any  assistance  re- 
quired." Held,  that  this  did  not 
authorize  the  captain  to  do  any- 
thing not  included  in  his  general 
power  and  authority  as  captain. 
LyaUy.  Hicks.  616 

3.  To  authorize  a  captain  to  hypo- 
thecate the  ship  or  freight  for  re- 
pairs, the  necessity  for  such  hypo- 
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tbecation  must  exist ;  if,  thereforcy 
the  agent  of  the  shipowner  in  a 
foreign  port  has  sufficient  funds  in 
his  hands  for  the  repairs,  the  cap- 
tain cannot  hypothecate.  Lyall 
V.  Hicks.  Page  616 


SOLICITOR  AND  CLIENT. 

1.  A  solicitor  received  from  his 
client  a  sum  of  money  to  pay  off 
a  mortgage.  He  did  not  so  apply 
it,  but  claimed  a  lien  on  it  for  his 
costs.  He  was  summarily  ordered 
to  repay  the  amount  to  his  client, 
but  without  interest.     Re  Cullen, 

51 

2,  A  solicitor  is  accountable  to  his 
clients  for  the  benefits  which  he 
may  have  derived  clandestinely  in 
transactions  in  which  he  was  pro- 
fessionally engaged.  The  Bank  of 
London  v.  Tyrrell.  273 

8.  A  solicitor  was  active  in  founding 
a  banking  company.  Before  its 
establishment  he  entered  into  a 
secret  arrangement  with  a  stranger, 
that  the  latter  should  purchase 
some  property  eligible  for  the 
banking  bouse  on  a  joint  specu- 
lation. After  its  establishment  the 
company  purchased  part  of  the 
premises  for  their  banking  house, 
not  knowing  that  their  solicitor 
was  interested  in  it : — Held,  that 
the  solicitor  must  account  to  the 
company  for  all  the  profit  made 
by  him  by  the  whole  transaction ; 
but  that  the  stranger  was  under 
no  such  liability.     Ibid. 

4,  The  Respondent  (a  solicitor)  was 
appointed  a  member  of  a  com- 


mittee of  a  company,  with  power 
to  compromise  two  suits.  He, 
with  the  approbation  of  his  co- 
committee,  compromised  them  and 
received  the  money.  A  summary 
application  that  he  might  pay  over 
the  money  or  be  struck  off  the 
rolls  was  refused  with  costs.  Re 
Harvey.  Page  330 

See  Privilege. 
Taxation,  2. 

SPECIAL  CASE. 
See  Costs,  6. 


SPECIFIC  LEGACY. 

1.  A  testator  bequeathed,  specifically, 
all  the  money  in  the  public  funds 
"  which  he  might  be  possessed  of 
or  entitled  to  at  the  time  of  his 
decease."  He  subsequently  di- 
rected his  country  brokers  to  in- 
vest 5,000/.  in  Consols.  They 
debited  his  account  with  the 
amount,  and  sent  instructions  to 
their  broker  to  make  the  pur- 
chase, but  no  contract  was  entered 
into  by  the  broker  until  five  hours 
after  the  testator's  death.  Held, 
that  the  additional  stock  did  not 
pass  by  the  specific  bequest,  but 
fell  into  the  residue.  Thomas  v. 
Thomas.  537 

2,  A  testator  bequeathed  a  debt  of 
4,000/.  due  from  his  brother  to 
trustees  for  his  brother  for  life, 
and  he  gave  1,000/.,  part  of  the 
said  sum  of  4,000/.,  to  /i.;  2,000/., 
other  part  of  the  said  sum  of 
4,000/.,  to  B.;  and  as  to  the.  sum 
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of  1,000/.,  being  the  remainder  of 
the  said  sum  of  4,000/.,  to  sink 
into  his  general  estate.  He  di- 
rected that  if  his  estate  should  be 
deficient,  the  legacies  should  abate 
proportionably ;  and  if  it  should 
be  more  than  sufficient  to  satisfy 
the  legatees,  the  legacies  should 
be  increased  proportionably.  At 
the  testator's  death,  2,120/.  only 
remained  due: — Held,  that  the 
legacies  of  2,000/.  and  1,000/. 
were  specific,  and  ought  to  abate  ; 
secondly,  that  A.  and  B.  were  not 
entitled  to  have  the  whole  2,120/. 
applied  rateably  in  satisfaction  pro 
tanto  of  their  legacies  ;  but  that  a 
rateable  proportion  of  the  sum  of 
2,120/.  ought  to  be  attributed  to 
the  1,000/.  directed  to  sink  into 
the  residue:  thirdly,  that  the  le- 
gacies of  2,000/.  and  1,000/.  ought 
to  be  increased  out  of  the  surplus 
of  the  testator*s  estate,  in  propor- 
tion to  the  reduced  amounts  pay- 
able in  respect  of  such  legacies 
afler  the  abatement.  Duncan  v. 
Duncan.  Page  386 

See  Bonus. 

SPECIFIC  PERFORMANCE. 
1.  A  landlord  had,  in  1827,  agreed 
to  grant  his  tenant  a  lease,  but 
none  had  been  granted,  though 
the  tenant  had  been  in  possession. 
On  a  bill  by  the  tenant  for  specific 
performance,  the  landlord  set  up, 
by  way  of  defence,  that  the  tenant 
had  committed  waste.  The  Court 
directed  the  lease  to  be  executed 
and  antedated,  and  the  question  of 
waste  to  be  tried  at  law.  Poyntz 
V.  Fortune.  393 


2.  Decree  to  compe.l  directors  in  a 
joint-stock  company  to  take  shares 
subscribed  for  by  them,  and  which 
were  transferable,  refused.  Bhck 
V.  Mallalue.  Page  898 

3.  An  incumbent  agreed  to  grant, 
at  a  future  period,  a  lease  of  his 
glebe,  containing  about  437  acres, 
'*  except  37  acres  thereof,"  which 
were  not  specified.  Held,  that  the 
contract  was  not  void  for  uncer- 
tainty, that  the  right  of  selecting 
belonged  to  the  lessor,  he  having 
the  first  act  to  do ;  but  that  if  a 
lease  had  actually  been  granted  in 
the  uncertain  form  of  the  contract, 
the  right  of  selecting  would  then 
have  belonged  to  the  tenant.  Held, 
also,  that  this  right  of  selection 
must  not  be  exercised  oppres- 
sively, so  as  to  interfere  with  the 
beneficial  enjoyment  of  the  rest 
of  the  farm.  JenMns  v.  Green, 
(No.  1.)  437 

4.  An  incumbent  agreed  to  grant  a 
farming  lease  of  the  glebe,  at  a 
rervt  payable  half-yearly.  The 
Enabling  Statute  (5  &  6  Vkt.  c. 
27)  requires  the  rent  to  be  re- 
served quarterly.  Held,  first,  that 
the  Court  would  not  compel  the 
lessee  to  take  a  lease  reserving  the 
rent  quarterly.  Secondly,  that  the 
Court  would  not,  in  the  face  of  the 
act,  approve  of  a  lease  reserving 
the  rent  half-yearly  ;  but,  thirdly, 
that  if  a  lease  reserving  the  rent 
half-yearly  had  actually  been  exe- 
cuted by  the  bishop  and  patron,  it 
would,  in  favor  of  the  tenant,  have 
been  a  perfectly  valid  lease  under 
the  fourth  section.  Jenkmt  v. 
Green.  (No.  2.)  440 
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See  Damages. 
Lease. 

Mortgage,  1. 
Parent  and  Child. 
Power  of  Sale,  ft, 

STATUTE. 

1.  Trustees  of  tlie  will  of  a  testator, 
who  died  in  1845,  had  power  to 
invest  on  "  real  securities  in  Eng- 
land or  fVaieSi  but  not  in  Ire- 
land.'*  The  Court  declined  ad- 
vising the  trustee  to  invest,  under 
the  powers  contained  in  the  22nd 
&  2Srd  Vict.  c.  85,  s.  82,  on  a 
mortgage  of  Scotch  estate.  Re 
Miles'  fViU.  Page  579 

2.  The  22  &  23  Vict.  c.  35,  s.  32, 
is  not  retrospective.     Ibid. 

39  &  40  Geo.  3,  c.  98. 
See  Thellusson  Act. 

3  &  4  fTill.  4,  c.  27. 

See  Statute  of  Limitations,  2,  3. 

5  &6  JfiW.4,  C.76,  s.  71. 
See  Charity,  5. 

5  8^6  VicL  c.  27. 

See  Specific  Performance,  4. 

7  &  8  Vict.  c.  32. 
See  Bank. 

7&  8^10/.  c.  110. 

See  Public  Company,  2. 

8&  9  Vict.c.  18,8.  80. 
See  Lands  Clauses  Act. 

8  &  9  Vict.  c.  18,  s.  92. 
See  Railway,  6. 

10&  11  Vict.  c.  96. 
See  Tkusteb  Relief  Act. 

15  &  16  Ffc^  c.  86,  8.  44. 
See  Pleading. 


16  &  17  Ffcf.  c.  137,8.62. 
See  Endowment. 

21  &  22  Vict.  c.  27. 
See  Damages. 

Railway^  1»  2,  3. 

STATUTE  OF  LIMITATIONS. 

1.  When  a  fund  is  set  apart  to  an- 
swer an  annuity,  the  Statute  of 
Limitations  cannot  be  set  up 
against  the  residuary  legatee  on 
the  death  of  the  annuitant  forty 
years  afterwards;  but  it  can  as 
against  a  pecuniary  legatee,  whose 
legacy  was  payable  on  the  tes- 
tator's death.     Bright  v.  Larcher. 

Page  130 

2.  An  improvident  lease  was  granted 
by  a  charitable  corporation  to  a 
trustee  for  the  master.  Held, 
after  twenty  years'  enjoyment 
under  it,  that  the  rights  of  the 
Attorney-General  to  question  its 
validity  was  barred  by  the  8ia- 
tufe  of  Limitations  (3  &  4  Will.  4, 
c.  27.  T/ie  Attorney-General  v. 
Payne.  168 

3.  The  decision  in  Attorney-General 
v.  Wyggeston  Hospital  (12  Eeav. 
113)  questioned  by  Vice-Chan- 
cellor  Kindersley.      Ibid. 

4.  A  testator  charged  his  real  estates 
with  his  debts,  and  be  devised  his 
C.  plantation  in  trust  to  pay  his 
debts.  He  died  in  1834,  and  the 
produce  of  C.  being  in  Court : — 
Held,  in  1859,  that  the  creditors 
were  not  barred  as  to  the  fund  in 
Court,  a  trust  having  been  created 
in  their  favor,  but  that  they  were 
barred  as  to  the  other  real  estates, 
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tbey  having  a  mere  charge  thereon 
Jacquei  y.  Jacquet.  Page  S32 

STAYING  PROCEEDINGS. 
When  the  matters  in  dispute  have 
been  disposed  of  by  an  independent 
proceeding,  the  Plaintiff*  may  ap- 
ply to  stay  proceedings,  and  the 
Court  will  then  dispose  of  the 
costs.  But  where  the  suit  has 
been  dismissed  against  some  of 
the  Defendants  for  want  of  prose- 
cution, the  Court  is  no  longer 
able  to  adjudicate  as  to  the  costs 
in  the  absence  of  the  dismissed 
parties,  and  in  default  of  prose- 
cution, the  bill  will  be  dismissed 
in  usual  way,  with  costs.  Tronard 
V.  AUwood.  85 

STEWARD. 

See  Servant. 

STOCKBROKER. 
A  stockbroker  held  bound  to  discover 
the  names  of  the  persons  for  whom 
he  had  purchased  shares  in  a  joint 
stock  company  which  had  neither 
been  incorporated,  chartered  or 
registered,  and  which  was  regu- 
lated by  no  deed  of  settlement, 
and  whose  shares  passed  by  de- 
livery. Re  The  Mexican  and  South 
American  Company,  474 

SUBSTITUTIONARY 
LEGACY. 

A  testator  bequeathed  to  his  nieces 
500/.  owing  to  him  from  J,  fi., 
and  he  directed  that  if  his  estate 
should  not  be  sufficient  to  pay  his 
legacies  in  full,  they  should  (ex- 


clusive of  that  to  his  nieces)  abate 
proportionably,  and  if  it  should  be 
more  than  sufficient,  tbey  should 
be  increased  proportionably.  The 
testator  received  the  debt,  and  by 
a  subsequent  codicil,  "  in  the  place 
of  the  said  intended  legacy ,**  gave 
his  nieces  500/.  to  be  paid  out  of 
his  general  personal  estate.  Held, 
that  the  second  legacies  were  sub- 
stitutionary, and  subject  to  the 
same  incidents,  and  that  the  nieces 
were  not  entitled  to  have  them  in- 
creased proportionably  out  of  the 
undisposed  of  estate.  Duncan  v. 
Duncan.  (No.  2.)  Page  392 

See  Annuitt,  6. 

SURVIVORSHIP. 
A  testator  gave  some  property  to  his 
wife  for  life  and  proceeded  thus  : 
— "  At  the  decease  of  my  wife,  I 
leave  the  last-named  sum  to  be 
equally  divided  between  the  fami- 
lies of  my  two  brothers,  viz.  one- 
half  to  the  widow  and  children  of 
my  deceased  brother  yoAn  Bennett^ 
the  widow,  if  surviving,  to  have 
an  equal  share  with  the  children. 
Held,  that  the  survivorship  had 
relation  to  the  death  of  the  tenant 
for  life  and  not  of  the  testator ; 
and,  secondly,  that  the  children 
took  in  joint  tenancy.  Hesketk  v. 
Magennis,  395 


TAXATION. 
1.  An  order  to  tax  the  costs  of  an 
executor  in  a  suit,  including  any 
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costs,  charges  and  expenses  pro- 
perly incurred  by  him  in  the  exe- 
cution of  the  trusts  of  the  will, 
does  not  include  the  costs  of  his 
defence  to  other  suits  instituted 
against  him  as  executor.  Payne 
V.  Utile.  Page  83 

2.  A  solicitor  delivered  a  general 
estimate  of  costs  due  to  him,  with- 
out specifying  the  particulars.  The 
client  signed  a  memorandum  agree- 
ing to  the  statement,  and  request- 
ing A,  B.  (to  whom  he  had  given 
his  acceptance),  to  pay  the  amount. 
A  bill  filed  by  the  client  more  than 
three  years  afterwards,  to  obtain  a 
delivery  and  taxation  of  the  bill  of 
costs^  was  dismissed  with  costs. 
Turner  W.Hand,  561 


TENANT  FOR  LIFE  AND 
REMAINDERMAN. 

When  the  title  of  a  remainderman  is 
clear,  the  Court  will,  at  his  in- 
stance, compel  the  remainderman 
to  produce  the  title-deeds ;  but  if 
his  title  be  not  clear,  the  Court 
will  not,  incidentally,  decide  in 
favor  of  the  remainderman's  title 
to  the  estate  in  a  suit  merely  for 
the  production  of  the  title-deeds. 
Davies  v.  Earl  o/Dysart  (20  Beav. 
405)  followed.  Pcnnell  v.  Earl  of 
Dj/sart.  542 

See  Power  of  8 alb,  1. 

Renewal. 

Timber,  1. 


TENANT  IN  COMMON. 
See  Infant. 

VOL.  XXVII. 


THELLU8S0N  ACT. 

1.  A  testator  gave  a  sum  of  stock, 
producing  180/.  per  annum,  in 
trust  to  pay  life  annuities  of  20/. 
each  to  seven  persons,  and  at  the 
decease  of  any,  to  accumulate  his 
annuity,  and  after  the  death  of  the 
last  annuitant,  to  divide  the  stock 
and  accumulations  amongst  the 
surviving  children  of  the  an- 
nuitants. Held,  that  this  was  not 
within  the  exceptions  of  the  Thel" 
lusson  Act  of"  portions"  for  "  child- 
ren" of  persons  taking  an  interest 
under  the  will,  and  that  the  trust 
for  accumulation  beyond  twenty- 
one  years  after  the  testator's  death 
was  void.     Drewett  v.  Pollard. 

Page  196 

2.  The  provision  for  payment  of 
debts,  excepted  from  the  TheUus- 
son  Act,  is  not  confined  to  debts 
existing  at  the  date  of  the  will  or 
at  the  death  of  the  testator.  Varlo 
v.  Faden.  255 

S.  A  testator  made  a  bequest  of  four 
shares  in  a  newspaper,  to  one  for 
life,  but  he  directed  the  income, 
beyond  200/.  a-year,  to  "be  re- 
served, as  a  kind  of  sinking  fund 
for  the  protection  of  those  four 
shares."  Held,  that  the  accumu- 
lation was  valid  beyond  twenty- 
one  years  from  the  testator's  death, 
this  being  a  provision  for  the  debts 
of  some  "  other  person  or  persons" 
within  the  exception  in  the  Thel- 
lusson  Act.     Ibid. 

TIMBER. 
1 .  A.  was  tenant  for  life  without  im- 
peachment of  waste,  with  remainder 
z  z 
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to  her  issue  in  tail,  with  remainder 
to  B.  for  life,  with  remainder  to  his 
isgue  in  tail,  with  remainder  to  B. 
in  lee.  The  Court  directed  some 
timber  to  be  cut  in  the  life  o£J*, 
and  the  produce  to  be  invested. 
Both  //.  and  B.  died  without  issue. 
Held,  as  between  the  heir  and 
executor  of  B.,  that  the  timber 
money  was  realty,  and  belonged  to 
tlie  heir.  Field  r.  Brown,  Page  90 
iS.  A  tenant  for  life,  without  impeach- 
ment of  waste,  in  order  to  preserve 
the  timber,  assigned  for  valuable 
consideration  "all  timber  and  tim- 
ber-like trees  then  growing  and 
being,  and  which  should  thereafler 
grow  and  be,  upon  the  estate.*' 
Held,  that  this  included  both  or- 
dinary timber,  and  that  which,  by 
the  custom  of  the  county,  was 
considered  timber,  and  that  the 
thinnings,  and  the  right  of  deter- 
mining what  were  proper  thinnings, 
belonged  to  the  grantees.  Gordon 
V.  Woodford.  603 

TITLE  DEEDS. 

When  a  sale  is  directed,  every  party 

to  the  suit  having  the  title  deeds 

is   bound    to  facilitate   the   sale. 

Knoit  v.  Coitee.    (No.  4.)  33 

TRUST. 
See  Declaration  of  Teust. 
Marriage  Settlsmbnt. 
Statute  of  Limitations,  4. 

TRUSTEE. 
See  Breach  of  Trust. 
Charity,  4,  o,  6. 
Costs,  3. 


See  Declaration  of  Trust. 
iNDBMNriY  Clause. 
Marriage  Settlement. 
Production  of  Documents,  2. 
Trustee  Relief  Act. 

TRUSTEE  RELIEF  ACT. 

1.  A  trustee  is  not,  in  all  cases,  jus- 
tified in  paying  a  trust  fund  into 
Court  under  the  Trustee  Relief 
Act,  and  where  he  does  so  without 
sufficient  reason,  he  will  be  made 
liable  for  the  costs  of  a  petition  for 
getting  the  fund  out  of  Court.  In 
re  KnighCs  Trusts,  Page  45 

2.  The  children  of  A.  B,  were  en- 
titled to  a  specific  legacy  under  a 
will,  and  to  a  portion  of  a  residue 
under  a  subsequent  deed  of  com- 
promise. C  D,  was  both  the  legal 
personal  representative  and  the 
trustee  of  the  deed.  The  legacy 
was  paid  to  the  two  children  on 
their  attaining  twenty-one,  in  1839 
and  1843,  in  a  suit  to  which  the 
trustee  was  a  party ;  but  the  other 
fand  remained  unpaid  and  in  the 
funds  until  1858,  when,  the  two 
sons  being  in  the  Austrian  Military 
Service,  the  trustee  paid  the  fund 
into  Court  under  the  Trustee 
Relief  Act.  Held,  that  he  was  not 
justified  in  so  doing,  under  the 
circumstances,  and  he  was  ordered 
to  pay  the  costs  of  a  petition  by 
the  sons  to  obtain  payment  out  of 
Court.     Ibid, 

3.  Trustees,  on  paying  a  fund  into 
Court,  under  the  Trustee  Relief 
Act,  retained  a  sum  for  their  costs. 
On  a  petition  to  obtain  the  fum^ 
out  of  Court,  the  trustees  obtained 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


701 


the  costs  of  their  appearance,  but 
-  atl  their  costs  were  ordered  to  be 
taixed.  Re  Iiue'4  Trusts.    Page  dd7 


UNCERTAINTY. 

See  Will,  1. 


VENDOR  AND  PURCHASER. 
See  Power  of  Salb,  2. 
PvRCHASB- Money. 

VESTED  INTEREST. 
See  Portion. 
Vesting. 

VESTING. 

1.  Under  a  will,  the  shares  of  chil- 
dren became  absolutely  vested  at 
twenty-one,  but  the  fund  was  not 
divisible  until  the  death  or  second 
marriage  of  the  widow.  The  will 
directed  that  in  case  of  the  death  of 
any  of  the  children  leaving  lawful 
issue  surviving,  the  share  of  the 
parent  should  go  to  th6  children  of 
such  parent.  Held,  that  the  gift  over 
to  the  grand-children  had  reference 
to  the  period  of  division^  and  not 
to  the  period  of  the  testing  of  the 
children's  shares,  abd  that  it  then 
ceased  to  operate.  BeckUm  v. 
Barton.  99 

2.  Bequest  of  4,000/.  to  A.  for  life, 
and  afterwards,  if  she  shall  ''leave" 
any  children,  uppn  trust  to  divide 
it  equally  amongst  all  '*such  child- 
ren,*' to  be  payable  and  become 
vested  interests  at  twenty-one,  and 
in  case  there  shall  be  only  one  "  such 
child"  who  shall  attain  twenty-one, 
then  to  pay  it  unto  such  only  child. 
There  was  a  power  of  maintenance 


during  minority,  a^d  also  of  ad- 
vancement, not  exceeding  ''  such 
presumptive  share,"a«d  agift  dver, 
if  the  daughter  should  **  have  "no 
child  who  should  arrive  at  twenty- 
one.  Held,  by  the  Master  of  the 
RolU  and  Lords  Justices  on  appeal, 
that  a  daughter  df  i^^,  who  attained 
twenty-one  and  married,  but  died 
in  the  life  of  if.,  took  no  share. 
Sheffield  v.  Kennett.  Page  207 

3.  A  fund  was  settled  on  trust  for  the 
wife  for  life,  Imd  in  case  she  should 
leave  any  issue  living  at  her  death, 
for  the  husband  for  life,  and  ader 
his  decease^  upon  trust  to  divide  it 
amongst  the  children  of  the  mar- 
riage "  that  should  be  then  living 
on  their  respectively  attaikiing  the 
age  of  twenty-one  years."  And 
in  case  there  should  be  no  child, 
or  of  their  alt  dying  in  the  wife's 
life,  to  pay  the  fund  to  such  per- 
son as  the  wife  should  by  will  ap- 
point, and  in  default  to  the  execu- 
tors or  adttninistrators  of  the  hus- 
band and  wife,  or  the  survivof  of 
them.  And  in  case  the  wife 
should  survive  her  husband  with- 
out leaving  issue  then  living,  to 
pay  the  fund  to  the  wife.  The 
wife  died  leaving  childreh  who  had 
attained  twenty-one,  and  the  hus- 
band was  Still  living.  Held,  that 
the  limitation  to  the  chtldi-en  re- 
mained contingent  until  the  death 
of  their  fhther.  In  re  Wollastons 
SeltiemenL  642 

VOLUNTARY  SETTLEMENT. 
Effect  given  to  a  voluntary  assign- 
ment of  a  policy  of  assurance  con- 
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taining  an  irrevocable  power  of 

attorney.     Pearson  v.  The  Arnica' 

ble  Asiurance   Office  and  Others. 

Page  229 


WASTE. 

iSeff  Specific  Performance,  1. 

WIDOWS. 

See  Charity,  7. 

WIFE. 
A  married  woman,  who  had  been 
separated  for  nineteen  years  from 
her  husband,  married  the  testator 
by  the  description  of  a  widow. 
She  had,  about  that  time,  heard  a 
report  that  her  husband  was 
living  and  had  made  some  loose 
inquiries,  but  believed  he  was 
dead.  The  testator  having  made 
bequests  "  to  his  wife,"  and  the 
Court  being  of  opinion  that  the 
evidence  showed  no  fraud  on  her 
part  towards  the  testator:  Held, 
that  she  was  entitled  to  the  lega- 
cies.    In  re  Pelts,  576 

WILL. 

1.  A  testatrix  gave  her  real  estate  in 
trust  for  her  grandchildren  (by 
name)  and  their  issue,  as  M.  F. 
should  appoint,  and  in  default  of 
such  appointment,  upon  trust  for 
'<  my  aforesaid  nephews  and  nieces 
and  their  respective  lawful  issue, 
and  also  the  issue  (if  any)  of  M.  F, 
and  their  several  and  respective 
heirs  and  assigns  for  ever"  as 
tenants  in  common.  No  nephews 
or  nieces  were  mentioned  in  the 


will.  M.  F.  died  without  appoint- 
ing. Held,  that  there  was  no  gift 
by  implication  to  the  grandchildren 
and  their  issue.  Secondly,  that 
the  words  "  my  aforesaid  nephews 
and  nieces"  could  not  be  read 
'*my  aforesaid  grandsons  and 
granddaughters."  Thirdly,  that 
the  gift  to  the  nephews  and  nieces 
were  not  void  for  uncertainty,  and 
lastly,  that  they  took  in  tail. 
CampbeU  v.  Bouskell.  Page  325 
2  It  is  a  canon  of  construction, 
that  where  a  testator  has  affixed  a 
particular  meaning  to  a  word  in 
one  part  of  his  will,  it  shall  be  con- 
strued as  having  the  same  meaning 
in  all  other  parts  of  it,  unless  it 
violates  the  sense.  Rhodes  v. 
Rhodes  413 

3.  A  testatrix  devised  her  real  and 
personal  estate  to  trustees,  and  di- 
rected her  advowson  of  F,  to  be 
sold  by  them  immediately  after 
the  death  of  H.,  the  incumbent. 
Held,  that  although  on  H,*s  death 
the  living  must  be  filled  before 
there  could  be  a  sale,  still  that  the 
Court  had  no  authority  to  direct 
the  sale  of  the  next  presentation  in 
the  lifetime  of  H,,  for  the  benefit 
of  the  residuary  legatees.  Bristow 
V.  Skirrow.     (No.  2.)  590 

See  Absolute  Interest. 

Annuity,  1,  2,  3,  4,  6. 

Bastard. 

Bonus. 

Breach  of  Trust,  1,  2. 

Charge  on  Real  Estate. 

Charity,  1,  3,  7. 

Class. 

Copyholds. 
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See  Dbkbndants. 
Deyisb. 

Donatio  mortis  Causa. 
Election. 
Executor* 
Exoneration. 
Extrinsic  Evidence. 
Furniture. 
Husband. 
Interest. 
Issue. 

**  Issue"  read  **  Children." 
Legacy. 
Legacy  Duty. 
Legatee. 
Mortmain. 
Per  Capita. 
Portion. 
Power,  4. 
Precatory  Trusts. 
Referential  Trusts. 
Satisfaction. 
Servant. 
Specific  Legacy. 
Substitutionary  Legacy. 
Survivorship. 


See  Thellusson  Act. 
Vesting. 
Wife. 

WINDING-UP. 
See  Affidavit  of  Service. 
Contributory. 

Dismissal  for  Want  of  Pro- 
secution. 
Official  Manager. 

WITNESS. 
Where  a  witness  objects  to  answer^ 
on  the  ground  that  he  may  subject 
himself  to  penalties,  he  must,  in 
many  instances,  be  the  only  one  to 
determine  on  his  liability  ;  but 
when  the  facts  disclosed  raise  a 
point  of  law  as  to  his  liability,  the 
Court  must  decide  it.  Re  The 
Mexican  and  South  American  Cam' 
pony.  Page  474 

See  Stockbroker. 

YOUNGER  CHILDREN. 
See  Portion. 
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